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OVERVIEW OF RESPONSES TO CALL FOR INCREASED SHAREHOLDER INFLUENCE

 Congress
 Sen. Schumer's "Shareholder Bill of Rights Act of 2009"

 Non-binding shareholder vote on executive pay and golden parachutes, mandatory 
majority voting, no staggered boards, mandatory independent board chairman, 
mandatory board "risk committee," establishes SEC authority re: proxy access

 Rep. Peters' "Shareholder Empowerment Act of 2009"
 Analogous bill in the House; also covers broker voting and compensation clawbacks

 SEC
 "Facilitating Director Shareholder Nominations" Proposed Rule

 New Rule 14a-11 – akin to a Rule 14a-8 for elections; allows shareholders meeting 
certain ownership requirements to place nominees on the company's proxy 
statement and card

 Amended Rule 14a-8(i)(8) – allows shareholder proposals to amend bylaws to adopt 
nomination procedures or disclosures related to shareholder nominations

 Delaware
 CA, Inc. v. AFSCME Employees Pension Plan, 953 A.2d 227 (Del. 2008) 

 Procedural bylaws related to proxy solicitation process generally valid; subject to 
board's exercise of fiduciary duties

 2009 Amendments to the Delaware General Corporation Law
 New Section 112 – Permits proxy access bylaws
 New Section 113 – Permits proxy solicitation expense reimbursement bylaws
 New Subsection 225(c) – Permits judicial removal of directors in certain 

circumstances
 Other amendments – Subsection 145(f) re: indemnification and Subsection 213(a) 

re: empty voting
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SECTION 112 – BYLAWS ON STOCKHOLDER ACCESS TO PROXY MATERIALS

 Permits Proxy Access Bylaw:  Bylaws may provide that if the corporation solicits proxies with 
respect to an election of directors, it may be required to include individuals nominated by 
stockholders in its proxy solicitation materials (including any form of proxy)

 Proxy Access Bylaw May Include Conditions:  Bylaw may provide that proxy access is 
subject to specified procedures or conditions.  A nonexclusive list of procedures or conditions 
includes:
 Requiring minimum record or beneficial stock ownership or minimum duration of stock 

ownership by the nominating stockholder
 Beneficial ownership may be defined to take into account options or other rights in 

respect of or related to stock
 Requiring the nominating stockholder to submit specified information regarding the 

stockholder and the stockholder's nominees, including stock ownership by such persons
 Conditioning eligibility upon the number or proportion of directors nominated by 

stockholders or whether the stockholder previously sought to require such inclusion
 Precluding nominations by any person if such person, any nominee of such person, or 

any affiliate or associate of such person or nominee, has acquired or publicly proposed to 
acquire shares constituting a specified percentage of the voting power of the corporation's 
outstanding voting stock within a specified period before the election of directors

 Requiring that the nominating stockholder undertake to indemnify the corporation in 
respect of any loss arising as a result of any false or misleading information or statement 
submitted by the nominating stockholder in connection with a nomination
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SECTION 113 – BYLAWS ON REIMBURSEMENT OF PROXY SOLICITATION EXPENSES

 Permits Expense Reimbursement Bylaw:  Bylaws may provide for reimbursement by the 
corporation of expenses incurred by a stockholder in soliciting proxies in connection with an 
election of directors

 Expense Reimbursement Bylaw May Include Conditions:  Bylaw may provide that expense 
reimbursement is subject to specified procedures or conditions. A nonexclusive list of 
procedures or conditions includes:
 Conditioning eligibility for reimbursement upon the number or proportion of persons 

nominated by the stockholder seeking reimbursement or whether such stockholder 
previously sought reimbursement for similar expenses

 Limitations on the amount of reimbursement based upon the proportion of votes cast in 
favor of one or more of the persons nominated by the stockholder seeking 
reimbursement, or upon the amount spent by the corporation in soliciting proxies in 
connection with the election

 Limitations concerning elections of directors by cumulative voting pursuant to § 214 of 
the DGCL

 Prospective Application Only: Expense reimbursement bylaw shall not apply to elections for 
which any record date precedes its adoption

 In response to CA, Inc. v. AFSCME Employees Pension Plan, 953 A.2d 227 (Del. 2008)
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SECTION 145(f) – INDEMNIFICATION

 A legislative response to recent case law
 Schoon v. Troy Corp., 948 A.2d 1157 (Del. Ch. 2008)

 Protective of an indemnitee's rights
 A corporation cannot eliminate or impair an indemnitee’s right to indemnification 

or advancement of expenses granted under a provision in the corporation’s charter 
or bylaws through an amendment to such provision adopted after the occurrence of 
the act or omission to which the indemnification or advancement of expenses 
relates

 Charter and bylaw provisions remain relevant
 Consideration must be given to whether charter or bylaw provision in effect at the 

time of the act or omission explicitly authorizes such elimination or impairment
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SECTION 213(a) – EMPTY VOTING

 Addresses concern with separating voting power from economic interest
 Empty voting potentially disrupts the presumed tendency of stockholders to vote in 

a manner that maximizes their ownership interests in the company
 Implicates tactics of hedge funds and others

 Permits a board of directors to fix a record date for voting separate from the record date 
for notice of the stockholder meeting
 Must do so in advance
 No limit on proximity to the meeting

 But practical requirements may provide a limit (e.g., transfer agents, stock 
exchanges, proxy voting services)

 Decision to separate the record dates requires case-by-case analysis
 Delay of record date could facilitate affirmative votes on mergers
 Intervening events could be problematic
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SECTION 225(c) – JUDICIAL REMOVAL OF DIRECTORS

 Authorizes the Court of Chancery to remove a director in certain narrow circumstances 
upon the application of a corporation or derivatively by a stockholder on behalf of a 
corporation

 When applicable?
 Convicted of a felony
 Judgment on the merits of a breach of the duty of loyalty

 In each case, if the Court of Chancery determines that the director did not act 
in good faith in performing the acts underlying the conviction or judgment and 
that the removal of the director is necessary to avoid irreparable harm to the 
corporation

 Purposely drafted very narrowly
 Expressly requires that the action be brought “subsequent” to the one in which the 

underlying conviction or judgment is determined
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SEC PROPOSAL – FACILITATING SHAREHOLDER DIRECTOR NOMINATIONS (June 10, 2009)

 Proposed New Rule 14a-11 - Mandatory Proxy Access
 Number of Nominees

 The maximum number of nominees or board members that may result from 
the Rule 14a-11 process is the greater of 1 director or 25% of the board

 Nominating Shareholder Eligibility Requirements
 Nominating shareholder or shareholder group must own 1% of the voting 

securities of a public company with a market value greater than $700m.  The 
ownership threshold is increased to 3% for a public company with a market 
value between $75m and $700m and 5% for a public company with a market 
value less than $75m.

 Nominating shareholder must have held its shares for one year and certify that 
(1) it will continue to hold its shares through the annual meeting and (2) it is 
not holding its shares for the purpose of changing control or gaining more than 
minority representation on the board

 Nominee Requirements
 Nominee's candidacy or, if elected, board membership must not violate 

applicable laws and regulations
 Nominee must satisfy independence standards of the applicable securities 

exchange or association
 Nominee and nominating shareholder must not have a direct or indirect 

agreement with the company regarding the nomination
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SEC PROPOSAL – FACILITATING SHAREHOLDER DIRECTOR NOMINATIONS (June 10, 2009)

 Proposed New Rule 14a-11 - Mandatory Proxy Access (Cont.)
 Mechanics

 Nominating shareholder provides notice to the company through Schedule 14N, 
which is required to contain certain disclosures and representations regarding the 
aforementioned requirements

 Schedule 14N must be filed by the date specified in the company's advance notice 
bylaw, or, if none, no later than 120 days before the date of the prior year's annual 
meeting

 Procedure analogous to Rule 14a-8 for excluding a shareholder nominee
 No opt-out

 Nominees may not be excluded for failure to comply with more restrictive eligibility 
standards or more extensive disclosure requirements contained in a company's 
charter or bylaws
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SEC PROPOSAL – FACILITATING SHAREHOLDER DIRECTOR NOMINATIONS (June 10, 2009)

 Proposed Amendment to Rule 14a-8(i)(8) – Shareholder Proposals Regarding Nomination 
Procedures or Disclosures
 Amended Rule 14a-8(i)(8) "election exclusion" would permit shareholder proposals that 

would amend, or request to amend, a company's charter or bylaws regarding nomination 
procedures or disclosures related to shareholder nominations

 Shareholder proposal must not conflict with Rule 14a-11 (i.e., prevent a shareholder that 
meets the requirements of Rule 14a-11 from having its nominee included in the 
company's proxy materials)

 Amended Rule 14a-8(i)(8) would allow exclusion if the shareholder proposal:
 Would disqualify a nominee who is standing for election
 Would remove a director from office before his or her term expired
 Questions the competence, business judgment, or character of one or more 

nominees or directors
 Nominates a specific individual for election to the board of directors, other than 

pursuant to Rule 14a-11, an applicable state law provision, or the company’s 
governing documents

 Otherwise could affect the outcome of the upcoming election of directors
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Current TrendsCurrent Trends
• Institutional investors and activists –

common goals
• Greater willingness to take aggressive 

positions
• Stockholder focused governance as opposed 

to director focused governance
• Greater stockholders demands on board of 

directors and management
• Shareholder activism garnering greater 

support in courts and marketplace
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Current Trends (Cont’d.)Current Trends (Cont’d.)
• Expansion of hedge fund activism
• Displaced investment bankers or research 

analysts augmenting hedge funds
 Hedge funds joining forces – emergence of “wolf 

pack”
 Greater press coverage
 Established relationships with financial 

community
 More sophisticated strategic approach
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Purposes of Proxy ContestPurposes of Proxy Contest

• Enhance Shareholder Value – Stock Undervalued
• Influence Board/Management – Take Action - “Sell”
• Gain Control (Without Buying Stock) – of BofD
• No Premium to Shareholders
• Quicker Timing than Other Methods – Short as a 

Couple of Months (Consent Solicitation)
• Lower Cost – Several Hundred Thousand
• Achieve a Quick Settlement
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Legal/Regulatory FrameworkLegal/Regulatory Framework

• Articles
• By-laws
• State Law (Incorporation)
• Change-in-Control Documents – Employment 

Agreements
• SEC Rules and Regulations
 §13 – Schedule 13D – Filing “Group”)

 Derivatives – UK – Cash Settled Derivative Positions 
(“Cads”) – (i.e. Contracts for Differences)

 Children's Investment Fund v CSX Corporation
 §14 – Proxy Rules
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Proxy Contest Team Proxy Contest Team –– Company SideCompany Side

• Selected Company Officers
• Board of Directors (or Committee)
• Lawyers (and Local Counsel)
• Investment Bankers
• Investor Relations
• Public Relations
• Proxy Soliciting Firm
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Due Diligence on Target Due Diligence on Target –– Vulnerability Vulnerability 
AssessmentAssessment

• Undervalued – Stock Trading
• Vulnerabilities 
 Shareholder Action by Written Consent
 Advance Notice Provisions (CNET)
 Advance Notice Nomination Provisions (CNET)
 Rights Plan (“Poison” Pill)
 Staggered Board
 Cumulative Voting
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Due Diligence on Target Due Diligence on Target –– Vulnerability Vulnerability 
Assessment (Cont’d.)Assessment (Cont’d.)

• Vulnerabilities (Cont’d.)
 Removal of Directors With and Without Cause 

(and definition) and by Whom
 Size of Board
 Filling Vacancies
 Calling Special Meeting
 Amending Company By-laws (super majority)
 Other
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New Proxy Access BylawNew Proxy Access Bylaw
• Should we, or should we not, adopt shareholder proxy 

access bylaws
 not one size fits all
 wait and see attitude
 preemptive adoption of a prudently drafted provision 

 deter more extreme versions proposed by short-term oriented activist 
shareholders

• Federal Regulation of Securities Committee 
Illustrative Access Bylaw and Commentary – 6/19/09  
http://www.abnet.org/dch/committee.cfm?com-CL410000
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Questions You Need to Ask?Questions You Need to Ask?

• What do your long-term shareholders 
desire

• Is there confidence in management
• Are you catering to the whims of short-

term oriented activist shareholders
• Are you turning director elections into an 

expensive, time consuming distraction
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Questions You Need to Ask? (Cont’d.)Questions You Need to Ask? (Cont’d.)

• What will be the impact of proxy access 
bylaw

• Will it facilitate special interests of certain 
shareholders or directors

• Will the board’s normal functioning be 
impaired

• Will it help/harm board’s interplay with 
shareholders
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Questions You Need to Ask? (Cont’d.)Questions You Need to Ask? (Cont’d.)

Will it enhance or detract from attracting 
directors with the appropriate skill set

Is the Company’s shareholder composition 
such that it could defeat a proxy access 
proposal

Will adopting the proxy access proposal of the 
Company’s choosing discourage more 
stringent ones from being proffered
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Questions You Need to Ask? (Cont’d.)Questions You Need to Ask? (Cont’d.)
Given the timing of your 2009 annual meeting, 

can consideration be put off until next year
How does the proxy access bylaw interplay 

with other related provisions of a 
company’s charter and bylaws

What is the Company’s vulnerability 
assessment

What is the Company’s activist shareholder 
profile
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Important Provisions of a Proxy Access Bylaw 
to Be Considered:
 Length of time for being a shareholder of 

record (continuous ownership for 1 or 2 years)
 % ownership requirement (e.g. 5%)

 cover synthetic and derivative securities

 Require nomination/election not be part of 
takeover proposal

 Information requirements
 Undertakings



Page 14

 limit nomination to one (1)
 Signed undertaking

 Not reduce ownership interest below a certain level
 Comply with Charter/Bylaws and laws
 Indemnification
 Limit use of proxy card
 Standstill for one (1) year
 Agree to resign if violate agreement or provide 

inaccurate information
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Strategy Strategy –– From the Viewpoint of the From the Viewpoint of the 
InsurgentInsurgent

• Knows company
• Has been an investor for a while
• Recognizes company undervalued
• Has done a vulnerability analysis
• Has a game plan in mind
• Believes he can be successful (or is a great 

card player)
• Will not easily go away
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Strategy Strategy –– From the Viewpoint of the From the Viewpoint of the 
Insurgent (Cont’d.)Insurgent (Cont’d.)

• Will operate in stealth mode as long as 
possible (13D loophole for swaps)

• Has likely left a trail of warning signs
• Has spoken to others (institutional 

investors) who may share his views
• Willing to commit time and financial 

resources to the cause
• Likely has a track record of having done 

this before
• Understands benefits of e proxy rules
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Strategy Strategy –– From Target’s ViewpointFrom Target’s Viewpoint

• Know thine enemy (do your homework)
• Be vigilant to warning signs
• Be realistic (don’t put on blinders or be in 

denial)
• Be prepared, be organized and have a 

strategy
• Know your vulnerabilities
• Fine tune strategic plan
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Strategy Strategy –– From Target’s ViewpointFrom Target’s Viewpoint

• Understand your shareholder base and 
monitor stock movements

• Be alert to communications from Hedge 
Funds

• Have a Plan A, B and C
• Maximize communication opportunities 

with RiskMetrics Inc. (ISS)
• The best defense is a good offense
• Be nimble - ready to turn on a dime
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Strategy Strategy –– From Target’s ViewpointFrom Target’s Viewpoint
(Cont’d.)(Cont’d.)

• Recognize time is not your friend
• Commit necessary time and resources early on
• Get support of Board/management early on
• Keep Board (or Committee) up to speed –

communicate regularly
• Don’t take eye off running the business
• Have your team ready to hit the ground running
• Consider pre-emptive communication plan
• Manage pressure to settle



Page 20

• 11911697v1



1313 North Market Street

P.O. Box 951

Wilmington, DE 19899-0951

(302) 984-6000

www.potteranderson.com

April 2009

Michael B. Tumas, 
John F. Grossbauer 
and Michael K. Reilly 
are partners in the 
Wilmington, Delaware 
law firm of Potter 
Anderson & Corroon LLP.  
The views expressed 
are those of the 
authors and may not 
be representative of 
those of the firm or its 
clients.  This article was 
published in the Spring 
2009 issue of Deal 
Points: The Newsletter 
of the Committee on 
Mergers and Acquisitions 
of the Business Law 
Section of the American 
Bar Association.

An M&A Lawyer’s Guide to the DGCL Amendments

The recently approved amendments to the General Corporation 
Law of the State of Delaware (the “DGCL”) have garnered significant public 
interest.1  Much of that interest has focused on certain amendments relating 
to proxy access and proxy expense reimbursement.  Although those particular 
amendments have received much of the attention, M&A counsel should be 
mindful of the impact of two other amendments on the negotiation of M&A 
transactions.  One amendment addresses the problem of “empty voting” and 
permits a board of directors of a Delaware corporation to provide separate 
record dates for determining stockholders entitled to notice of and to vote at 
stockholder meetings, including meetings convened to vote on the approval 
and adoption of a merger agreement.  Another amendment implicates the 
negotiation of indemnification and advancement rights of a target corporation’s 
former officers and directors by expressly providing that pre-existing 
indemnification and advancement rights provided in a corporation’s governing 
documents cannot be impaired by later amendments to those documents. 

“Empty Voting” Amendments 

For M&A counsel, the most salient issue to be addressed in the 2009 
amendments has its origins in the concern over the effects of “empty voting”.  
Empty voting most commonly occurs when a stockholder: (i) sells its shares 
during the period of time after the record date, (ii) acquires voting rights to 
a significant block of publicly traded stock without acquiring a comparable 
economic interest in the company prior to the date of a stockholder meeting, 
or (iii) simultaneously takes a short position that offsets the stockholder’s 
economic interest in the company.  By divorcing voting power from economic 
interest, empty voting potentially disrupts the presumed tendency of 
stockholders to vote in a manner that maximizes their ownership interests in 
the company.

Hedge funds and other large stockholders that are successful in 
borrowing a significant number of shares and/or shorting the underlying 
stock may acquire enough voting power to swing a stockholder vote in their 
favor without having to take a comparable economic stake in the corporation.  
Under such circumstances, a significant number of shares could be voted in 
a manner that is inconsistent with the best interests of the corporation or its 
economic owners.  For example, a hedge fund could borrow a large number of 
shares prior to the record date for the vote on a proposed merger, vote against 
the merger and sell the shares short, resulting in a profit derived from the 
knowledge that the proposed merger would be defeated.

1   The Governor of the State of Delaware has signed the amendments into law. The amendments will 
become effective on August 1, 2009.
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One of the factors contributing to empty voting is the relatively long period 
of time between the record date and the date of a stockholder meeting.  The 
amendments to Section 213(a) of the DGCL, which outline the process by which 
corporations may determine stockholders of record for purposes of stockholder 
meetings, provide a partial answer to this issue by permitting a board of directors to 
fix a record date for voting separate from the record date for notice of the stockholder 
meeting.2  In this way, a board may fix a record date for voting, at the time it fixes 
the record date for notice, that is closer to the meeting date, and presumably more 
reflective of the stockholder base, than a record date that is as many as 60 days prior 
to the meeting date. 

The need to provide for notice well ahead of a meeting frequently occurs in 
the case of votes to approve mergers and other similar matters requiring a longer 
solicitation period.  This has sometimes led to difficulty in obtaining required majority 
votes in cases in which a large number of shares change hands following a record 
date because the holders of sold shares often fail to vote, and purchases in the 
public markets do not automatically carry with them associated authority to direct the 
voting of shares acquired after the record date.  Revised Section 213(a) of the DGCL 
provides no limit on how close the voting record date may be to the meeting date.  For 
public companies, this will need to be determined in consultation with non-Delaware 
actors such as transfer agents, stock exchanges and proxy voting services.3

For M&A counsel, the changes permitting the separation of the record 
dates for purposes of voting and notice are significant.  In connection with an M&A 
transaction, counsel will need to consider whether a board of directors should set a 
record date for the vote on a merger, at the time it sets the record date for the notice, 
so that it occurs closer to the time of the meeting.  In general, setting the record 
date closer to the time of the meeting should have a positive effect on the outcome 
of the vote, as the stockholders of record closer to the date of the vote should have 
an economic incentive to vote in favor of the merger.  It is conceivable, however, that 
there could be particular circumstances in which a merger could be defeated as a 
result of a change in circumstance between the time of the notice of the meeting and 
the time of the vote.4  As a result, any decision to bifurcate the record dates should be 
done on a case-by-case basis depending on the particular circumstances.

2   The changes in Section 213 necessitate conforming changes to a number of other sections to include the 
concept of different record dates for determining entitlement to notice and to exercise voting rights. These 
include Sections 211, 219, 222, 228, 262 and 275 of the DGCL.

3   The amendments to Section 213(a) of the DGCL also add language applying the separation of notice and 
voting record dates to adjourned meetings.

4   Not only late arriving offers from competing bidders, but also other late breaking news relating to the value 
of the target corporation (or other information) could lead to a rejection of a merger transaction.  For example, a 
different result on a merger vote would have been likely in the merger involving Transkaryotic Therapies, Inc.  See 
In re Transkaryotic Therapies, Inc., 954 A.2d 346 (Del. Ch. 2006) and In re Appraisal of Transkaryotic Therapies, 
Inc., 2007 Del. Ch. LEXIS 57 (Del. Ch. Feb. 9, 2007).  After the record date but prior to the vote on the merger, 
the target corporation learned of extraordinarily positive results for one of its pharmaceutical products.  The 
merger was approved by a slim margin.  If the record date for the vote occurred after the announcement of the 
late breaking news, the approval of the merger would have been placed in doubt.
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Indemnification and Advancement Rights

The amendments also include a revision to Section 145(f) of the DGCL that 
adopts a default rule that is contrary to that articulated by the Court of Chancery in 
Schoon v. Troy Corp.5  In connection with M&A transactions, the revision is significant 
for purposes of negotiating indemnification and advancement rights of former officers 
and directors of target corporations.

In Schoon, the Court of Chancery held that a board of directors can amend a 
corporation’s bylaws to eliminate indemnification or advancement rights for claims 
relating to actions taken prior to such amendment, provided that no claim has actually 
been made against the indemnitees before the amendment is adopted.  In Schoon, 
William J. Bohnen (“Bohnen”), a former director of Troy Corporation (“Troy”), pursued 
claims for advancement in connection with defending threatened and pending 
fiduciary duty claims asserted by Troy.  Bohnen was the director-nominee of Steel 
Investment Company (“Steel”) from 1988 until February 2005, at which time Richard 
W. Schoon (“Schoon”) replaced Bohnen.  In September 2005, Steel and Schoon sued 
Troy for access to certain books and records under Section 220 of the DGCL.  Shortly 
thereafter, in November 2005, Troy’s board of directors amended the bylaws to 
remove the word “former” from its definition of the directors entitled to advancement.6   
In early 2006, Troy initiated fiduciary duty claims against Bohnen and Schoon, alleging 
that the former and current directors provided proprietary information to Steel in 
contravention of their fiduciary obligations to Troy.

While the proceedings were pending, Bohnen and Schoon formally demanded 
advancement of their fees and expenses in defending the fiduciary duty claims.  The 
Court of Chancery determined that, as a former director, Bohnen was not entitled 
to advancement under the amended bylaws.  Bohnen argued that his rights in the 
pre-amendment bylaws, which granted former directors the right to advancement, 
vested before the adoption of the amendment.7  The Court of Chancery rejected this 
argument and found that the right to advancement vests upon the triggering of the 
corporation’s obligations.  Thus, even though the alleged breaches occurred before 
the bylaw amendments, because Bohnen was not named as a defendant until after 
the Troy board amended the bylaws (nor was there any evidence that Troy was even 
contemplating claims against him prior to the amendments), his rights under the pre-

5   948 A.2d 1157 (Del. Ch. 2008).

6   Id. at 1161.

7   Id. at 1165. In support of his argument, Bohnen cited Salaman v. National Media Corp., 1992 Del. Super. 
LEXIS 564 (Del. Super. Oct. 8, 1992), wherein the Superior Court granted advancement rights to a director for 
fees incurred in connection with defending a breach of fiduciary duty claim.  In that case, after advancing the 
plaintiff a portion of his fees, the defendant corporation amended its bylaws to repeal the basis for the claimed 
right and then refused any further advancement.  The Salaman Court rejected the corporation’s argument that 
it could amend the bylaws to deny Salaman his preexisting right to advancement, holding that the corporation 
could not “unilaterally rescind a vested contract right upon which Salaman relied.”  Id. at *17.  In the instant 
case, however, Bohnen “fail[ed] to acknowledge that the Court only upheld Salaman’s right to advancement 
because he was named as a defendant before the bylaw was amended.”  Schoon, 948 A.2d at 1166 (emphasis 
added).
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amendment bylaws had not been triggered.8

Schoon heightened the concerns with respect to the protection of the 
indemnification and advancement rights of a target corporation’s officers and 
directors following the effective time of a merger.  The amendment to Section 145(f) 
of the DGCL adopts a statutory rule that alleviates those concerns.  Specifically, 
pursuant to revised Section 145(f) of the DGCL, a corporation cannot eliminate or 
impair an indemnitee’s right to indemnification or advancement of expenses granted 
under a provision in the corporation’s certificate of incorporation or bylaws through an 
amendment to such provision adopted after the occurrence of the act or omission to 
which the indemnification or advancement of expenses relates. 

Such an amendment eliminating indemnification or advancement rights may 
be permitted, however, if the provision in the certificate of incorporation or bylaw 
in effect at the time of the act or omission includes language expressly authorizing 
such elimination or limitation.  It remains important, therefore, for counsel in M&A 
transactions to carefully scrutinize the existing governing documents of the target 
corporation and to negotiate the relevant provisions of the merger agreement in light 
of the particular context.

Other Amendments

The other amendments to the DGCL, although significant and generating 
intense interest, are of less significance in the context of negotiated M&A 
transactions.  Those amendments create new Sections 112 and 113 of the DGCL that 
expressly permit Delaware corporations to adopt bylaws implementing proxy access 
and requiring reimbursement of stockholder proxy expenses in certain circumstances, 
as well as a new provision permitting judicial removal of directors under specified 
circumstances.

Access to Proxy Solicitation Materials

The amendments create new Section 112 of the DGCL expressly authorizing 
a Delaware corporation to adopt a bylaw that grants stockholders the right to include 
within the corporation’s proxy solicitation materials stockholders’ nominees for the 
election of directors, subject to any lawful conditions the bylaws may impose.  The 
subject of “proxy access” had been a significant one, and it promises to continue to 
be so in the current environment.  At issue is whether companies may be required to 
include in company proxy materials nominees for director proposed by stockholders 
in addition to nominees proposed by the company.  Activist investor groups have long 
argued that stockholders should be permitted to nominate directors without having to 
mount a costly proxy battle.

The Securities and Exchange Commission (the “SEC”) will be revisiting 
the issue of proxy access in the near future, and it is possible that the SEC will 

8   Id. at 1166.
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reverse its long-standing policy of permitting companies to exclude from its proxy 
materials stockholder proposals seeking the adoption of proxy access rules.  If 
the SEC revises its position and permits proxy access stockholder proposals to be 
included in a company’s proxy materials, Section 112 will facilitate the adoption and 
implementation of proxy access rules by Delaware corporations.

Section 112 of the DGCL removes any uncertainty regarding the ability 
of Delaware corporations to effect proxy access through adoption of a bylaw.  In 
particular, the bylaws of a Delaware corporation may require that if the corporation 
solicits proxies with respect to an election of directors, the corporation may be 
required to include in its proxy materials one or more nominees submitted by 
stockholders, subject to certain limitations and conditions.  The amendment clarifies 
that corporations may impose reasonable restrictions on the stockholders’ right to 
access company proxy materials and identifies a non-exclusive list of restrictions that 
are deemed to be reasonable.9

The adoption of Section 112 of the DGCL thus would provide a more certain 
path for corporations and stockholders desiring to implement proxy access to balance 
the often disruptive nature of proxy contests with the desire to provide significant 
stockholders an avenue for effecting changes to the composition of the board of 
directors.

Proxy Reimbursement Bylaws

The other new election-related statute is Section 113 of the DGCL, which 
effectively codifies the Delaware Supreme Court’s decision in CA, Inc. v. AFSCME 
Employees Pension Plan.10  In CA, Inc., the Delaware Supreme Court answered 
certified questions of Delaware law from the SEC, as permitted under a recent 
amendment to the Constitution of the State of Delaware.11  In an en banc opinion, 
the Delaware Supreme Court held that a proposed bylaw that would have required 

9   One condition specified in Section 112 of the DGCL would permit the bylaws to establish minimum ownership 
requirements for stockholders to become eligible to include nominees in company proxy materials, measured 
both by amount and duration of ownership.  The bylaws may establish this minimum ownership threshold by 
defining beneficial ownership to include ownership of options or other rights relating to stock, including derivative 
rights.  Because Section 112 of the DGCL is intended to apply to stockholder nominations of short slates of 
directors and not as a vehicle for effecting changes of control through the corporation’s own proxy materials, 
the new section also expressly permits the bylaws to condition eligibility for inclusion in the corporation’s proxy 
materials to nominations for a limited number of seats that may be contested and to preclude entirely inclusion 
of nominations by persons who own or propose to acquire (such as through a tender offer) more than a specified 
percentage of the corporation’s stock.  The bylaws also may require the nominating stockholder to submit 
specified information such as information concerning the ownership of the corporation’s stock by the stockholder 
and the stockholder’s nominees.  The bylaws also may condition eligibility to require inclusion of nominees in 
the corporation’s proxy materials on the nominating stockholder’s execution of an undertaking to indemnify the 
corporation for any loss resulting from any false or misleading information submitted by the stockholder and 
included in such proxy materials, or on “any other lawful condition.” 

10   953 A.2d 227 (Del. 2008).

11   Del. Const. Art. IV, Sec 11(8) (amended 2007) (authorizing the Delaware Supreme Court to hear and 
determine questions of law certified to it by (in addition to the tribunals already specified therein) the SEC).
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CA, Inc. to reimburse the reasonable expenses of stockholders that were successful 
in short-slate director election contests was a proper subject for stockholder action, 
but as drafted, would violate Delaware common law by infringing upon the directors’ 
ability to fully discharge their fiduciary duties.  In particular, the Court found that, 
notwithstanding the fact that the proposed bylaw would specifically require and direct 
the board to expend corporate funds, the context of the bylaw at issue was largely 
procedural in nature.  The Court reasoned that stockholders of Delaware corporations 
have the right to participate in the nomination process and thus, “the shareholders are 
entitled to facilitate the exercise of that right by proposing a bylaw that would encourage 
candidates other than board-sponsored nominees to stand for election.”12

Nevertheless, the Court ultimately determined that the proposed bylaw was 
inconsistent with Delaware law because, if adopted, the bylaw would require the board 
of directors to expend corporate funds without regard to their fiduciary obligations.  
Importantly, the Court noted that the bylaw was unenforceable as drafted “because 
the bylaw contain[ed] no language or provision that would reserve to CA Inc.’s directors 
their full power to exercise their fiduciary duty to decide whether or not it would be 
appropriate, in a specific case, to award reimbursement at all.”13  Justice Jacobs, writing 
for the Court, suggested that under at least one set of circumstances, the board of 
directors could be obligated to reimburse proponents that were successful, even if 
the proxy contest in question was driven by interests that conflicted with those of the 
corporation.14  Accordingly, the Court concluded that the fact that the proposed bylaw 
would require the board to expend corporate funds without regard to their fiduciary 
duties violated Delaware law and rendered the bylaw unenforceable as drafted.

Consistent with the Supreme Court’s decision in CA, Inc., new Section 113 of 
the DGCL would provide a statutory framework for the development of bylaw provisions 
that mandate reimbursement of reasonable expenses incurred by stockholders who 
achieve a defined level of success in a proxy contest.  Specifically, Section 113(a) of the 
DGCL permits Delaware corporations to adopt a bylaw providing for the reimbursement 
by the corporation of expenses incurred by a stockholder in soliciting proxies in 
connection with an election of directors, subject to such procedures or conditions as 
the bylaw may prescribe.  Section 113 identifies a non-exclusive list of such conditions, 
including:  (i) conditioning eligibility for reimbursement on the number or proportion 
of persons nominated by the stockholder; (ii) conditioning eligibility on whether the 
stockholder previously sought reimbursement for similar expenses; (iii) limiting the 
amount of reimbursement (which may be based upon the proportion of votes cast in 
favor of such nominee or the amount expended by the corporation in soliciting proxies); 
(iv) limiting elections of directors by cumulative voting; or (v) any other lawful condition.  
The restrictions thus permit corporations to limit the reimbursement to “short-slate” 
contests, to define what level of “success” must be achieved in order to qualify for 
reimbursement, and otherwise to tailor their bylaws to their specific situation.15

12   953 A.2d at 237.

13   Id. at 240.

14   Id.
15   Section 113 of the DGCL does not, however, include an express requirement that any proxy reimbursement 
bylaw contain a fiduciary out.  It remains to be seen whether, notwithstanding the express statutory authority 
for a proxy reimbursement bylaw provided by Section 113 of the DGCL, Delaware courts will read a fiduciary out 
requirement into such a bylaw.
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Judicial Removal of Directors

Section 225 of the DGCL, which affords directors, stockholders and 
corporations the right to a judicial determination of entitlement to office or 
the outcome of a stockholder vote, will be amended to add a new subsection 
(c) authorizing the Court of Chancery to remove a director in certain narrow 
circumstances upon the application of a corporation or derivatively by a stockholder 
on behalf of a corporation.  The new subsection (c) authorizes the Court of Chancery 
to remove a director who has been convicted of a felony or found by a court to have 
committed a breach of the duty of loyalty if the Court of Chancery determines that 
the director did not act in good faith in performing the acts underlying the conviction 
or judgment and that the removal of the director is necessary to avoid irreparable 
harm to the corporation.  New Section 225(c) of the DGCL is purposely drafted very 
narrowly, and expressly requires that an action thereunder be brought “subsequent” 
to the one in which the underlying judgment is made.  This amendment is similar to, 
though more circumscribed than, the judicial removal of directors provision in the 
Model Business Corporation Act,16 which has been enacted by several states.

Conclusion

When the amendments become effective on August 1, 2009, M&A counsel 
negotiating merger transactions should carefully consider, in the context of the 
particular M&A transaction at issue, the impact of the amendments relating to “empty 
voting” and indemnification and advancement rights of former officers and directors 
of a target corporation.  The other amendments, although of less significance in 
the context of the negotiation of M&A transactions, are important and demonstrate 
Delaware’s preference for enabling legislation (as opposed to statutory mandates) and 
maintaining maximum flexibility for Delaware corporations.

16   Model Business Corporation Act, § 8.09.
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