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I. Understanding the Juvenile Justice System in Texas

In 1973, the Texas Legislature enacted Title 3 of the Family Code, which formed the statutory
basis for juvenile law in this state. It was enacted with the following goals:

» to provide for the care and development of a child;

» to remove the stigma of criminality from the unlawful acts of a child;

» toseparate a child from his or her parents only when necessary and to give the child
needed care; and

» to provide a simple judicial procedure to ensure a fair hearing and enforcement of
constitutional rights.

The Family Code attempted to balance the needs and rights of children against the safety needs of
the community. Unfortunately, the 1973 Family Code was written for a different kind of juvenile
offender from the type we presently have. The Texas juvenile justice system at the time was not
fully equipped to deal with the number of juveniles committing offenses or with the extreme
violence frequently perpetrated by juveniles.

In 1995, the Legislature revised Title 3 of the Family Code by creating the Juvenile Justice Code.
This code was enacted with the following goals:

» to strengthen public safety;

» to promote the concept of punishment for criminal acts;

» toremove, where appropriate, the taint of criminality from children committing certain
unlawful acts; and

» to provide treatment, training and rehabilitation that emphasizes the accountability and
responsibility of both the parent and the child for the child’s conduct. (851.01, F.C.)

This Juvenile Justice Handbook provides an overview of the modern juvenile justice system in
Texas. It is intended for law enforcement, parents, educators and anyone seeking information about
the juvenile court process and the youth who become involved in the system. Part | introduces the
juvenile system, starting with the state and local agencies and officials who implement the law.
Parts Il and 111 describe the system from the point when a child is first reported to law enforcement
authorities, through intake, adjudication, disposition and imposition of the court’s order. Part IV
describes a chapter in the Family Code titled Rights and Responsibilities of Parents and Other
Eligible Persons, and Part V reviews the types of cases involving children that are handled by
justice and municipal courts. These step-by-step descriptions will help the reader to understand
what happens to a child who becomes involved in the juvenile justice process. We hope this
handbook will be useful to anyone interested in learning more about our unique and innovative
juvenile justice system in Texas.

State Agencies that Address Juvenile Crime

In 2011, the two state agencies primarily responsible for the juvenile justice system were subject
to a sunset review by the 82" Legislature. Because of that sunset review, the two state agencies
previously involved in the juvenile justice system — the Texas Youth Commission (TYC) and the
Texas Juvenile Probation Commission (TJPC) — were each abolished, and the Texas

Juvenile Justice Department (TJID) was created.! In addition, the Department of Family and
Protective Services? (DFPS) and other state agencies have departments, programs and/or services

Juvenile Justice Handbook 1 Office of the Attorney General



for youth. Contact information for these state agencies is provided in the Appendix on pages 38 -
40.

Texas Juvenile Justice Department (TJJD)

Beginning December 1, 2011, the Texas Juvenile Justice Department is the single state agency
responsible for the supervision and rehabilitation services provided by the juvenile justice
system. The Legislature mandated the following purposes for TJJD:

» creating a unified state juvenile justice agency that works in partnership with local
county governments, the courts and communities to promote public safety by
providing a full continuum of effective support and services to youth from initial
contact through termination of supervision; and

» creating a juvenile justice system that produces positive outcomes for youth, families,
and communities by:

» assuring accountability, quality, consistency, and transparency through
effective monitoring and the use of system-wide performance measures;

* promoting the use of program and service designs and interventions proven
to be most effective in rehabilitating youth;

* prioritizing the use of community-based or family-based programs and
services for youth over the placement or commitment of youth to a secure
facility;

» operating the state facilities to effectively house and rehabilitate the youthful
offenders that cannot be safely served in another setting; and

» protecting and enhancing the cooperative agreements between state and
local county governments. (8201.002, H.R.C.)

Additionally, the Legislature mandated the following goals for TJJD and any facilities or programs
operated, regulated or funded by the department:

» support the development of a consistent county-based continuum of effective interventions,
supports, and services for youth and families that reduce the need for out-of-home
placement;

* increase reliance on alternatives to placement and commitment to secure state facilities,
consistent with adequately addressing a youthful offender’s treatment needs and protection
of the public;

» locate the facilities as geographically close as possible to necessary workforce and other
services while supporting the youths' connection to their families;

* encourage regional cooperation that enhances county collaboration;

» enhance the continuity of care throughout the juvenile justice system; and

» use secure facilities of a size that supports effective youth rehabilitation and public safety.
(8201.003, H.R.C))

TJJD is governed by a board appointed by the governor. (§203.001, H.R.C.)

* The board is required to develop and implement policies that clearly separate the
policymaking responsibilities of the board and the management responsibilities of the
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executive director and the staff of the department.
* The board must also establish the mission of the department with the goal of establishing

a cost-effective continuum of youth services that emphasizes keeping youth in their home
communities while balancing the interests of rehabilitative needs with public safety.

» The board shall establish funding priorities for services that support this mission and that
do not provide incentives to incarcerate youth.

The board is supported by an advisory council appointed by the board to represent local
probation departments. (8203.0081, H.R.C.) The advisory council shall assist the department in:

» determining the needs and problems of county juvenile boards and probation
departments;

» conducting long-range strategic planning;

* reviewing and proposing revisions to existing or newly proposed standards affecting
juvenile probation programs, services or facilities;

» analyzing the potential cost impact on juvenile probation departments of new standards
proposed by the board; and

 advising the board on any other matter on the request of the board.

The Juvenile Justice System at the Local Level

In Texas, the juvenile justice system functions primarily at the county or local level. Most juvenile
offenders are processed through county courts, under the guidance of the county juvenile boards.

Juvenile Boards

Each county in Texas has a juvenile board that is responsible for administering juvenile probation
services at the local level. Membership on the board will vary depending on the statute that created
the individual juvenile board, but typically all district and county court judges are board members.
In addition, each juvenile board may appoint an advisory council of citizen members, including a
prosecuting attorney, a mental health professional, a medical health professional and a
representative of the education community. (§152.0010, H.R.C.)

By law, the duties of the juvenile board include:
» establishing a juvenile probation department;
» employing a chief probation officer; and
» adopting a budget and establishing policies, including financial policies for juvenile
services within the board’s jurisdiction. (§152.0007(a), H.R.C.)

The juvenile board controls the “conditions and terms of detention and detention supervision,” and
a majority of the board must “personally inspect” the juvenile detention and correctional facilities
located in their county at least annually. (851.12(b), (c), F.C.) A Family Code provision allows
the juvenile board to establish policies regarding shorter deadlines for filing petitions involving a
detained child. (854.01(g-1), F.C.)

Juvenile boards receive their funding from state aid and other sources such as probation fees. TJJD

allocates funds for financial assistance to the local juvenile boards annually, based on the juvenile
population in their respective counties and other factors the department determines are appropriate.
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Juvenile Courts and Judges

Juvenile boards designate the juvenile court or courts within their jurisdiction and appoint the
judges who oversee them. (851.04(b), F.C.) A district court judge, a county court-at-law judge or
a county judge may be appointed as a juvenile court judge. One juvenile court may serve several
counties.

If a county court is designated as a juvenile court, at least one alternate court within the county
must also be designated as the juvenile court. (851.04(c), F.C.) Although the juvenile board may
change the designation of the juvenile court, “there must be at all times a juvenile court designated
for each county.” (851.04(e), F.C.) In 2013, the Legislature authorized the county juvenile board
to designate a court with jurisdiction over DFPS proceedings as an additional alternative court to
ensure an appropriate court is always available to hear cases involving trafficked juveniles.
(851.04(i), F.C.) Justice and municipal courts may not be designated as juvenile courts.

Juvenile Court Referees and Magistrates

There are several other types of judicial officers who may also handle juvenile cases. The juvenile
board may appoint one or more “referees” to conduct juvenile hearings, including detention
hearings, when a juvenile judge is unavailable. (8851.04(g) and 54.01(l), F.C.) The referee does
not have to be a judge, but he or she must be an attorney licensed to practice law in Texas. The
referee is authorized to conduct hearings and to make written findings and recommendations to
the juvenile court judge. That judge may later accept or reject the referee’s recommendations in
full or in part. (854.10(d), F.C.)

When a juvenile court judge is unavailable to preside over a detention hearing, any magistrate is
authorized to conduct a detention hearing to consider the release of a juvenile. (851.04(f), F.C.) A
magistrate is any judge, including a justice or municipal court judge. (82.09, C.C.P.) (See page 14
for a more detailed discussion about “The Detention Hearing.”)

Justice and Municipal Courts

Justice and municipal courts also play an important role in the juvenile justice system and are
collectively known as “local trial courts of limited jurisdiction.”® These courts handle most Class
C misdemeanors punishable by fine only, as well as city ordinance violations involving juveniles.
(884.11 and 4.14, C.C.P.) Common examples include truancy cases, minor assaults and theft, as
well as tobacco and alcohol violations. They may also conduct detention hearings when juvenile
judges are unavailable. (See Part V for a more detailed discussion of “Juveniles in Justice and
Municipal Courts.”)

Local Juvenile Probation

Local juvenile probation departments carry out the policies of the juvenile boards and provide
services to juveniles who are referred to juvenile court. There are 120 single-county departments
and 44 multi-county (two to six counties) departments in Texas.* These probation departments are
staffed by certified juvenile probation and detention officers. Probation officers are responsible for
supervising juveniles both before and after being placed on probation, as well as arranging for
necessary counseling, diagnostic, correctional and educational services in response to an order
issued by a juvenile court. (8142.001, H.R.C.)
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Chief Juvenile Probation Officers

The chief juvenile probation officer (CJPO) is selected and hired by the juvenile board and reports
directly to the board. The CJPO is responsible for the daily operations of the probation department
and, in smaller counties, will often supervise the juveniles who have been placed on probation.®
The CJPO may, within the budget adopted by the board, employ assistant officers and other
necessary personnel. (§152.0008, H.R.C.) It may be helpful to think of the CJPO as the chief
executive officer who acts on behalf of the juvenile board.®

Juvenile Prosecuting Attorney

Every county has a juvenile prosecuting attorney, who may be an assistant district attorney or an
assistant county attorney. The juvenile prosecutor represents the State of Texas and is responsible
for promptly reviewing the circumstances and allegations of every juvenile case that is referred to
juvenile court. A juvenile prosecutor must determine whether a given case is legally sufficient and
worthy of prosecution and may formally charge a child with committing a crime by filing what is
known as a petition. (8853.012(a) and 53.04(a), F.C.)

If a petition is not filed, the prosecuting attorney must:
» terminate all proceedings, if the reason is for lack of probable cause; or

» return the referral to the juvenile probation department for further proceedings.
(853.012(b), F.C.)

I1. Steps in the Juvenile Justice Process

Definition of “Child”

Whether a child is subject to the jurisdiction of a juvenile court will depend primarily on his or her
age. For juvenile law purposes, the Family Code defines a “child” as a person who is:

e 10 years or older and under 17; or

e 17 years or older and under 18, who is alleged or found to have engaged in delinquent
conduct or conduct indicating a need for supervision as a result of acts committed
before turning 17. (851.02(2), F.C.)

Delinquent conduct is conduct, other than a traffic offense, that violates a criminal law of Texas
or of the United States and is punishable by imprisonment or by confinement in jail.
(851.03(a)(1), F.C.)

Conduct indicating a need for supervision (CINS) is conduct, other than a traffic offense,
involving fine-only offenses such as running away, inhalant abuse, expulsion from school,
prostitution and sexting. (851.03(b), F.C.)

Traffic Offense: Definition specifically excludes jailable offenses, i.e., racing on highways.
(851.02(16), F.C.)

This means that a juvenile court typically loses its jurisdiction, or authority, to handle any juvenile
case when a person turns 18.
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Although children under 10 cannot be prosecuted for committing crimes, DFPS may provide
services for children as young as 7 who are at risk for getting into trouble and for the children’s
families. (8264.302, F.C.)

When a Child is Reported to a Law Enforcement Agency

Parents, school personnel, community officials or other concerned citizens may contact a local law
enforcement agency regarding the conduct of a juvenile. In most cases, local law enforcement
officials serve as the intermediaries who refer the child to the juvenile justice system. There are
several options available to law enforcement for handling a juvenile offender who is reported to
the police.

Providing Warning Notices

For certain minor offenses, a peace officer may issue a warning notice to a child instead of taking
the child into custody. (852.01(c), F.C.) When a child is released with a warning, a copy of the
warning notice is sent to the child’s parent, guardian or custodian as soon as “practicable,” and a
copy of the warning must be filed with the office or official designated by the juvenile board.
(852.01(c)(5) and (6), F.C.) Recent changes to the Education Code may prohibit law enforcement
from issuing warning notices or citations that initiate from a school setting. (837.143 E.C.)
However, the citation prohibition for school-based offenses, does not prevent law enforcement
from taking a child into custody for those allegations. (837.143(b) E.C.)

In any case, a peace officer may not detain a child without having probable cause to believe that
illegal conduct has been committed. (852.01(a), F.C.) Having a suspicion or a mere hunch that a
child was involved in unlawful conduct is not enough to detain him or her.

Probable cause exists when law enforcement has reasonably trustworthy information
sufficient to cause a reasonable person to believe that a particular suspect has committed or is
committing a crime. Leday v. State, 3 S.W.3d 667, 673 (Tex.App.-Beaumont 1999)

Taking a Child into Custody

If a peace officer decides to take a child into custody, the officer may transport the child to an
officially designated juvenile processing office, where the juvenile may be kept for up to six
hours. (852.025(d), F.C.) A child may be detained in a juvenile processing office only for:

return of the child to a parent or other responsible adult;
completion of essential forms and records;

photographing and fingerprinting of the child if authorized,
issuance of warning to the child as required by law; or
taking a statement from the child (852.025(b), F.C.)

A juvenile processing office is an office or a room in a police station or sheriff’s office used
for the temporary detention of a child taken into custody. It may not be a cell or holding facility
used for other types of detentions. A child may not be detained in a juvenile processing office
for longer than six hours. (852.025, F.C.)
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An exception to this rule is that an officer who has probable cause to believe a child is truant is
able to take the child into custody for the purpose of returning the child to the appropriate
school campus if the school agrees to assume responsibility for the child for the remainder of the
day. (852.02 (a)(7), F.C.)

A child may not be left unattended in a juvenile processing office and is entitled to be accompanied
by a parent, guardian or other custodian, or by the child’s attorney. (852.025(c), F.C.) A law
guarantees the parent of a child taken into custody the right to communicate in person privately
with the child for reasonable periods of time while the child is in a juvenile processing office.
(861.103(a)(1), F.C.) (See page 29 dealing with “Rights of Parents.”)

If the child is not released to the parent or guardian, it becomes the law enforcement officer’s duty
to transport the child to the appropriate juvenile detention facility. If the detention facility is
located outside the county in which the child is taken into custody, it becomes the responsibility
of the law enforcement officer who took the child into custody to transport the child to an out-of-
county facility. (852.026(a) and (b), F.C.) A parent also has the right to communicate in person
privately with the child for reasonable periods of time while the child is in a secure detention or
correctional facility. (861.103(a)(1), F.C.)

A juvenile detention facility must keep juveniles separated by sight and sound from adults
detained in the same building. Children and adults are separated by sight and sound only if they
are unable to see or talk to each other. The separation must extend to all areas of the facility and
can be accomplished through architectural design. (851.12(f), F.C.)

Texas law permits a juvenile to be taken into custody under the following circumstances:

» pursuant to an order of the juvenile court;

e pursuant to the laws of arrest;

» by a law enforcement officer if there is probable cause to believe a child has violated a
penal law of this state, has committed delinquent conduct or CINS, or conduct that
violates a condition of probation imposed by the juvenile court;

» by a probation officer if there is probable cause to believe a child has violated a condition
of probation or release imposed by the juvenile court; or

* pursuant to a directive to apprehend. (852.01(a), F.C.)

A directive to apprehend is a juvenile court order authorizing any law enforcement or probation
officer to take a child into custody if the court finds there is probable cause to do so. (852.015,
F.C)

Taking a child into custody is not considered an arrest. (852.01(b), F.C.) If asked, a child who has
been taken into custody may truthfully state that he or she has never been arrested.

Juvenile Statements or Confessions

The Family Code contains very specific provisions that govern the taking of statements from
juvenile suspects by law enforcement. These provisions amount to special protections that are
afforded to juvenile suspects after they have been taken into custody. For example, a child must
first be taken to a juvenile processing office “without unnecessary delay and without first taking
the child to any [other] place.” (852.02(a), F.C.) A person taking a juvenile into custody must also
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“promptly give notice” of the person’s action and a statement of the reason for taking the child
into custody to:

» the child’s parent, guardian or custodian; and

 the office or official designated by the juvenile board (852.02(b), F.C.); and

» ifthe child is a ward of a guardianship, law enforcement shall notify the Probate Court
not later than the first working day after taking the child into custody. (§852.011, F.C.)

Written Statement or Confession

Before making a written confession or statement while in custody, the child must receive from a
magistrate a warning that:

» the child may remain silent and not make any statement at all and that any statement the
child makes may be used in evidence against the child;

» the child has the right to have an attorney present to advise the child either before or
during any questioning;

» if the child is unable to employ an attorney, the child has the right to have an attorney
appointed to counsel with the child before or during any interviews with peace officers or
attorneys representing the state; and

 the child has the right to terminate the interview at any time. (851.095(a)(1)(A), F.C.)

The magistrate must also ensure that the child is voluntarily waiving, or giving up, these rights
before and during the making of the statement. (§51.095(a)(1)(C), F.C.)

After the magistrate determines that a child wishes to waive his or her rights and wants to give a
statement, the child can be returned to the juvenile processing office by law enforcement to obtain
a written confession. The statement, however, cannot be signed until the child is again brought
before the magistrate. The Family Code requires that the confession be signed by the child in the
presence of a magistrate with no law enforcement officer or prosecuting attorney present. The
magistrate must also be fully convinced that the child understands the nature and content of the
statement, and that the child is signing it voluntarily. (851.095(a)(1)(B), F.C.) Finally, the
magistrate must certify that the child knowingly, intelligently and voluntarily waives his or her
rights before and during the making of the statement, and that the child understands the nature and
contents of the statement. (851.095(a)(1)(D), F.C.)

Recorded Statement or Confession

If the custodial confession is recorded, the magistrate’s warnings and the child’s waiver of those
warnings must be contained within the recording. (851.095(a-5), F.C.) If the magistrate chooses
to review the recorded confession to ensure voluntariness, the magistrate must advise law
enforcement at the beginning of the warning process that the magistrate is exercising the option to
review the recording and the magistrate must make written findings that are dated and signed by
the magistrate regarding voluntariness of the statement. (851.095(f), F.C.)

After this process is completed, law enforcement must release the child or deliver the child to court
by doing one of the following:

» release the child to the parent or guardian;
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» bring the child before the office or official designated by the juvenile board, if there is
probable cause to believe that an offense has been committed or for conduct that violates
a condition of probation imposed by the juvenile court;

» bring the child to a detention facility designated by the juvenile board,;

» bring the child to a secure detention facility (if a juvenile detention facility is not
available in the county where the child is taken into custody);

» bring the child to a medical facility if it is believed prompt treatment is required; or

» dispose of the case without a referral to juvenile court if the law enforcement agency has
established guidelines for such a disposition either under §52.03, F.C. or 852.031, F.C.
(852.02(a), F.C.)

Fingerprinting and Photographing

Generally, a child may not be fingerprinted or photographed without the consent of the juvenile
court unless the child is taken into custody or referred to the juvenile court for conduct that
constitutes a felony or a misdemeanor punishable by confinement in jail (Class B or above).
(858.002(a), F.C.) Other exceptions to the general rule include fingerprinting and photographing
a child with a parent or guardian’s voluntary written consent, or for the purpose of obtaining a
driver’s license or personal ID card, or for inclusion in the missing children information
clearinghouse. (858.002(c) and (d), F.C.; Ch. 63, C.C.P.)

Another exception allows a peace officer to place a child in temporary custody to take the child’s
fingerprints if:

» the officer has probable cause to believe the child engaged in delinquent conduct;

» the officer investigated that conduct and found other fingerprints during the investigation;
and

» the officer has probable cause to believe the child’s fingerprints will match the other
fingerprints. (858.0021(a), F.C.)

A peace officer may also take temporary custody of a child to take the child’s photograph, or obtain
a photograph from a juvenile probation department, if:

» the officer has probable cause to believe the child engaged in delinquent conduct; and
» the officer has probable cause to believe the child’s photograph will be of material
assistance in the investigation of that conduct. (§58.0021(b), F.C.)

Under these provisions, if a child is not taken into custody, the child must be released from
temporary custody as soon as the fingerprints or photographs are obtained. (§58.0021(d), F.C.) If
the fingerprints or photographs do not lead to a positive comparison or identification, law
enforcement must immediately destroy them and make a reasonable effort to notify the child’s
parent, guardian or custodian of the action taken. (858.0021(e), F.C.) A peace officer may obtain
fingerprints or photographs from a child at a juvenile processing office or a location that affords
reasonable privacy to the child. (858.0021(f), F.C.) These laws permit law enforcement to
thoroughly investigate cases without unnecessarily creating a juvenile record of the event.

A peace officer may also fingerprint and photograph a runaway child when it is deemed necessary
to identify the person. Once the child is identified (or if the child cannot be identified), law
enforcement must immediately destroy all copies of the fingerprint records or photographs of the
child. (858.0022, F.C.)
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Juvenile fingerprints and photographs, however, are not available to the public. Only the judge,
court staff, professional consultants, a court-ordered agency providing services for the child, a
child’s attorney, a prosecutor and certain governmental agencies may have access to juvenile
fingerprints and photographs. (858.005(a-1), F.C.) Additionally, all information regarding a
juvenile, including fingerprints and photographs, must be destroyed if the child is not referred to a
juvenile court within 10 days after the child is taken into custody. (858.001(c), F.C.)

Law Enforcement Files and Juvenile Records

All law enforcement files and records concerning juveniles may not be disclosed to the public and
must 