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I. Overview of Financial Institution Failures 

A. Under the Dodd-Frank Act, systemically important financial institutions (“SIFIs”) 
must prepare a resolution plan outlining how the SIFI would preserve 
systemically important operations while undergoing a reorganization or 
liquidation under the Bankruptcy Code.  Many of the SIFIs include regulated 
subsidiaries ineligible to file bankruptcy, but subject to alternative proceedings.   

B. Today we review three types of alternative proceedings:   

1. FDIA proceedings for US banks,  

2. State law proceedings for US insurance companies, and 

3. SIPA proceedings for US broker-dealers. 

C. All three types of entities are excluded from federal bankruptcy law. 

1. 11 U.S.C. 109(b) excludes banks, insurance companies, and broker-
dealers from qualifying as debtors under chapter 7. 

2. 11 U.S.C. 109(d) excludes banks, insurance companies, and broker-
dealers from qualifying as debtors under chapter 11. 

D. But their holding companies and affiliates may be eligible to be debtors under the 
Bankruptcy Code. 

E. Finally, we discuss the prophylactic requirement under the Dodd-Frank Act that 
SIFIs prepare and submit to regulators plans for their orderly and rapid resolution 
upon failure. 

II. FDIA Proceedings 

A. Overview 

1. The Federal Deposit Insurance Corporation (the “FDIC”) was created in 
1933 in response to a wave of bank failures. 

a. From 1865-1933, bank depositors were treated as normal creditors 
who recovered a portion of their deposits only after a bank’s assets 
were liquidated. 

(i) At the federal level, it took approximately 6 years to 
liquidate a bank’s assets, pay depositors, and close the 
bank’s books. 

(ii) Depositors at federally-chartered banks received an average 
of 58% of their deposits. 



b. Illiquidity resulting from resolving bank failures contributed 
significantly to the Great Depression. 

(i) An increase in bank failures during the 1920s, and a wave 
beginning in 1929, led to a shortage of experienced 
receivers. 

(ii) National and state receivers were appointed as political 
favors, and receivers attempted to extend the work and 
make large commissions. 

2. To stabilize the financial system and restore confidence in banks, in 1933 
Congress created the FDIC. 

a. Provided that the FDIC would insure deposits up to the deposit 
limit; 

b. Gave the FDIC special powers to use in the liquidation of assets 
from failed banks and thrifts and in the payment of claims against 
the estate; and 

c. Required the appointment of the FDIC as receiver for national 
banks and all banks with FDIC-insured deposits. 

3. Laws were designed to promote the efficient and expeditious liquidation 
of failed banks and thrifts. 

a. Congress believed the FDIC’s appointment would simplify 
procedures, eliminate duplication of records, and vest 
responsibility for liquidation in the largest creditor – namely, the 
FDIC as subrogee for the insured deposits it paid. 

b. The FDIC is required by statute to maximize the return on assets of 
the failed bank or thrift and minimize losses to the insurance fund. 

B. Appointment 

1. A depository institution’s charter governs which state or federal regulator 
will appoint a receiver. 

a. National banks and federal savings associations are overseen by 
the Office of the Comptroller of the Currency. 

b. State-chartered savings and loan associations or banks are overseen 
by their respective state regulators. 

2. For insured federal depository institutions, the FDIC must be appointed as 
receiver. 
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3. In certain limited circumstances, the FDIC may appoint itself as receiver 
for a state-chartered insured depository institution. 

a. Congress gave the FDIC this power in 1991 to protect the 
insurance fund; it did not want the FDIC to be dependent on the 
judgment of state-chartering authorities. 

4. The FDIC as receiver is legally and functionally separate from the FDIC 
in its corporate capacity as deposit insurer. 

C. Receivership Process 

1. After a chartering authority closes a bank or thrift and appoints the FDIC 
as receiver, the FDIC: 

a. Takes custody of the failed institution’s premises, records, loans, 
and other assets; 

b. Posts notices to explain the action to the public and changes locks 
and combinations; 

c. Notifies correspondent banks and other parties of the closing; 

d. Brings all accounts forward to the closing date and posts all 
applicable entries to the general ledger; 

e. Creates two complete sets of inventory books explaining the 
disposition of the institution’s assets and liabilities – one for a 
prospective assuming institution, and one for the receivership; and 

f. Notifies all creditors, including customers with uninsured deposits, 
to submit their claims to the receiver. 

(i) Notices are mailed to all creditors identified in institution’s 
records; and 

(ii) Notice is published in a local publication for 3 months. 

2. The FDIC has a number of methods to resolve a distressed depository 
institution: 

a. Open bank assistance 

(i) The FDIC may offer financial assistance to a failed or 
failing institution by assuming liabilities, infusing capital, 
or facilitating a merger with another institution. 

(ii) This is used rarely. 
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b. Purchase and assumption (P&A) agreement 

(i) The FDIC may arrange for another depository institution to 
purchase some or all of the failed institution’s assets and 
assume some or all of its liabilities.   

(ii) This is the most commonly used method (e.g., Washington 
Mutual  JPMorgan Chase).   

c. Bridge bank 

(i) The FDIC may establish a bridge bank temporarily to 
stabilize the failed institution and preserve going-concern 
value while pursing a P&A agreement or other alternative 
(e.g., IndyMac Bank). 

d. Liquidation 

(i) The FDIC may sell or otherwise liquidate assets and apply 
the proceeds to the institution’s liabilities. 

3. Payments to Depositors. 

a. In resolutions of failed banks involving a P&A agreement, the 
healthy bank assumes the insured deposits of the failed bank (and, 
in certain cases, all deposits of the failed bank, insured or 
uninsured). 

b. In other cases, when there is no sale to a healthy bank, the FDIC 
will pay depositors directly by check up to the insured balance, 
usually within two (2) business days of the bank closing. 

D. Receivership Powers 

1. The FDIC’s role and responsibilities as receiver are defined in the Federal 
Deposit Insurance Act (the “FDIA”). 

2. As receiver, the FDIC may: 

a. Step into the shoes of the failed institution, succeeding to the 
powers, rights, and privileges of the institution and its 
stockholders, officers, and directors; 

(i) The FDIC may bring lawsuits for negligence, 
misrepresentation, or other wrongdoing. 

b. Collect all obligations and money due to the institution, preserve or 
market and liquidate its assets and property, distribute proceeds to 
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creditors, and perform any other function consistent with the 
appointment; 

c. Transfer assets and liabilities without the consent of any other 
agency, court, or contracting party; 

d. Disaffirm or repudiate contracts such as leases, or choose not to do 
so if they benefit the institution; 

e. Merge the failed institution with another insured depository 
institution; and  

f. Form a new institution, such as a bridge bank, to take over the 
assets and liabilities of the institution, or sell the assets to the FDIC 
in its corporate capacity. 

3. Many of the FDIC’s powers in receivership are similar to a bankruptcy 
trustee’s powers. 

4. However, the FDIC was given additional powers to expedite the 
liquidation process for banks and thrifts to maintain confidence in the 
banking system and preserve a strong insurance fund. 

a. As receiver, the FDIC is not subject to court supervision (or 
supervision by any other agency or department) or creditor 
participation in administering the assets and liabilities of the failed 
institution, and its decisions are reviewable only under very limited 
circumstances. 

b. The goal is to limit interference and expedite the process so that 
the FDIC can maximize returns and minimize losses to the 
insurance fund. 

5. Repudiation of Contracts 

a. The FDIC may repudiate or disaffirm any contract within a 
reasonable time after appointment, if: 

(i) It deems it burdensome, and 

(ii) It finds that repudiation would promote the orderly 
administration of the estate. 

b. Damages are limited to actual direct compensatory damages as of 
the date of the receiver’s appointment. 

(i) There are no accelerated, consequential, or loss-of-profit 
damages. 
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(ii) However, when terminating qualified financial contracts 
(“QFCs”), which include securities contracts, commodity 
contracts, forward contracts, repurchase agreements, and 
swap agreements, damages are measured as of the date of 
repudiation and may include the cost of acquiring a 
replacement QFC. 

(a) The FDIC must either retain or repudiate all QFCs 
with a particular counterparty; if transferred, there 
must be one transferee for all of a counterparty’s 
QFCs.  It should be noted that the FDIC is expressly 
permitted to transfer QFCs, and that a one-day 
automatic stay applies to persons who are parties to 
QFCs, in order to allow the FDIC to transfer such 
contracts 

c. The FDIC’s repudiation power differs from a bankruptcy trustee, 
who can repudiate only executory contracts (i.e., contracts for 
which both parties have continuing obligations). 

6. Avoiding Certain Fraudulent Conveyances 

a. The FDIC may avoid any transfer made by the depository 
institution within five (5) years of its appointment as receiver, if 
the transfer was made with the intent to hinder, delay, or defraud 
the institution or its creditors. 

(i) The FDIA allows the FDIC to avoid actually fraudulent 
transfers but, unlike section 548 of the Bankruptcy Code, 
does not cover constructively fraudulent transfers. 

(ii) But the Dodd-Frank Act gives the FDIC, as receiver for 
covered financial companies in an orderly liquidation, 
broader avoidance powers, but with a shorter lookback 
period – the FDIC may recover actually fraudulent or 
constructively fraudulent transfers made within two (2) 
years of its appointment as receiver. 

(iii) The Dodd-Frank Act also gives the FDIC, as receiver for 
covered financial companies in an orderly liquidation, the 
power to avoid preferential transfers made within 90 days 
of its appointment as receiver (or within 1 year if such 
creditor was an insider). 

b. The FDIC’s rights in avoidance are superior to the rights of any 
trustee or other party. 
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7. Enforcement 

a. The FDIC can enforce a contract (other than a QFC) entered into 
by the depository institution notwithstanding any ipso facto clause, 
i.e., a clause allowing the opposing party the right to terminate, 
accelerate, or exercise default rights based on 
insolvency/receivership. 

b. With respect to QFCs, other than a one-day automatic stay, 
counterparties to QFCs retain any rights in their contract to 
terminate such contracts based on receivership/insolvency. 

8. Staying Litigation 

a. The FDIC may request that a court stay litigation in which it is 
involved as receiver for up to 90 days so that it can evaluate the 
case and decide how to proceed. 

(i) Courts cannot decline to issue the stay once the FDIC 
requests it. 

(ii) In multi-party litigation, the stay applies to all parties to the 
proceeding, not just the failed bank and adverse parties 
(unlike in bankruptcy). 

9. Removal Power 

a. The FDIC may generally remove cases to federal court. 

10. Statute of Limitations 

a. The FDIC also has a special statute of limitations (if longer than a 
state statute of limitations): 

(i) Six years for contract claims by the receiver; 

(ii) Three years for tort suits by the receiver; and 

(iii) The FDIC may revive certain tort claims, e.g., fraud, if they 
expired less than 5 years before the receivership was 
established. 

11. The FDIC as Cross-Guarantee Creditor 

a. The FDIC may assess any loss that it suffers or anticipates 
suffering from a failed institution against other depository 
institutions controlled by the same holding company. 
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12. Special Defenses 

a. Improperly-documented agreements are not binding on the FDIC. 

(i) Common law and statutory counterparts [12 U.S.C. 
§§ 1821(e) and 1821(d)(9)(A)] recognize that unless an 
agreement is properly documented (written, approved, and 
continuously maintained in the bank’s records), it cannot be 
enforced in making a claim or defending against a claim by 
the receiver. 

b. As receiver, the FDIC cannot be enjoined. 

(i) Courts cannot issue injunctions or similar equitable relief to 
restrain the FDIC from completing its job, nor can they 
issue any order to attach or execute upon any assets in the 
possession of the receiver. 

c. In certain circuits, the FDIC may be entitled to the status of 
“holder in due course” of a negotiable instrument under state law 
and therefore hold those instruments free of personal claims or 
defenses of the maker of the instrument. 

E. Resolution of Claims 

1. Claimants must file timely proof of claims. 

a. The FDIC has 180 days to determine whether claim should be 
allowed. 

(i) If allowed, then the claim is paid on a pro rata basis, to the 
extent funds are available after receivership expenses are 
paid, with other allowed claims of the same priority class. 

(ii) If the FDIC is not satisfied that the claim has merit or if it 
takes no action, the claim is disallowed. 

(a) Within 60 days after the claim is denied (or deemed 
denied), the creditor may seek judicial review by 
filing a lawsuit. 

(b) Administrative avenues must be exhausted before 
litigation can be pursued. 
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F. Payment of Claims 

1. Secured Claims 

a. The FDIC will generally recognize a perfected security interest as 
long as the agreement is properly documented, the creditor is not 
an affiliate of the depository institution, and the obligation arises 
out of a bona fide arm’s length transaction for adequate 
consideration. 

(i) Secured claims are satisfied in full up to the value of the 
collateral, with any additional amount treated as an 
unsecured claim as described below. 

(ii) Perfected secured creditors can use reasonable self-help 
methods in jurisdictions allowing such methods as long as 
the FDIC’s involvement is not required and there was a 
default other than through an ipso facto provision in the 
contract. 

2. Unsecured Claims 

a. The National Depositor Preference Amendment became effective 
August 10, 1993, and sets the priority for paying allowed claims 
against a failed depository institution: 

(i) Administrative expenses of the receiver 

(ii) Deposit liability claims 

(a) Insured deposit claims are replaced by the FDIC 
claim 

(iii) Other general or senior liabilities of the institution 

(a) The preference for deposit liability claims often 
eliminates recovery for unsecured general creditors 

(iv) Subordinated obligations 

(v) Shareholder obligations 

3. The FDIC’s maximum liability to a claimant is what the claimant would 
receive if the institution’s assets were liquidated. 
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III. State Law Proceedings for Insurance Companies 

A. Exclusion from Federal Bankruptcy Law 

1. Bankruptcy Code 

a. 11 U.S.C. 109(b) excludes domestic insurance companies from 
qualifying as debtors under chapter 7. 

b. 11 U.S.C. 109(d) excludes domestic insurance companies from 
qualifying as debtors under chapter 11. 

 

2. McCarran-Ferguson Act: 

a. (a): “the business of insurance . . . shall be subject to the laws of 
the several States” 

b. (b): “No Act of Congress shall be construed to invalidate, impair or 
supersede any law enacted by any State for the purpose of 
regulating the business of insurance . . unless such Act specifically 
relates to the business of insurance . . . .” 

3. Insolvency proceedings of an insurance company constitute “the business 
of insurance” and bankruptcy law does not specifically relate thereto. 

B. What Constitutes Insurance? 

1. Each state statute defines insurance under its own insurance laws. 

2. Common elements of insurance: 

a. The applicable agreement must confer upon the insured or 
beneficiary a pecuniary interest. 

b. The pecuniary benefit is payable upon occurrence of a certain 
fortuitous event. 

c. The insured or beneficiary has a material interest that may be 
adversely affected by such fortuitous event (“insurable interest” or 
“indemnity” requirement). 

C. Applicable Insolvency Law 

1. Insurance operating companies are creatures of state law, which varies 
from state to state.  
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2. Rehabilitation and/or liquidation of insurance companies are exclusively 
state law proceedings.  States have significantly different laws with 
respect to insurance company rehabilitation or liquidation. 

3. Most states adopt either: 

a. The Insurers Rehabilitation and Liquidation Model Act (1995) (the 
“Model Act”); or 

b. The Uniform Insurer’s Liquidation Act (1939) (the “Uniform 
Act”). 

4. The National Association of Insurance Commissioners (the “NAIC”) 
revised the Model Act in 2005 and adopted it as the Insurer Receivership 
Model Act, but only Oklahoma, Texas, and Utah have enacted all or part 
of it. 

5. New York has enacted a version of the Uniform Act (N.Y. Ins. Law §§ 
7401-36). 

6. Wisconsin has enacted a version of the Model Act.  

D. Restructuring Mechanisms 

1. Supervision 

a. The regulator requires the insurer to obtain certain approvals to 
operate, but no court proceeding is initiated and the supervision is 
confidential. 

b. If not feasible or not effective, then the regulator will consider 
seeking a state court order placing the insurer into insolvency 
proceeding as the next step. 

2. Rehabilitation 

a. This is similar to chapter 11 restructuring (with a chapter 11 
trustee). 

b. Used when the continued viability of insurer is possible 

c. The receiver takes over the assets of the insurer in order to stabilize 
and rehabilitate it, with the hope of allowing the insurer (or some 
portion thereof) to ultimately emerge from the proceeding. 

d. The receiver “stands in the shoes” of the insurer. 

e. The receiver may at any time apply to court to convert 
rehabilitation proceeding into liquidation. 
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3. Liquidation 

a. This is similar to chapter 7 liquidation. 

b. Used when the continued viability of insurer is doubtful and 
relatively quick action is necessary 

c. The receiver protects and marshals assets (including reinsurance 
recoveries) for liquidation. 

d. The receiver receives and reviews claims filed and distributes 
assets in accordance with a priority scheme. 

E. Key Features 

1. Primary Purpose: Protection of policyholders 

2. Procedural Issues 

a. Timing: Typically, long-term process (10+ years) 

b. Court: State court proceeding 

c. Eligibility: Various grounds for rehabilitation or liquidation, 
including: 

(i) Insolvency; 

(ii) Refusal to submit books, papers, accounts or affairs for 
inspection; 

(iii) Further transaction of business would be harmful to 
policyholders; 

(iv) Willful violation of charter or any law of the state; 

(v) Ceasing to do business of insurance for one year; 

(vi) Voluntary commencement of liquidation or dissolution; or 

(vii) Consent through majority of directors, shareholders, or 
members. 

3. Role of the Receiver: 

a. The receiver has exclusive control to petition court to place insurer 
into an insolvency proceeding. 

b. The receiver has sole authority to propose a plan of rehabilitation. 
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c. The receiver, acting as rehabilitator, supersedes the board of 
directors (there is no debtor-in-possession). 

d. Policyholders and creditors can object to plan, but the court 
typically gives significant deference to the receiver. 

F. Comparisons to Bankruptcy 

1. Broad powers of the receiver to “take such steps toward the removal of 
causes and conditions which have made such proceeding necessary as the 
court shall direct.”  

2. No automatic stay 

3. No QFC safe harbors in many states 

4. A rehabilitation plan need only provide policyholders with at least as 
much as they would have received in liquidation.   

5. Policyholders are accorded special priority treatment, superior to other 
general unsecured creditors and even governmental claims. 

6. Availability of state guaranty fund coverage 

7. No debtor-in-possession (but management might remain in place) 

8. No disclosure statement is required. 

9. No creditor approval is required. 

10. No recovery for contingent claims in many states, including New York 

11. Court oversight / approval is required 

12. Although there is no automatic stay, policyholders and creditors are 
typically enjoined from suing the insurer or attaching the insurer’s assets. 

13. Claw back of preferences by the receiver (12 month look-back) 

14. Fixing of a bar date and filing of proofs of claim within a specified period 
of time 

15. Setoff of mutual debts and credits is permitted 

G. Insurance Holding Company Chapter 11 

1. Entities that own insurance companies may be chapter 11 debtors. 
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2. State regulators remain in control of insurance company subsidiaries even 
when the holding company is in chapter 11.  Relevant issues include: 

a. How many insurance companies are in the group? 

b. What kinds of insurance are written? 

c. Where are the insurers domesticated and which state is the primary 
regulator? 

d. Will states form a steering committee to handle insurance issues? 

3. State laws give insurance regulators authority over: 

a. Holding company board of directors as well as the selection of any 
new directors; 

b. Any transfer of assets from the insurance company to any affiliated 
entity; 

c. Any agreement regarding use and sharing of insurance company 
NOLs; 

d. Any proposed sale of insurance companies or any parts thereof; 
and  

e. Ability of insurance companies to write new businesses while the 
parent is in chapter 11. 

H. Case Studies 

1. Ambac – chapter 11 filed after state proceeding was commenced 

2. Conseco – chapter 11 for parent but insurers continued to operate under 
supervision of state regulators 

3. FGIC – chapter 11 filed and state regulator is currently supervising 
insolvent insurer 

I. Other Materials 

1. Illustrative Statutes [see handout materials] 

a. New York 

b. NAIC Model 
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2. Summaries of Proceedings and News Articles 

a. Ambac [see Appendix A] 

b. Conseco [see Appendix B] 

c. FGIC [see Appendix C] 

IV. SIPA Proceedings 

A. Securities Investor Protection Act 

1. The Securities Investor Protection Act of 1970 (as amended, “SIPA”), 
codified at 15 U.S.C. §78aaa et seq., operates as a parallel regulatory 
scheme to govern the liquidation of broker/dealers. 

2. SIPA’s primary purpose is to provide financial protection to customers of 
failing broker/dealers and to prevent the failure of a single broker/dealer 
from dragging down other, solvent, broker/dealers having substantial open 
transactions with the troubled firm.  

B. Securities Investor Protection Corporation 

1. SIPA’s objectives are carried out largely though the intervention of the 
Securities Investor Protection Corporation (the “SIPC”).  The SIPC has 
broad powers to place failing broker/dealers into proceedings under SIPA, 
to notify customers of their rights to make claims, to appoint a trustee to 
manage the liquidation of the broker/dealer, to distribute securities and 
cash to customers, and, to the extent that such securities and cash are 
insufficient to satisfy customer claims, to advance monies from a special 
fund to cover a deficiency of up to $500,000 (of which no more than 
$100,000 may relate to cash). 

2. The SIPC is a statutory, nonprofit corporation and is comprised of nearly 
all broker/dealers registered under the Securities Exchange Act of 1934 
(the “1934 Act”), and, with certain limited exceptions, all members of 
national securities exchanges. 

3. SIPA adopts definitions for the terms “broker” and “dealer” from the 1934 
Act.  Broker/dealers are generally not eligible for relief under chapter 11 
of the Bankruptcy Code.  

C. Commencement of SIPA Proceeding 

1. The SIPC generally commences a SIPA proceeding by filing an 
application and complaint in the appropriate district court.  There is no 
private right of action to initiate a SIPA proceeding.   

  15



2. The commencement of a SIPA proceeding automatically halts any case 
pending for a debtor under the Bankruptcy Code.  Upon entry of a 
protective decree and appointment of a trustee, the SIPA proceeding is 
removed to the appropriate bankruptcy court which, among other things, 
exercises exclusive jurisdiction over all of the property of the debtor 
wherever located, including property held as security for a debt or subject 
to a lien.  

3. Section 78eee(b)(1) of SIPA provides that the district court shall issue the 
protective decree if the debtor consents, fails to contest the SIPC’s 
application, or satisfies one of the following conditions: the debtor (i) is 
insolvent within the meaning of section 101 of the Bankruptcy Code, (ii) 
is the subject of a proceeding pending in any court or before an agency of 
the United States or any State in which a receiver, trustee or liquidator for 
such debtor has been appointed; (iii) is not in compliance with the 
applicable requirements of the 1934 Act or the rules of the Securities 
Exchange Commission or any self-regulatory agency with respect to 
financial responsibility or hypothecation of customers’ security; or (iv) is 
unable to make such computations as may be necessary to establish 
compliance with such financial responsibility or hypothecation rules.  

D. Applicability of the Bankruptcy Code to a SIPA Proceeding 

1. SIPA specifically adopts chapters 1, 3 and 5, and subchapters I and II of 
chapter 7 of the Bankruptcy Code to the extent such provisions are 
consistent with SIPA.  A Bankruptcy Code provision is inconsistent with 
SIPA if it “conflicts with an explicit provision” of SIPA or if its 
application “substantially impedes the fair and effective operation of SIPA 
without providing significant countervailing benefits.”   

2. Subchapter III of chapter 7 of the Bankruptcy Code also contains a 
liquidation scheme for broker/dealers but, following the enactment of 
SIPA, is rarely used because SIPC advances are not available in a 
chapter 7 liquidation. 

E. Customers 

1. The “customer” designation is extremely significant in a SIPA proceeding 
because persons determined to be customers of the debtor receive 
preferential treatment.  

2. “Customer” is defined in 15 U.S.C. §78lll(2) as: 

Any person (including any person with whom the debtor deals as 
principal or agent) who has a claim on account of securities 
received, acquired, or held by the debtor in the ordinary course of 
its business as a broker or dealer from or for the securities accounts 
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of such person for safekeeping, with a view to the sale, to cover 
consummated sales, pursuant to purchases, as collateral security, or 
for purposes of effecting transfer.  The term “customer” includes 
any person who has a claim against the debtor arising out of sales 
or conversions of such securities, and any person who has 
deposited cash with the debtor for the purpose of purchasing 
securities. 

F. Securities 

1. “Security” is defined in 15 U.S.C. §78lll(14) as: 

any note, stock, treasury stock, bond, debenture, evidence of 
indebtedness, any collateral trust certificate, preorganization 
certificate or subscription, transferable share, voting trust 
certificate, certificate of deposit, certificate of deposit for a 
security, any investment contract or certificate of interest or 
participation in any profit-sharing agreement or in any oil, gas, or 
mineral royalty or lease (if such investment contract or interest is 
the subject of a registration statement with the [SEC] pursuant to 
the provisions of the Securities Act of 1933), any put, call, 
straddle, option, or privilege on any security, or group or index of 
securities (including any interest therein or based on the value 
thereof), or any put, call, straddle, option, or privilege entered into 
on a national securities exchange relating to foreign currency, any 
certificate of interest or participation in, temporary or interim 
certificate for, receipt for, guarantee of, or warrant or right to 
subscribe to or purchase or sell any of the foregoing, and any other 
instrument commonly known as a security.  Except as specifically 
provided above, the term "security“ does not include any currency, 
or any commodity or related contract or futures contract, or any 
warrant or right to subscribe to or purchase or sell any of the 
foregoing. 

2. Certain transactions, such as repos, may not qualify as securities under 
SIPA.  

G. Bulk Transfers 

1. Section 78fff-2(f) of SIPA authorizes the trustee to sell or otherwise 
transfer a debtor’s customer accounts to another member of the SIPC.  
Such bulk transfers of customer accounts do not require the consent of the 
holders of such accounts. 
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H. Customer Property 

1. The debtor’s assets are divided into three categories: 

a. Customer Name Securities – include securities that are registered 
in the name of the customer.  These are usually returned to the 
customer outright.   

b. Assets of the General Estate – includes any assets that are not 
Customer Name Securities or Customer Property. 

c. Customer Property – includes the cash and securities (other than 
customer name securities) at any time received or held by or for 
the account of a debtor from or for the securities accounts of a 
customer, and the proceeds of such property transferred by the 
debtor.   

(i) Includes property of the debtor which, upon compliance 
with applicable laws, would have been set aside or held for 
the benefit of customers (i.e. 15c-(c)(3) accounts) 

2. Net Equity  

a. The most contentious issue in a SIPA proceeding is the 
determination of what constitutes customer property.  This process 
generally involves disputes over who qualifies as a “customer,” 
and what qualifies as a “security.”   

b. In order to determine the total amount of customer claims, the 
trustee must calculate each customer’s Net Equity Claim.  This is a 
dollar figure determined by adding any cash held in the customer’s 
account to the value, as of the Commencement Date, of the 
securities (other than Customer Name Securities which have 
already been returned) held for that account.  Any debit balance 
(amount owed by the customer to the broker dealer) is then 
subtracted leaving the Net Equity Claim.   

3. Distributions 

a. To the extent that a portion of a customer’s net equity claim is 
comprised of securities, such claim is paid, to the extent 
practicable, with securities of the same class and series as those 
that were in the customer’s account as of the Commencement 
Date.   

b. If there is a shortage, the trustee typically purchases replacements, 
if available, in the open market.   
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c. While the net equity claim is calculated using dollars, customers 
receive the number of shares that were in their account on the 
Commencement Date since the securities that are returned in 
satisfaction of the claim also are valued on the basis of their value 
as of the Commencement Date.  As a result, customers are exposed 
to fluctuations in the value of the security during the period of time 
between the Commencement Date and the date of return of the 
securities and do not have claims for loss of value. 

I. SIPC Fund 

1. If customer property is insufficient to satisfy a customer’s net equity 
claim, the SIPC will advance funds to enable the trustee to purchase 
securities or pay cash to make up the deficiency up to a maximum of 
$500,000 (based on Commencement Date values) of which not more than 
$100,000 can be for a cash claim.   

2. To the extent that a customer’s account exceeds either of these limits, such 
customer is entitled to a pro rata share of the assets of the general estate 
for the deficiency.   

J. Investigations 

1. Section 78fff-1(d) requires that the trustee “investigate the acts, conduct, 
property, liabilities, and financial condition of the debtor, the operation of 
its business, and any other matter, to the extent relevant to the liquidation 
proceeding, and report thereon to the court.”  

V. Living Wills 

A. Section 165(d) of Dodd-Frank requires SIFIs to submit an annual Resolution 
Plan (a “Living Will”). 

1. A Living Will provides for the rapid and orderly resolution of the Covered 
Company, under the Bankruptcy Code or other applicable insolvency 
regimes, in a manner designed to avoid systemic risk and preserve 
operations critical to the U.S. financial markets. 

2. “Covered Companies” subject to Section 165(d) include: 

a. Non-bank financial companies supervised by the Fed;  

b. U.S. bank holding companies with $50 billion or more in 
consolidated assets; and  

c. Non-U.S. bank holding companies with $50 billion or more in 
consolidated assets. 
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3. Living Wills are submitted annually to the Fed and the FDIC, who were 
charged with issuance of rules to implement Section 165(d) and ongoing 
review and oversight of the Living Wills process. 

4. On September 13, 2011, the FDIC approved a final rule implementing 
Section 165(d), which received Fed approval on October 17, 2011, and 
will become effective on November 30, 2011. 

B. Living Wills must include: 

1. Plan:  A strategic contingency plan to maintain critical operations (which 
may include a sale or transfer of assets to third parties), resolve material 
entities using the Bankruptcy Code or other insolvency regimes, and 
account for scenarios of both isolated failure of the Covered Company and 
a systemic crisis 

2. Strategic Analysis:  Analysis of strategy to address funding, liquidity and 
capital requirements of core business lines, critical operations, and 
material entities; key assumptions underlying the plan; range of actions to 
be taken to implement the plan; and impact on other SIFIs, international 
operations, and the Covered Company’s core business lines, critical 
operations, and material entities 

3. Disclosure:  Information regarding the Covered Company’s ownership 
structure, assets, liabilities, interconnectedness, contractual obligations, 
core business lines, critical operations, material entities, major 
counterparties, hedging and other derivatives transactions, international 
operations, and corporate governance 

C. Timeline for Submission 

1. The deadline for submission of a Living Will depends on the size of the 
Covered Company: 

a. By July 1, 2012: Covered Companies with $250 billion or more in 
total non-bank assets 

b. By July 1, 2013: Covered Companies with $100-249 billion in 
total non-bank assets 

c. By December 31, 2013: remaining Covered Companies  

2. If deemed a “Covered Company” after the final rule’s effective date, then 
the submission deadline is July 1 following the date of designation as a 
Covered Company, so long as the company has been a Covered Company 
for at least 270 days. 
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3. In the event the Covered Company experiences a material event or change 
in circumstances, it must submit a notice with the FDIC and the Fed no 
later than 45 days after the occurrence of such event or change in 
circumstances. 

4. The Covered Company must submit an annual updated Living Will on or 
before subsequent anniversary dates of the date of submission of its initial 
Living Will. 

5. The FDIC and the Fed may grant a Covered Company an extension of 
time, require a Covered Company to file interim updates, or require a 
Covered Company to submit its Living Will on a more frequent basis. 

D. Approval and Review of Living Wills 

1. Board Approval: 

a. The Covered Company’s board of directors must approve each 
Living Will. 

2. Regulatory Review: 

a. Within 60 days from submission, the Fed and the FDIC must 
advise the Covered Company whether the Living Will is 
informationally incomplete or requires substantial additional 
information. 

(i) The Covered Company has 30 days to submit a revised 
Living Will, unless extended by the Fed and the FDIC. 

b. Once informationally complete, the Fed and the FDIC review the 
Living Will to determine whether it presents a credible plan for the 
rapid and orderly resolution of the Covered Company. 

(i) If deficiencies are identified, the Covered Company has 90 
days to submit a revised Living Will addressing the 
deficiencies, unless extended by the Fed and FDIC 

E. Failure to Submit a Credible Living Will 

1. Imposition of Stringent Requirements 

a. The Fed and the FDIC may jointly impose more stringent capital, 
leverage, or liquidity requirements, or restrict growth and 
operations of the Covered Company – this may include forced 
subsidiarization. 

2. Divestiture of Assets or Operations 
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a. If the Covered Company fails to remedy deficiencies within a 2-
year period beginning on the date restrictions were imposed, the 
Fed and the FDIC may, in consultation with the Financial Stability 
Oversight Council, jointly direct the Covered Company to divest 
certain assets or operations. 

F. Confidentiality and Non-Binding Nature  

1. Public v. Confidential aspects of Living Will submissions 

a. Public Section:  Required to include an executive summary of the 
Living Will including a description of the Company’s business and 
the elements and concepts underlying its resolution strategy 

b. Private Section:  Internal proprietary information, trade secrets and 
privileged information may be designated as confidential by the 
Covered Company 

(i) To receive confidential treatment, the Covered Company 
must submit a properly substantiated FOIA request, which 
will be considered by the FDIC and the Fed. 

(ii) The Fed and the FDIC have publicly recognized that large 
portions of the Living Will submissions will contain 
confidential information. 

2. Non-Binding Nature of Living Wills 

a. No Private Right of Action:  No private right of action exists based 
on the preparation or submission of a Living Will or the Fed or the 
FDIC’s actions with respect to a Living Will submission. 

b. No Limiting Effect:  Nothing in the Living Will shall limit a court, 
trustee, receiver, or other authority (including a subsidiary or 
affiliate) authorized to resolve a Covered Company. 

c. Board Approval:  Although each Living Will must be approved by 
the Covered Company’s board of directors, such approval does not 
equate to certification that the Living will is accurate and current. 
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G. Holding Company v. Insured Depository 

1. BHCs v. IDIs:  By year-end, implementing rules governing the submission 
of resolution plans by both bank holding companies (“BHCs”) and insured 
depository institutions (“IDIs”) will be final. 

a. Resolution planning for BHCs and IDIs include many of the same 
information and analytical requirements and follow a similar 
timetable for submission. 

b. BHCs and their subsidiary IDIs may incorporate by reference 
information contained in their parent or subs’ submission. 
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