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1. Introduction

In recent years, the problem of human traf-
ficking into Singapore has received increased
attention both by international observers
- including the Committee on the Elimina-
tion of Discrimination against Women (Co-
EDAW)? and the US Department of State?
- and national stakeholders. The establish-
ment of the Inter-Agency Taskforce on Traf-
ficking in Persons in 2010, the purpose of
which is to combat trafficking “more effec-
tively by implementing holistic, co-ordinat-
ed strategies”,* was a notable development.
Identified as a “destination country for men,
women and girls subjected to sex traffick-
ing and forced labour”?® efforts are now un-
derway in Singapore to address the problem
through the launch of a National Plan of Ac-
tion against Trafficking in Persons 2012-
2014 (the NPA) in March 2012, in which the
government set out its plans for countering
all forms of trafficking.® The NPA follows the
structure of the primary international law
instrument relating to trafficking - the Pro-
tocol to Prevent, Suppress and Punish Traf-
ficking in Persons, Especially Women and
Children, supplementing the United Nations
Convention against Transnational Organ-
ized Crime (the UN Trafficking Protocol)” -
by adopting a “3P” approach of prosecution,
prevention and protection, and focussing on
a criminal justice response.

This article seeks to analyse the adequacy of
the criminal justice response to human traf-

ficking, taking into account that as well as
being a transnational crime, it is also, inter
alia, a violation of the right to equality and, in
some cases, a form of discrimination which
is, in addition, contributed to by a range of
other inequalities and discriminatory laws,
policies and practices relating to a range of
prohibited grounds, including sex, national-
ity and economic status. The article centres
its analysis on the results of a study conduct-
ed by the Humanitarian Organization for Mi-
gration Economics (HOME) during 2012 (the
HOME FDW Study) in which the cases of 151
foreign domestic workers (FDWs) in Singa-
pore were examined in order to establish
the specific characteristics of trafficking into
domestic servitude - a form of gender-based
discrimination recognised in CEDAW and in
the recommendations of the CoEDAW - in
Singapore and to determine whether the ap-
proach set out in the UN Trafficking Protocol
is sufficient to address such characteristics.®
It assesses whether the criminal justice re-
sponse required by the UN Trafficking Proto-
col would prove more effective when incor-
porated as part of a broader approach which
has, at its core, the obligation of countries
such as Singapore to “take all appropriate
measures” to combat trafficking as a viola-
tion of the right to equality and a form of dis-
crimination.

Singaporeis aninteresting specimen for anal-
ysis in this regard for a number of reasons.
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Firstly, it is better known as a destination
country for foreign migrant workers® - with
over one-fifth of the population made up of
non-citizens - than as a destination country
for human trafficking and, as stated above,
the government is currently in the relatively
early stages of developing its response to this
complex issue. Secondly, and perhaps more
significantly, Singapore has demonstrated a
weak commitment to international human
rights mechanisms through its poor record
on signing and ratifying international human
rights treaties.!® The human rights obliga-
tions which it has assumed, however, centre
around issues of equality and non-discrimi-
nation - having ratified the Convention on
the Elimination of All Forms of Discrimina-
tion Against Women (CEDAW) in 1995 and
having signed the Convention on the Rights
of Persons with Disabilities on 30 Novem-
ber 2012. An approach to human trafficking
which focuses less on the language of human
rights in general and more specifically on the
language of equality and non-discrimination
may, therefore, gain more traction in this
rights-averse city-state.

2. Human Trafficking: A Global Crime of
Inequality

International law provides guidance as to
both the definition of human trafficking and
the steps which must be taken to effectively
combat all of its manifestations. Both UN hu-
man rights treaties to which Singapore is a
party - CEDAW and the Convention on the
Rights of the Child (CRC) - impose obliga-
tions regarding the enactment of legislation
and other measures to suppress and prevent
trafficking.!! It is, however, the UN Traffick-
ing Protocol - to which Singapore is not yet
a party - which provides the most compre-
hensive guidance as to the prevention and
prosecution of trafficking in persons and the
protection of those who have been trafficked.
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The UN Trafficking Protocol sets out a frame-
work for states parties to follow in order to
address comprehensively the issue of traffick-
ing within their national borders. It requires
states to prohibit and prosecute trafficking
through the enactment of a criminal offence
of trafficking, in all its forms, based upon the
following definition set out in Article 3:
“Trafficking in Persons’ shall mean the
recruitment, transportation, transfer, har-
bouring or receipt of persons, by means of
threat or use of force or other forms of co-
ercion, of abduction, of fraud, of deception,
of the abuse of power or of a position of vul-
nerability or the giving or receiving of pay-
ments or benefits to achieve the consent of a
person having control over another person,
for the purpose of exploitation. Exploitation
shall include, at a minimum, the exploitation
of the prostitution of others or other forms
of sexual exploitation, forced labour or ser-
vices, slavery or practices similar to slavery,
servitude or the removal of organs.”2

Whilst the definition set out in Article 3 of
the UN Trafficking Protocol is used as the
international “standard”, it is notable that
there is no explanation within the UN Traf-
ficking Protocol itself of the different con-
cepts upon which the definition is built.
A helpful starting point is to identify the
three different elements within the defini-
tion, all of which must be present for a case
to be one of trafficking. These elements are
as follows:

a) Action (recruitment, transportation,
transfer, harbouring or receipt of persons);

b) Means (force, coercion, deception, fraud,
abuse of power, abuse of a position of vulner-
ability, or the giving or receiving of payments
or benefits to achieve the consent of a person
having control over another person); and



c) Purpose of exploitation (including, as a
minimum, the exploitation of the prostitu-
tion of others or other forms of sexual exploi-
tation, forced labour or services, slavery or
practices similar to slavery, servitude or the
removal of organs).

The terminology used to describe the “ac-
tion” element is self-explanatory, whilst
that used to describe the “means” and “pur-
pose” is somewhat opaque. Assistance can
be found in the definitions provided in the
UNODC Model Law against Trafficking in
Persons,*® the ILO Convention concerning
Forced or Compulsory Labour!* the Slav-
ery Convention 1926 and the Supplemen-
tary Convention on the Abolition of Slav-
ery 1952.1¢ In addition, organisations such
as the United Nations Office on Drugs and
Crime (UNODC) and the International La-
bour Organisation (ILO) have provided lists
of indicators which can be used to assist law
enforcement officers, immigration officials,
legal practitioners and civil society organi-
sations in identifying trafficked and poten-
tially trafficked persons.!’

In addition to being recognised as a transna-
tional crime in the UN Trafficking Protocol,
trafficking has also widely been recognised as
a form of discrimination. Article 6 of CEDAW
specifically requires states parties to “take
all appropriate measures, including legisla-
tion, to suppress all forms of traffic in women
and exploitation of prostitution of women”.
The CoEDAW expands on this obligation in
General Recommendation 19, in which it
categorises trafficking as a form of gender-
based violence which is therefore “a form of
discrimination that seriously inhibits wom-
en’s ability to enjoy rights and freedoms on
a basis of equality with men”. As such, states
parties are recommended to take a range of
actions, including taking “appropriate and
effective measures to overcome all forms of

gender-based violence, whether by public or
private act”!® Further, states parties are rec-
ommended to take both “preventive and pu-
nitive measures to overcome trafficking” and
provide “effective complaints procedures and
remedies, including compensation”.*

In 2010, the UN High Commissioner on Hu-
man Rights called for “a human-rights based
approach to trafficking”, which “seeks to both
identify and redress the discriminatory prac-
tices and the unequal distribution of power
that underlie trafficking, which maintain
impunity for traffickers and deny justice to
their victims”?® The Commentary to the Of-
fice of the High Commissioner on Human
Rights’ Recommended Principles and Guide-
lines on Human Rights and Human Trafficking
reiterates the fact that trafficking of women
is a form of sex-based discrimination, and
is therefore captured by the obligations of
states to protect the fundamental human
right to equal treatment and non-discrimina-
tion which is “firmly enshrined in all major
international and regional instruments”.?!
Such instruments include those entered
into by the members of ASEAN, such as the
ASEAN Declaration of Human Rights, which
includes the principles of equality and non-
discrimination as “General Principles”.??

Perhaps the most expansive recent assess-
ment of the relationship between inequal-
ity, discrimination and human trafficking
took place in October 2012 at the Organiza-
tion for Security and Co-operation in Europe
(OSCE)’s 12th High-level Alliance against
Trafficking in Persons conference entitled
“An Agenda for Prevention of Human Traf-
ficking: Non-Discrimination and Empower-
ment”.2® The concept note drafted in advance
of the event (the OSCE Concept Note)?* pro-
vides a very enlightening description of the
inextricable relationship between the rights
to equality and non-discrimination and the
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challenges of protecting individuals from hu-
man trafficking. It points to the centrality of
equality concepts in the OSCE Action Plan to
Combat Trafficking in Human Beings,?® and
sets out how

“[T]he conference aims to pave the way
to better identify linkages between traffick-
ing in human beings and various aspects
of discrimination, and to explore how anti-
trafficking and anti-discrimination measures
can enhance each other”.?

In his opening speech, the OSCE Secretary-
General Lamberto Zannier elaborated fur-
ther on the issue, as follows:

“Discrimination creates social vulner-
abilities that can lead to victimisation and
trafficking. Let me add that, when trafficking
occurs in the course of the migration pro-
cess, discrimination also hampers the iden-
tification and therefore the due assistance,
protection and reintegration of trafficking
victims in countries of destination, espe-
cially when migrants do not have a regular
status. We have to admit that discrimination
and exploitation of the most vulnerable and
the least protected often go hand in hand in
our societies. Truly, measures to eradicate
human trafficking will be more successful if
anti-discriminatory policies are placed high-
er up in the hierarchy of state priorities.”?’

Despite wide acknowledgement of these
equality-related features of human traffick-
ing, the UN Trafficking Protocol fails to ad-
dress these features in any meaningful way.
Whilst it does require the development of a
system of protection for “victims” of traffick-
ing,® and it obliges states to take a range of
actions in order to prevent trafficking,® the
focus of the UN Trafficking Protocol is entire-
ly on a criminal justice response to human
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trafficking.3® This is evidenced, not least, by
the fact that it is a protocol to the UN Conven-
tion against Transnational Organized Crime
rather than being associated with the cor-
pus of UN human rights treaties. Trafficking
is referred to throughout the UN Trafficking
Protocol as a “crime”, and the scope of the
protocol is limited in Article 4 to:

“[T]he prevention, investigation and
prosecution of the offences established in
accordance with article 5 of this Protocol,
where those offences are transnational in
nature and involve an organized criminal
group, as well as to the protection of victims
of such offences”.

The first substantive obligation identified in
the UN Trafficking Protocol is that of crimi-
nalisation, under Article 5, and the focus of
the provision relating to protection of vic-
tims relates to their involvement in legal
proceedings.®! Further, the obligation to re-
patriate victims, under Article 8, is stated to
be subject to due regard “for the status of any
legal proceedings related to the fact that the
person is a victim of trafficking”.>?

At no point does the UN Trafficking Protocol
refer to trafficking as a human rights viola-
tion. Buried in Article 9(4) of the UN Traf-
ficking Protocol, however, there is a sugges-
tion that trafficking may involve more than
activities masterminded by transnational or-
ganised crime syndicates. It requires states
parties to:

“[T]ake or strengthen measures, includ-
ing through bilateral or multilateral coop-
eration, to alleviate the factors that make
persons, especially women and children, vul-
nerable to trafficking, such as poverty, under-
development and lack of equal opportunity”.
Further, in Article 14(2), it states that:



“The measures set forth in this Proto-
col shall be interpreted and applied in a way
that is not discriminatory to persons on the
ground that they are victims of trafficking in
persons. The interpretation and application
of those measures shall be consistent with
internationally recognized principles of non-
discrimination.”

By focussing on lack of equal opportunity
and the non-discriminatory application of its
provisions, however, the UN Trafficking Pro-
tocol fails to acknowledge the perhaps more
concerning social inequalities and proactive
laws, policies and practices of discrimina-
tion which arguably play a role as one of the
causes of human trafficking before the need
to apply its provisions arises. It is the signifi-
cance of such factors, and other elements of
inequality and discrimination associated
with the issue of trafficking, which this arti-
cle seeks to shed increased light on, examin-
ing whether the eradication of these factors
should play a key role in anti-trafficking ef-
forts.

Specific Nature of Trafficking into Domes-
tic Servitude

This analysis focuses on the specific manifes-
tation of human trafficking within the domes-
tic work sector. Whilst it is recognised that all
forms of human trafficking - both the often
prioritised sex trafficking and the frequently
misunderstood labour trafficking - feature
characteristics of inequality and discrimina-
tion, trafficking into domestic servitude is of
particular interest given that it features the
intersectionality of several potential sources
of disadvantage, including gender, national-
ity, immigration status and economic status.
A recent report published by the Interna-
tional Labour Organization has commented
on the highly feminised nature of the domes-

tic work sector globally, with 83% of all do-
mestic workers being women.*? It also states
that for Asian women, domestic work is one
of the most important sources of employ-
ment beyond the borders of their countries
of origin, and refers to the “genderisation of
migration flows”, in accordance with which
men migrate to work in the construction
sector, whilst women migrate into domestic
work.2* In summary, it suggests that:

“An almost universal feature is that do-
mestic work is predominantly carried out by
women, many of whom are migrants or mem-
bers of historically disadvantaged groups.
The nature of their work, which by definition
is carried out in private homes, means that
they are less visible than other workers and
are vulnerable to abusive practices.”®

Further, the OSCE Concept Note summarises
the intersectionality of the experience of
those trafficked into domestic servitude as
follows:

“[A]ln intersectional approach to traf-
ficking for the purposes of domestic servi-
tude would thus examine the intersection
of a worker’s complex identity as female,
foreign national, migrant worker, poor and
of low social status; and how that particular
constellation of vulnerability may relate to a
broad spectrum of laws and policies (such as
employment, citizenship, and policies relat-
ing to gender-based violence).”*

Before turning to examine the specific char-
acteristics of trafficking into domestic ser-
vitude in Singapore, this section will first
elaborate further on what exactly this form
of trafficking looks like. The issue of traf-
ficking into domestic servitude has become
somewhat controversial, with political will
often pitched against the eradication of such
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violations of the rights of FDWs due to the
implications for voting employers. Irrespec-
tive of this, there is a growing consensus in-
ternationally on the existence of this particu-
lar form of trafficking.

The ILO Convention No. 189 concerning De-
cent Work for Domestic Workers (ILO Do-
mestic Workers Convention) acknowledges
the particular vulnerabilities of domestic
workers, noting in its Preamble that:

“[D]omestic work continues to be un-
dervalued and invisible and is mainly car-
ried out by women and girls, many of whom
are migrants or members of disadvantaged
communities and who are particularly vul-
nerable to discrimination in respect of con-
ditions of employment and of work, and to
other abuses of human rights”.?’

In addition to recognition of the vulnerability
of domestic workers to discrimination, there
has also been specific acknowledgement of
their vulnerability to trafficking into domes-
tic servitude. General Recommendation 19 of
CoEDAW states that “the recruitment of do-
mestic labour from developing countries to
work in developed countries” is a new form
of trafficking,*® and its General Recommenda-
tion 26 on Women Migrant Workers analyses
in some detail the specific forms of discrimi-
nation, often based on “gendered notions of
appropriate work for women” and result in
women migrant workers being employed in
the “informal sector” which includes domes-
tic work and which is often excluded from
labour law protections.*

International authorities - including the UN
Special Rapporteurs on Contemporary Slav-
ery and on Trafficking - have acknowledged
the existence of this form of trafficking,
whilst also recognising its unique charac-
teristics. In her 2010 report, the UN Special
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Rapporteur on contemporary forms of slav-
ery, including its causes and consequences -
Gulnara Shahinian - addressed “the manifes-
tations and causes of domestic servitude”.*’
She noted that:

“[T]he specificities of the sector make
domestic workers particularly vulnerable to
economic exploitation, abuse and, in extreme
cases, subjugation to domestic servitude and
domestic slavery”.

She proceeded to highlight the specific na-
ture of trafficking into domestic servitude
which “usually takes place under the cover
of activities that seem legal or enjoy wide-
spread social acceptance”* Unlike other
manifestations of human trafficking which
are commonly perpetrated by organised
transnational crime syndicates, trafficking
into domestic servitude is (as is confirmed
by the results of this study) carried out by
seemingly innocent members of society con-
ducting their day-to-day activities as an em-
ployment agent, or exercising their right to
employ somebody to assist with household
tasks as an employer. Such “perpetrators” of
trafficking will often not realise that they are
complicit in the trafficking process. Gulnara
Shahinian helpfully explained that:

“Agents recruiting domestic workers be-
come perpetrators of trafficking if they delib-
erately deceive their clients about the condi-
tions of work or engage in illegal practices
of control (such as the withholding of pass-
ports), while knowing that such practices will
result in the exploitation of their recruits.”*?

Similarly, FDWs themselves will willingly
engage in the process, despite potentially de-
ceptive and coercive behaviours on the part
of their agents and employers, given their
goal of earning money to remit to their fami-
lies back home.



The Polaris Project, the home of the National
Human Trafficking Resource Centre in the
United States, has emphasised the role of
employers stating that:

“[A] situation becomes trafficking when
the employer uses force, fraud and/or co-
ercion to maintain control over the worker
and to cause the worker to believe that he or
she has no other choice but to continue with
the work.”*3

Various human rights reports have sought to
describe trafficking into domestic servitude.
They generally focus on deception and co-
ercion as the “means” used to carry out the
trafficking “action”. When looking at the use
of deception, the role of recruitment agents
in deceiving migrants in relation to key as-
pects of their contract and the use of con-
tract substitution as a means of formalising
such deception have been emphasised.** In
describing the manifestation of trafficking
into domestic servitude in Lebanon, the UN
Special Rapporteur on Trafficking described
deception regarding employment condi-
tions at the time of recruitment and contract
substitution, often “concluded in a situation
characterised by deception and duress”.*®

The role of different forms of coercion has
also received significant coverage. Debt
bondage arising from the waiving of an up-
front fee by the recruitment agency which
then collects repayment through salary de-
ductions is a key example. The UN Special
Rapporteur on Contemporary Forms of Slav-
ery describes this as follows:
“Neo-bondage’ may also emerge in the
context of migration for domestic work. Mi-
grant domestic workers will often assume a
considerable debt towards the employer or
the agency organising her recruitment and
transport to cover the cost of the air ticket

and recruitment fees. The domestic worker
is then expected to work off this debt (...)
They cannot leave their position before they
have worked off their recruitment debt.
With salaries being often as low as US$100-
300 per month, this means that migrant
domestic workers become bonded for long
periods to a single employer, making them
easily exploitable.”*

The UN Special Rapporteur on Trafficking
refers to other coercive practices which keep
FDWs in a situation of exploitation, includ-
ing confiscation of passport, withholding of
salary, isolation and restriction of freedom of
movement, lack of access to means of com-
munication and physical and psychological
violence.”” According to Anti-Slavery Inter-
national, the exploitation faced by FDWs who
have been trafficked results from a combina-
tion of unacceptable working and living con-
ditions. It has described the relevant work-
ing conditions as:

(i) Wide-ranging yet non-defined duties,
resulting in the worker essentially being at
the employer’s disposal;

(i) Long working hours, with some women
being on duty 24 hours each day;

(iii) Inappropriate work management tech-
niques, including the use of verbal violence
and restriction on freedom of movement;
(iv) Non-payment, low payment or with-
holding of wages.

It has described the relevant living condi-
tions as follows:

(i) Accommodation which lacks both com-
fort and privacy;

(i) Inadequate food;

(iii) Limited or no access to health care; and
(iv) Restrictions on social life and cultural
habits, often resulting from restrictions on
movement which are intended, inter alia, to
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prevent the domestic worker from building
relationships which may cause problems (e.g.
pregnancy) for the employer to resolve.*®

One of the main obstacles to the develop-
ment of effective law and policy to prevent
and protect victims of trafficking into do-
mestic servitude is the on-going problem
of identification. In a report on the United
Arab Emirates, the UN Special Rapporteur
on Trafficking in Persons, especially Women
and Children, commented on the prevalence
of trafficking of women into domestic servi-
tude, noting that “the identification of vic-
tims, especially domestic workers trafficked
for labour exploitation still remains non-ex-
istent and problematic” and urging the UAE
government “to expand the definition of traf-
ficking, to explicitly include labour exploi-
tation, domestic servitude as well as other
forms of trafficking”.*® Similarly, in recogni-
tion that there have been “very few prosecu-
tions and convictions for trafficking in hu-
man beings for labour exploitation in most
OSCE participating States”, highlighting that:

“[T]he main legal challenge is rooted in
the difficulty for law enforcement and the
judiciary to differentiate between situations
where there is exploitation in violation of the
labour law (...) and situations where a per-
son has been trafficked for the purpose of
labour exploitation.”>°

There have, however, been some recently
reported cases in which cases of trafficking
for domestic servitude have been prosecuted
under anti-trafficking legislation, including
in Israel,* the United States®? and Malaysia.>?

Trafficking into domestic servitude has
therefore been acknowledged in the inter-
national forum as a form of trafficking which
presents unique challenges, due to both its
basis in fundamental problems of inequality
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and discrimination, but also in the difficulty
in applying the “standard” criminal justice
response as the primary means of combating
its existence.

3. Trafficking into Domestic Servitude in
Singapore

The domestic work sector in Singapore pro-
vides a helpful example upon which to base an
assessment of the potential role of an equal-
ity and discrimination focussed approach
to trafficking due to the multiplicity of dis-
advantage and vulnerability faced by those
working within it. Human trafficking in Sin-
gapore affects primarily non-Singaporeans
who have travelled to the city-state, whether
willingly or not, to seek employment, and
this study focusses solely on trafficking of
foreign domestic workers in domestic ser-
vitude, given that there are very few, if any,
Singaporean live-in domestic workers in Sin-
gapore. Further, all foreign domestic workers
in Singapore are female by virtue of the work
permit requirements.>* An assessment of the
legally-based inequality and discrimination
encountered by foreign domestic workers is
elaborated further in Sections 4 and 5 below,
but, by way of an introduction to the issue, it
is notable that unlike all other migrant work-
ers, foreign domestic workers are excluded
from Singapore’s Employment Act, protected
only by the less rigorous requirements of
the Employment of Foreign Manpower Act
and its secondary legislation, and subject to
other requirements - particularly in relation
to pregnancy - which enhance their vulner-
ability. The US Department of State has high-
lighted the particular vulnerability of domes-
tic workers to forced labour situations, due
to the long-standing lack of a mandatory day
off provided under Singaporean law,** and
the trafficking-like conditions in which many
foreign domestic workers live have been ref-
erenced in academic literature.*® The results



of the HOME FDW Study add further detail to
the picture of trafficking into domestic servi-
tude painted by the US TIP Report.

Between March and July 2012, 151 FDW resi-
dents of the HOME shelter (from the Philip-
pines (84.1%), Indonesia (10.6%), Myanmar
(4.6%) and India (0.7%)) were interviewed
in order to determine the extent to which
the ILO Operational Indicators of Trafficking
in Human Beings (the ILO Indicators)®” were
present in each case.’® An overview of the re-
sults demonstrates that for 149 of the women
interviewed, all three elements of the defini-
tion of human trafficking - action, means and
purpose - were present. 149 of the 151 wom-
en were held in situations of exploitation, with
150 women subjected to coercive practices to
keep them in such situations. 54 women were
deceived during the recruitment process and
the vulnerability of 54 women was abused by
their recruiters in order to lure them into situ-
ations of exploitation.

3.1 Recruitment

The recruitment of FDWs to travel for em-
ployment in Singapore was the key “action”
which took place in relation to all of the wom-
en interviewed. For the majority, the recruit-
ment was accompanied by transportation
from their country of origin to Singapore. Al-
most all of the women (97.4%) engaged the
services of employment agents during the
recruitment process. The analysis of the in-
terviews demonstrated prevalent patterns of
deception and abuse of vulnerability during
the recruitment phase.

Deception

According to the ILO Indicators calculation,
54 (35.8%) of the women interviewed dem-
onstrated sufficient indicators to test posi-
tively for deception during the recruitment

process. These women were deceived re-
garding key aspects of their prospective em-
ployment and thereby tricked into entering
into an arrangement which would ultimately
result in their exploitation. The forms of de-
ception experienced related to:

(i) Nature of the job, location or employer
(34.4%);

(i) Conditions of work, including working
hours and number of rest days (31.8%);

(iii) Content of work contract (51.7%);
(iv) Housing and living conditions (1.3%); and
(v) Wages and earnings (40.4%).

The main method by which such deception
was carried out was through contract sub-
stitution. 61.6% of the women interviewed
signed a contract in their country of origin
which was subsequently substituted with a
replacement contract upon arrival in Singa-
pore. Of those substituted contracts, 91.4%
were on less favourable terms.

Abuse of Vulnerability

According to the ILO Indicators calculation,
54 (35.8%) of the women interviewed were
subject to abuse of vulnerability during the
recruitment process. In several cases, such
abuse played a role in allowing the decep-
tion described above to take place. This is
particularly the case where the lack of edu-
cation of the women, and particularly the
lack of understanding of the contracts which
they read due to language and/or the com-
plexity of the terms, prevented them from
understanding what they were signing up to,
or where a lack of information provided by
the agent or recruiter prevented them from
realising that they were being deceived. The
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vulnerability of recruits arising from finan-
cial difficulty and family problems also im-
pacted on the recruitment process, and their
willingness to accept employment arrange-
ments with limited understanding of the
terms and conditions.

The interview analysis showed that the fol-
lowing vulnerabilities of the interviewees
were abused during the recruitment process:

i) Lack of education, preventing under-
standing of the language and/or complexity
of the employment contract (11.9%);

ii) Lack of information, preventing the
woman from being fully aware of the situa-
tion she is entering into (88.7%) (examples
include being prevented from reading the
employment contract prior to signing it and
not being given any terms or conditions of
employment prior to travel to Singapore);

iii) Financial vulnerability, in which the
women faced particular financial difficulties,
including being the sole breadwinner for the
family, being heavily indebted prior to re-
cruitment and being encumbered with high
medical fees for family members, which ren-
dered them vulnerable to abuse on recruit-
ment (66.2%); and

iv) Difficult family situation, including fam-
ily dependence on their earnings, abusive
family set-ups and family ill-health (39%).

The connection between the “abuse of vul-
nerability” element of the trafficking defi-
nition, as found in the cases of the women
interviewed, and the underlying factor of
systemic inequality between developing and
developed countries acting both as a “push”
and a “pull” factor in the process of female
migration for employment, in the cases of
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domestic workers travelling from their coun-
try to Singapore, may result in trafficking.

Coercion

In a total of 62 cases (41.1%), coercion was
present in one or more ways during the re-
cruitment phase. These 62 women were (i)
placed in agency accommodation, in which
control over their lives was essentially surren-
dered to the agents responsible for their re-
cruitment (14 women, 22.6%); (ii) subjected
to undue pressure at the time of entering into
the contractual arrangements which would
govern their employment in Singapore (35
women, 56.5%); or (iii) forced to relinquish
possession of their identity documents to
their employment agent prior to deployment
(33 women, 53.2%). Each of these actions
diminishes the control which the FDW has
over her situation and the ability to make free
choices at each stage of the process.

The presence of inequality is again notable
in the patterns of coercive recruitment found
in the cases of the FDWs interviewed, this
time in the relationship between the FDW
and her recruiter and/or employment agent.
The imbalance of power in this relationship,
founded ultimately on the fact that the latter
has exactly what the former needs in order
to fulfil her aims - i.e. the ability to arrange
ajob for her.

3.2 Employment

It is upon arrival into Singapore and com-
mencement of employment at the homes of
their employers that coercive practices are
commonly used in order to keep FDWs in an
exploitative situation of forced labour or ser-
vitude. The nature of the exploitation which
149 (98.7%) of the women interviewed ex-
perienced was varied, yet for many, touched



upon all aspects of their lives including both
their working and living conditions. The ILO
Convention on Forced or Compulsory Labour
defines “forced labour” as “all work or service
which is exacted from any person under the
menace of any penalty and for which the said
person has not offered himself voluntarily”.
The UNODC Model Law against Trafficking in
Persons defines “servitude” as follows: “Ser-
vitude’ shall mean the labour conditions or
the obligations to work or to render services
from which the person in question cannot
escape and which he or she cannot change”.
It is the element of coercion and the result-
ing lack of choice which turns a situation in
which an individual is exploited through vio-
lation of their labour rights into one of forced
labour or domestic servitude, and therefore
these sets of indicators are here examined
alongside each other.

Exploitation

As stated above, 149 of the women inter-
viewed had been subjected to varying forms
of exploitation during their employment in
Singapore. The different forms of exploita-
tion are as follows:

i) Excessive working days (96.7%);%
ii) Excessive working hours (96%);°

iii) Very bad working conditions, including
being forced to give massages to employer
and/or his family and being forced to work
illegally in multiple locations (36.4%);

iv) Bad living conditions, including being
given insufficient or inadequate food, or
being forced to accept inappropriate sleep-
ing arrangements (due to lack of private
space or being forced to share with adults
and/or children) (47%);

v) Hazardous work, including being forced
to clean the outside of windows on high sto-
reys without any safety precautions being
taken (20.5%);%

vi) Low or no salary - Given that there is no
minimum wage in Singapore, the measure for
this indicator was taken to be the minimum
wage set out in the Philippines standard form
contract for its overseas domestic workers
of US$400 per month, of which 98.7% of the
women interviewed earned below;

vii) No respect of contract signed (59.6%).
Coercion

According to the ILO Indicators calculation,
150 women were subjected to coercion as
a means of keeping them in the situation of
exploitation they found themselves in upon
deployment in Singapore. Such coercive
practices are implemented by employment
agents and/or employers, primarily to en-
sure in the first instances that the repayment
of the recruitment debt, through salary de-
ductions, is made in full. In Singapore, mar-
ket practice dictates that it is the FDW her-
self who bears the cost of her deployment,
including not only the transportation and
administration costs involved in bringing
her from her country of origin to Singapore,
but also the fees of the employment agents
(both in the country of origin and in Singa-
pore) who assist in making all the necessary
arrangements. Given that many potential
FDWs are not in a position to pay such costs
upfront, the process is “facilitated” through
a practice of salary deductions, whereby the
FDW receives no salary for a certain num-
ber of months whilst her recruitment debt
is repaid. Of the 151 women interviewed,
96.7% reported incurring debt through their
recruitment process which resulted in them
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being placed in a situation of debt bondage
during their deployment in Singapore. The
average number of months of debt incurred
by these women was 6.9 months of salary,
with the largest number incurring seven
months of debt.

The imposition of such debt obligations upon
FDWs is itself a means of coercion, as they are
led to believe that they are not able to leave
their employment prior to complete repay-
ment of the debt, but it also results in further
coercive behaviours being used by agents
and employers in order to ensure that the
FDW meets those obligations. The patterns of
coercive behaviour identified through the in-
terviews did not all involve the use of physical
force in order to “force” women to work, but
rather the use of more subtle means of influ-
ence in order to create in her the belief that
she has no choice but to continue to work
despite the exploitative conditions, if only to
ensure that she earns money at some point in
the future and avoids any negative repercus-
sions for her and her family.

Such patterns include:

i) Physical violence, including sexual abuse:
23.8%;

ii) Verbal abuse: 75.5%;

iii) Confiscation of identity documents, in-
cluding passport and work permit: 96%j;

iv) Isolation, confinement and surveillance,
including restrictions on communication with
others by phone or in person, restrictions on
freedom of movement and being subject to
CCTV surveillance at all times: 62.3%;

v) Use of threats, including threatening to
report to the police, repatriate and blacklist
to prevent future employment: 23.1%; and
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vi) Withholding money: 33.1%.

An assessment of the key indicators of traf-
ficking into domestic servitude identified
through the HOME FDW Study highlights
some of the challenges in adopting a solely
criminal justice response to this form of traf-
ficking. Some of the indicators are clearly
criminal acts in and of themselves, such as
physical and sexual violence®? and wrongful
confinement.®® Others - such as illegal de-
ployment, withholding salary and hazardous
work - are violations of the Work Passes Reg-
ulations 2012 which govern the employment
conditions of FDWs.%* So long as individual
indicators can be characterised as violations
of law in their own right, they tend to be
treated as such and the bigger “trafficking”
picture is missed. A further problem is that
many of the actions referred to would not
necessarily be viewed as criminal in nature
and as such are very easily missed as indica-
tors of trafficking. Further, many of the indi-
cators - including excessive working hours
and working days, contract substitution and
confiscation of handphones - are not prohib-
ited by law, and as such are viewed as lawful
and acceptable means by which employment
agents and employers can manage their rela-
tionship with FDWs.

4. The Response of the Singapore Government

In addition to recognising the vulnerability
of FDWs in Singapore to forced labour in its
2012 report, the US Department of State also
pointed out the inadequacy of the response
of the government to such forms of traffick-
ing. It states that during the relevant period,
there were four convictions of sex trafficking
offenders, but no prosecutions or convic-
tions of labour trafficking offenders.®> The
inadequacy of the government’s response
was also reflected in the results of the HOME
FDW Study.



Based on the information collected from the
women interviewed as part of the HOME
FDW Study, the actions being taken by the
Singapore government to combat this form
of trafficking are not encouraging. The ma-
jority of the women (62.9%) sought assis-
tance from HOME, a non-governmental or-
ganisation, rather than utilising the avenues
of assistance provided by the Ministry of
Manpower (MOM). Several women referred
to being afraid of approaching the authori-
ties, whilst others said that they were unable
to make contact through the helpline due to
having had the relevant information confis-
cated by their employers and/or an inabil-
ity to make phone calls due to confiscation
of their handphones. Of the seven women
who did approach MOM for assistance, ei-
ther via the helpline or in person, three re-
ported being unable to speak to anyone via
the helpline as there was no answer and
another three women were advised by the
MOM officer they spoke to on the phone to
discuss their “problem” with their employer.
The “problems” in question included illegal
deployment, passport confiscation and be-
ing locked in the house. Eight women sought
the assistance of the police. Four of these
had positive experiences in which their com-
plaints were taken seriously and they were
referred to the HOME shelter for accom-
modation. Three women, however, were re-
turned to their agency and one to their em-
ployer against their wishes.

Analysis was also conducted of the role
played by the authorities in assisting with
case resolution and whether any action was
taken based on the presence of trafficking
indicators in the cases of the individuals in
question. In the introduction to its own list
of human trafficking indicators, the UN Of-
fice on Drugs and Crime states that whilst
the presence or absence of any of its indi-
cators will not prove or disprove that traf-

ficking has taken place, their presence will
indicate the need for further investigations
to be carried out.®® Of the 151 women inter-
viewed, 77 (51%) had their cases referred
to the authorities. 59 of them (76.6%) were
referred to MOM, 11 (14.3%) were referred
to the police and seven were referred to both
MOM and the police. None of these women
were flagged by the government officials
who reviewed their cases as potential
trafficked persons. It is notable, however,
that the experience of HOME caseworkers
demonstrates that the outcomes of MOM
and police investigations are, in many cas-
es, not reported to the FDW herself, other
than if the outcome affects her directly such
as the payment of salary which is owed to
her. This lack of transparency prevents the
FDW from knowing whether any punish-
ment has been meted out to the employer
and prevents civil society organisations like
HOME from monitoring the response of the
authorities to the cases of trafficked and po-
tentially trafficked persons.

The results of the HOME FDW Study there-
fore strongly suggest that the accessibility of
direct forms of government assistance ap-
pears to be lacking for victims and potential
victims of trafficking (which is also, according
to CEDAW, a form of discrimination). This is a
notable failure to comply with international
equality standards, which, as confirmed in
the Declaration of Principles on Equality,
require that “[p]ersons who have been sub-
jected to discrimination have a right to seek
legal redress and an effective remedy”.®’

This is not, however, for lack of efforts being
made by the state to address the issue of traf-
ficking in Singapore. With the launch of its
NPA in March 2012, the Taskforce committed
itself to a three-year plan based on the UN
Trafficking Protocol’s criminal justice model.
The lack of subsequent progress in relation
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to the protection of FDWs from trafficking is
due, in part, to the lack of any notable action
having been taken by the Taskforce in com-
pliance with the NPA. It is also, however, in-
dicative of the inherent inadequacy of a focus
solely on criminal justice responses to ad-
dressing trafficking into domestic servitude.

The main inadequacies of the UN Trafficking
Protocol’s criminal justice response to traf-
ficking are summarised as follows. Firstly,
whilst setting out a system which includes
the different elements of prosecution, pro-
tection and prevention, the UN Trafficking
Protocol does not actually require that a
comprehensive system must be put in place
through the enactment of specific anti-traf-
ficking legislation (as can be found in other
ASEAN jurisdictions, including Malaysia and
the Philippines). Such legislation is arguably
a key way to ensure that labour trafficking
does not get ignored by legislatures in favour
of a focus on sex trafficking which is argu-
ably easier to define, identify and prosecute.
In the NPA, the Taskforce does not commit
to enacting a single all-encompassing piece
of legislation, but rather suggests that it will
“define sex and labour trafficking offences, as
well as related offences within existing legis-
lation”,%® and proposes to “review all legisla-
tion related to TIP to ensure that the desired
legislative framework facilitate the achieve-
ment of key TIP objectives”, and “to ensure
that Singapore’s legislation adequately ad-
dresses the complexity of TIP crimes and that
penalties are commensurate with crimes”.
% Such proposals are far from the preferred
“comprehensive anti-trafficking legislation”
approach which is favoured.

Secondly, as stated above, the UN Trafficking
Protocol provides a definition of trafficking
which is, in relation to some of its key terms,
opaque and not user-friendly. This is par-
ticularly notable when dealing with cases of
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trafficking into domestic servitude in which
some of the less clear terms - such as “decep-
tion”, “coercion” and “abuse of vulnerability”
- are all-important. Whilst sets of indicators,
such as the ILO Operational Indicators used
in the analysis undertaken as part of the
HOME FDW Study, provide valuable assis-
tance in understanding how the UN Traffick-
ing Protocol definition becomes operation-
alised, the decision remains with individual
states as to what indicators they will adopt
to assist in identification. A notable differ-
ence can be seen, for example, between the
ILO Operational Indicators and the indica-
tors adopted by the US Government which
are far narrower in scope and, as such, may
not capture all cases that would be caught by
the ILO Operational Indicators.”’ As stated
above, one of the key challenges in relation
to combating trafficking of domestic workers
into domestic servitude is the challenge of
identification. The lack of guidance provided
within the UN Trafficking Protocol is another
weakness of this regime which requires sup-
plementation. In a recent speech to the con-
ference held by the OSCE Alliance against
Trafficking in Persons, the OSCE Special Rep-
resentative and Co-ordinator for Combating
Trafficking in Human Beings, Maria Grazia
Giammarinaro, described such failure to
identify all forms of trafficking as a further
example of discrimination:

“We are confronted every day with the
fact that, in practice, many cases in which
there are clear indications of trafficking
- confiscated documents, excessive work-
ing hours, no salary and even injuries as a
consequence of physical punishment - even
these cases very often are not classified as
trafficking cases but treated as less seri-
ous crimes. One of the reasons behind this
shocking situation is that very often the com-
petent authorities fail to grasp the gravity of
the exploitation involved. Well, when we dig



and try to better understand and analyse the
reasons for this “blindness”, we find, among
other factors, discrimination. We discover,
for example, how influential the cultural con-
struction of the migrant as the “other”, and
of “otherness” as “inferiority” is, although
it mostly works in a subtle and hidden way.
The same constructions are reflected in any
form of discrimination and racism. The same
constructions were once used to validate and
justify historical slavery.”’*

Thirdly, and perhaps most importantly, the
criminal justice response to human traffick-
ing is problematic due to the fact that it ad-
dresses the problem of trafficking in isola-
tion, without acknowledging the frequently
systemic factors that lie behind it, and out-
with the criminal responsibility of transna-
tional organised syndicates. It treats the traf-
ficking process as a singular crime, rather
than identifying the multifarious elements
which contribute to a finding of trafficking,
each of which should also be addressed.
Jonathan Todres has recently described the
fundamental problem in the framing of the
UN Trafficking Protocol approach as follows:

“A central failing in international law’s
response to human trafficking has occurred
at the design stage. The Trafficking Protocol
grew out of a criminal law framework rooted
primarily in concern for combating trans-
national organised crime syndicates rather
than an independent assessment of what
is needed to prevent human trafficking. As
a result, the international community not
only developed a narrow response focused
primarily on criminal law measures, but its
anchoring of anti-trafficking law in criminal
law concepts subsequently served to mar-
ginalize other vital perspectives. This failure
to draw upon a broad range of perspectives
to address the root causes of human traf-
ficking underlies many of the shortcomings

in the international community’s response
to the issue. It also likely means that even if
compliance with international human traf-
ficking law continues to improve, human
trafficking is unlikely to decline significantly.
As a result, we need to rethink our approach
to the problem and redesign international
law’s response.””?

Todres proceeds to explain how the “an-
choring” phenomenon - through which “an
initial step (such as a first offer in negotia-
tions), whatever it may be, significantly influ-
ences and shapes the subsequent course of
action and final outcomes (for example, the
remainder of the negotiation and settlement
amount agreed to by the parties)”’® - can
be used to explain how the “initial framing
of human trafficking as a criminal law issue
has limited the range of options considered
when seeking to develop anti-trafficking
laws and programs”.’*

It is here that we return to trafficking as a
form of discrimination, against which states
such as Singapore are obliged to take “all
appropriate measures” (not only criminali-
sation) in order to achieve its eradication.
States should, but too often do not, combine
the criminal justice response with a broader
legislative and policy review which identi-
fies areas of discrimination and deficiency
which enable the crime to flourish. The final
section of this article endeavours to provide
an initial road map for Singapore as to what
such a broader legislative and policy review
might address.

5. A Broader Approach

The above assessment of the weaknesses
of the criminal justice approach to ad-
dressing trafficking into domestic servi-
tude demonstrates the need for the Singa-
pore government to take additional steps
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to address the issue of trafficking into do-
mestic servitude. In compliance with its
general obligation under CEDAW to “pur-
sue by all appropriate means” a policy of
eliminating discrimination against women,
and its specific obligation under Article 6
to “suppress all forms of traffic in women”,
Singapore should review all laws which im-
pact on the recruitment, employment and
immigration status of domestic workers in
order to eradicate any provisions or poli-
cies which make them vulnerable to the
crime of trafficking, or the individual ele-
ments (or indicators) which contribute to
the crime. Further, in his opening speech to
the conference of the OSCE Alliance against
Trafficking in Persons in October 2012,
Janez Lenarcic, Director of the OSCE Office
for Democratic Institutions and Human
Rights (ODIHR) advised as follows:

“Being aware of the alarming impact
of discrimination on the prevalence of traf-
ficking of women, men and children, we are
convinced of the need to combat all forms
of discrimination based on race, ethnicity,
gender, disability, social and other status
as part of an effective response to human
trafficking. The vulnerability of potential
victims of trafficking is further aggravated
when participating States fail to provide
for basic social and economic rights to all -
without discrimination.””®

Principle 11 of The Declaration of Princi-
ples on Equality requires states, inter alia,
to “[t]ake all appropriate measures, includ-
ing legislation, to modify or abolish exist-
ing laws, regulations, customs and prac-
tices that conflict or are incompatible with
the right to equality”.’® This section sets
out some of the key steps which Singapore
could take in fulfilment of this requirement
in relation to FDWs.
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5.1 Improve Protection of the Right to
Equality and Non-Discrimination for Non-
Citizens

Whilst Part IV (Fundamental Liberties) of the
Singapore Constitution protects the rights to
equality and non-discrimination, such pro-
tection is notably limited, particularly for
non-citizens. Article 12(1) sets out the right
to equality before the law and equal protec-
tion of the law for all persons, whilst Article
12(2) prohibits discrimination against only
citizens, on a very limited list of prohibited
grounds (i.e. religion, race, descent or place
of birth).”” Whilst foreign domestic workers
are excluded from the constitutional protec-
tion from discrimination due to their nation-
ality, and whilst certain features of their vul-
nerability - e.g. gender - are not recognised
as a prohibited ground of discrimination, it is
arguable that efforts to combat human traf-
ficking - a particularly heinous form of dis-
crimination - will be ineffective. Further, as
commented upon by the COEDAW in its latest
Concluding Observations on Singapore,’® Sin-
gapore has yet to domesticate its obligations
under CEDAW into national legislation. The
enactment of comprehensive anti-discrimi-
nation legislation which provides protection
for all persons within Singapore across a
broad range of prohibited grounds, including
sex, nationality and economic status, will al-
most certainly improve the situation for for-
eign domestic workers and reduce the risk of
them becoming subject to human trafficking.
It is notable that anti-discrimination legisla-
tion in the US - and particularly the Title VII
of the Civil Rights Act of 1964, which prohib-
its discrimination in employment on the ba-
sis of race, colour, religion, sex, or national or-
igin, has been used by the Equal Employment
Opportunity Commission to significant effect
in trafficking cases.”” The case setting the
precedent was Chellen and EEOC v John Pickle



Company, Inc.®® in which 52 unskilled Indian
labourers received $1.3 million in damages
having been employed on terms and condi-
tions far worse than those upon which their
US-born colleagues were employed. They
earned minimal amounts in salary and were
forced to live in appalling conditions. David
Lopez, General Counsel of the U.S. Equal Em-
ployment Opportunity Commission (EEOC),
described this decision as “a key victory for
the EEOC in the fight against human traf-
ficking, forced labour, and employment dis-
crimination” which will “serve as precedent
for bringing a civil case with civil remedies
against employers involved with the traffick-
ing of people”®!

5.2 Review and Amend Unequal and Dis-
criminatory Labour Laws

A review of the labour law protections which
Singapore provides to FDWs is urgently re-
quired. Singapore labour laws do not ade-
quately protect the rights of FDWs. There are
significant gaps in the labour laws affecting
all workers in Singapore which impact on
the lives of FDWs, such as the absence of a
minimum wage in all categories of employ-
ment. That said, there are protections which
are guaranteed to other workers which are
denied to domestic workers. All domestic
workers, whether migrants or otherwise,
are excluded from the Employment Act (Cap
91), along with seamen and certain persons
in managerial and executive positions.?? As a
result, FDWs are not able to benefit from a
range of protections including those relating
to contract termination, salary payment (in-
cluding overtime), rest days, working hours,
annual leave, sick leave and maternity cover.

The employment rights of FDWs in Singapore
are governed instead by the Employment of
Foreign Manpower Act (EFMA)® and, more

specifically, the Work Passes Regulations.®*
EFMA establishes the Work Pass regime ac-
cording to which the employment of foreign
employees is governed. Far from being legis-
lation which grants protection of the labour
rights of foreign employees, EFMA sets out
the rules according to which employment
is permitted, the offences associated with
breach of such rules and the powers of ar-
rest and enforcement held by the authorities.
The Work Passes Regulations - enforced by
MOM - provide more concrete protections to
FDWs as follows:

i) prohibition of illegal deployment;

ii) no retention of Work Permit and visit
pass by employer;

iii) acceptable living conditions, including
adequate food, medical treatment and ac-
ceptable accommodation;

iv) salary payments (method, rather than
amount);

v) prohibition of ill-treatment;

vi) working conditions, including safe
working environment, “adequate” daily rest,
rest days in accordance with contract;

vii) repatriation to international port of en-
try affording reasonable access to the em-
ployee’s hometown, and reasonable notice of
such repatriation; and

viii) prohibition of causing employee to be
engaged in illegal, immoral or undesirable
conduct or activity.

There are a number of notable exclusions
from the list of protections, including a mini-
mum wage and a maximum number of daily
working hours. Further, there are no guaran-
tees of freedom of association and collective
bargaining for FDWs - in fact such freedom
is specifically denied under other legislation
- and there are no protections of the right of
workers to live in accommodation of their
choosing and to have freedom of movement.
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There are no social security protections for
FDWs who become pregnant; instead they
are repatriated given they are not entitled to
be Work Permit holders whilst pregnant.®
Similarly, FDWs who are “certified medically
unfit” will have their Work Permit revoked.®
The ILO Domestic Workers Convention sets
out the blueprint for protections which all
FDWs should enjoy, and it is when compared
against this blueprint that the inadequacies
of the current Work Passes Regulations be-
come apparent.

Vague language throughout the Work Passes
Regulations serves to reduce the impact of
the protections, such as the use of “adequate”
in relation to food and daily rest, “acceptable”
in relation to accommodation, and “reason-
able” in relation to access to the employee’s
hometown and the notice of repatriation.
Whilst the MOM website provides additional
guidelines for employers which do expand
on these to a certain extent® - such as sug-
gesting that “where possible”, FDWs should
be given a separate room of their own - they
remain very “soft” provisions, and when it
comes to enforcement of such protections,
the impact of these vague terms is notable.

The experience of HOME’s caseworkers is
that certain provisions of the Work Passes
Regulations are not well-enforced. For exam-
ple, the provisions preventing illegal deploy-
ment are essentially waived where such de-
ployment is to the homes of family members,
such as the employer’s parents or siblings.
The fact of such illegal deployment will have
equal impact on the experience of the FDW,
irrespective of the relationship between
the employer and the person to whom the
FDW is illegally deployed and therefore such
“bending of the rules” is problematic. A simi-
lar lack of enforcement is seen in relation to
the confiscation of passports and work per-
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mits which is the “norm”, but for which pun-
ishment is not often imposed.

In March 2012, Singapore’s Ministry of Man-
power announced the introduction of a man-
datory weekly rest day for FDWs; a standard
labour right which had previously been de-
nied to them. Whilst this was initially viewed
by civil society and the domestic worker
community as a very positive step forward
towards improved labour law protections for
FDWs, a closer analysis of the policy detail
demonstrates that it may have little impact
on the lives of Singapore’s FDWs and also
further entrenches the discrimination they
regularly suffer. Despite being announced
in March, the policy did not come into effect
until 1 January 2013 and even then only for
new contracts. FDW contracts usually have
a duration of two years, which means that
some FDWs will actually have to wait until 1
January 2015 before this new protection will
apply to them. Further, there is no specifica-
tion as to the number of hours which com-
prise a weekly rest day. The ILO Domestic
Workers Convention states that a rest day
should be 24 consecutive hours, but few
FDWs in Singapore enjoy such a luxury, with
strict curfews frequently imposed on any off
day. Finally, the policy provides that FDWs
may be compensated in lieu of a weekly rest
day provided she mutually agrees with her
employer to this option. The compensation
is, however, to be calculated as the equiva-
lent of one day of salary and is, as such, not
equal to the compensation which all other
workers (including migrant workers who are
not domestic workers) receive for overtime
under the Employment Act. In addition, the
suggestion that an FDW will be in a position
to meaningfully negotiate with her employer
regarding whether or not she actually takes
her mandatory weekly rest day fails to ac-
knowledge the unequal bargaining power



that exists as a result of the debt bondage
which many FDWs find themselves in upon
arrival in Singapore.®®

The situation in which foreign domestic
workers in Singapore, as in many other juris-
dictions across the globe, find themselves has
recently been referred to by Virginia Mantou-
valou as “legislative precariousness”?® due
to their explicit exclusion from the Employ-
ment Act and the far lower level of protection
which is provided to them under the Em-
ployment of Foreign Manpower Act. She has
pointed to the landmark Advisory Opinion of
the Inter-American Court of Human Rights
on “Juridical Condition and Rights of the Un-
documented Migrants”®® as having relevance
to the situation of foreign domestic workers
who, whilst not necessarily undocumented,
may benefit from the reasoning provided in
the Opinion. As Mantouvalou explains:

“The IACtHR ruled that the exclusion of
undocumented migrants from labour rights
breached international principles of equal-
ity before the law and non-discrimination,
which it recognised as norms of jus cogens.
The Court emphasised that it would not be
lawful to deny labour rights once someone is
already employed.”!

5.3 Enhance Regulation and Monitoring
of Employment Agencies

Principle 11(g) of the Declaration of Princi-
ples on Equality requires that states must

“[t]ake all appropriate measures to
eliminate all forms of discrimination by any
person, or any public or private sector or-
ganisation”?? As key players in the process
which results in the trafficking of foreign
domestic workers into domestic servitude,
it is submitted that Singapore must take in-

creased action to regulate and monitor the
activities of employment agencies. The re-
cruitment of FDWs by recruitment agents
in both the source country and in Singapore
is inadequately monitored by Singapore’s
existing legislation - the Employment Agen-
cies Act (the EAA). Given that Singapore’s
agencies work in partnership with agencies
in source countries, it is not sufficient for
the EAA only to govern the actions of agen-
cies based in Singapore. The governments of
source countries - such as the Philippines
- monitor the actions of Singapore-based
agencies as part of their prevention mecha-
nisms and Singapore should therefore do
the same. Further, the terms of the EAA are
inadequate to prevent the errant behaviours
of Singapore-based agents - including de-
ception, coercion, and abuse of vulnerability
- which lead (and arguably traffic) individu-
als into labour exploitation.

Whilst all Singapore-based employment
agencies and their key personnel must be li-
censed under the provisions of the EAA, such
licences are usually granted for three-year
periods®® and there is no system for interim
monitoring. Whilst employment agency in-
spectors do have the authority to carry outin-
spections pursuant to Section 18 of the EAA,
there is no system for proactive and regular
monitoring of agencies and therefore no real
deterrent during the period of the licence for
agencies to avoid suspect behaviour.

Following a seemingly positive set of amend-
ments passed in early 2011, the EAA now im-
poses a limit for the fees which employment
agents may charge to applicants,® which
was further prescribed in the Employment
Agencies Rules 2011 as one month salary
per year of the contract,’® such limit is sub-
ject to notable exclusions including “any fee
charged or received by a licensee in respect

51

The Equal Rights Review, Vol. Ten (2013)



52

of costs incurred by or on behalf of an appli-
cant for employment outside Singapore”.®®
This therefore allows employment agents to
add on top of the two-month permitted fee
any pre-deployment costs, such as transpor-
tation, training, medicals etc. with the result
that the “cost” incurred by FDWs becomes far
higher than the limits imposed by the EAA.

The EAA is silent on the issue of employment
contracts and the administration of such
contracts - including the issue of contract
substitution. The deployment process does
require the issue of an In-Principle Approv-
al letter to the employee prior to departure
from the country of origin which sets out the
key terms of the contract, but this may not be
understood by the employee and also does
not refer to all relevant terms - particularly
salary deductions.

Finally, the EAA provides no “code of con-
duct” which governs the standard of ser-
vice which agents must provide to the
FDWs who are as much their clients as the
employers to whom they are deployed. In
fact, one might argue that given that it is the
FDW who pays the agent’s fee, they should
expect a better service than the employer!
There is therefore nothing which governs
the timing or nature of responses of agents
to problems encountered by employees
during deployment, nor the requirements
of responding promptly to the wishes of
the employee, e.g. when she wishes to ter-
minate her employment and return home.
Likewise, there is no responsibility im-
posed on licensed employment agents to
investigate and/or report to the authorities
behaviours by employers which are contra-
ry to the Work Passes Regulations.

The inadequate regulation by the Singa-
pore government of private employment
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agencies in Singapore, and indeed their
counterparts in source countries, renders
FDWs vulnerable to deception, coercion
and exploitation from the moment they are
recruited at the very outset of their migra-
tion experience.

5.4 Abolish Laws which Create a Fertile
Ground for Discriminatory Practices

In addition to the provisions of the EAA,
EFMA and the Work Passes Regulations
which, whether implemented effectively or
not, represent an attempt to protect the la-
bour rights of migrant workers, there are a
number of legislative and policy provisions
which create a fertile ground in which traf-
ficking indicators flourish. These relate to (i)
the financial burdens imposed upon employ-
ers of FDWs and (ii) the dependence of the
legal immigration status of the FDW upon
their employer.

In addition to the salary which employers
pay to their FDWs, they are also saddled
with two further financial burdens in rela-
tion to the employer of said FDW. Firstly,
employers are required to post a security
bond of $5000 with the government which
guarantees the upkeep and maintenance,
provision of acceptable accommodation
and the repatriation of the FDW upon ter-
mination of employment and cancellation of
the work permit.®” The potential cost of vio-
lating the terms of the security bond is used
by employers as justification for refusal to
grant rest days to their FDW, for imposing
restrictions on their movement and for con-
fiscating documents. The lack of rest days
and confinement to the home are both in-
dicators of trafficking and therefore it could
be argued that there is a direct link between
the requirement of the security bond and
such coercive behaviours.



In addition to posting a security bond, em-
ployers must pay a monthly levy of up to
$265 to the government throughout the pe-
riod of employment of a FDW.® As a percent-
age of the average monthly salary paid to
the FDWs interviewed as part of this study
- $409.73 - this levy is a significant addition-
al cost for the employer. It is likely that the
imposition of this levy requirement serves
to suppress the salary levels of FDWs, espe-
cially for employers who are not themselves
high-earners.

5.5 Eradicate Sponsorship System which
Restricts Access to Justice

The final way in which Singapore’s policies
relating to FDWs serve to encourage, albeit
unintentionally, patterns which violate the
rights of such workers and promote indica-
tors of trafficking is through the tying of the
immigration status of the FDW to their the
will of the employer. The immigration status
of each foreign migrant worker in Singapore
is wholly tied to the employment relationship
with the employer. In all cases other than
where an FDW is transferring from one em-
ployer to another within Singapore, the FDW
will enter Singapore on an entry visa con-
tained within an In-Principle Approval letter
which sets out the name and address of their
employer. This letter will then be replaced
with the Work Permit which also specifies
the same details. It is the Work Permit which
grants the employee the right to stay in Sin-
gapore. When an employer terminates the
employment contract of the FDW, they must
cancel the Work Permit and visit pass within
seven days. The FDW must then be repatri-
ated within a further seven days unless she
enters an employment contract with a new
employer within that period.”® In situations
where the provisions of the Work Passes
Regulations and/or the Penal Code have been

violated and are under investigation by either
MOM or the police, the FDW will be granted a
Special Pass to enable her to remain in Singa-
pore whilst the issue is resolved.

Neither the knowledge nor consent of the
FDW is required in order for the Work Per-
mit to be cancelled, which means that she
may become an unlawful over-stayer with-
out realising, the penalty for which is im-
prisonment and deportation. Further, it is
solely the prerogative of the employer as to
whether he/she will permit the employee
to transfer to another employer at the end
of the contract or whether to comply with
the obligation to repatriate under the Work
Passes Regulations. The impact of this is
to add weight to the coercive threats of
employers regarding repatriation prior to
completion of loan repayment and the fear
of FDWs of reporting cases of exploitation.
Further, the requirement of prompt repa-
triation upon cancellation of Work Permit
negatively impacts on the ability of the po-
tentially trafficked FDW to seek legal assis-
tance and obtain redress.

This overview of some of the key inadequa-
cies of Singapore’s legislative framework
from an equality and non-discrimination
perspective demonstrates the urgent need
for a thorough review of the laws governing
the recruitment, immigration status and em-
ployment of FDWs in order to ensure that “all
appropriate action” is being taken to combat
trafficking into domestic servitude in line
with Singapore’s obligations under CEDAW
and international equality standards. So
long as such inadequacies remain, a criminal
justice response will be ineffective because a
fertile ground has been created in which oth-
erwise law-abiding citizens become crimi-
nals through simply complying with the leg-
islative regime in place.

53
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6. Conclusion

Human trafficking is both a human rights
violation and a crime which takes multiple
forms and presents very complex challenges
for states caught in its clutches, both in send-
ing and receiving countries. As highlighted
most recently by the OSCE, factors of inequal-
ity and discrimination play a central role in
the trafficking process and should therefore
be taken fully into consideration by states
when devising responses to this transna-
tional crime and human rights violation. This
article has outlined some of the characteris-
tics of a particular form of labour trafficking
- trafficking into domestic servitude - and
the legal framework which arguably contrib-
utes to its existence, in order to illustrate the
need for an approach which goes beyond the
criminal justice response proposed in the
Taskforce’s NPA and addresses comprehen-
sively factors relating to the right to equality
and non-discrimination. A strong criminal
justice response, in relation to which severe
punishments should certainly be imposed,
is undoubtedly an important feature of the
response to all forms of trafficking. How-

ever, characterising trafficking of female mi-
grant workers into domestic servitude as a
complex form of multiple discrimination on
the grounds of sex, nationality, immigration
status and economic status expands the ex-
tent of the obligations in terms of a response
which governments must develop. Indeed, it
is envisaged that a similar assessment of oth-
er forms of trafficking will highlight a similar
need for a broader approach.

Activists have long-called for a human rights
approach to trafficking, but this is often viewed
as an approach which places the “victim”, her
rights and her needs at the centre of any re-
sponse. Whilst this is crucial, a human rights
approach must also involve going beyond a
criminal justice response in order to identify
all violations of rights, including the right to
equality and non-discrimination, which play
a role in the trafficking process and seek to
eradicate them from society through a thor-
ough legislative review and amendment and
a corresponding public education campaign
which will, inevitably, be required in order to
eliminate the culturally entrenched practices
towards FDWs in countries such as Singapore.
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