CHAPTER 5

ANALYSIS OF SELECTED ISSUES RELATED TO FAMILY LAW

5.0. INTRODUCTION

SIS claims that women have been facing problems with the implementation of certain new
Islamic Family Laws that were enforced in the Shaciairt of Malaysia in 1987. Thus, the
group suggests substantial legal and procedural reforms which they believe can provide

women their rights accordingly.

This chapter will begin with SIS0 views
analysis $ essential in obtaining a better understanding of the issues that will be later brought
forward as it is frequently highlighted by SIS in the discussions of their problem solving.

Following that, a few issues that are claimed by SIS as discriminatiorstlylislim
women will be discussed and their suggested solutions will be reviewed. The researcher will
look at how the group applies their methods in solving those problems.

Af ter that, an analysis of SIS6 coingithent ar \
problems related to those selected issues will be done from an Islamic thought perspective.

Since among the matters SIS focuses on are those that are related to Islamic Family
Law, a few issues connected to this field are chosen as the sulgaatysis. The issues that

will be analysed in this chapter are relatetatag,t a §K h wghdtasakh

1 Zainah and ShanoSjsters In Islam?2.
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5.1.1. THE STATUS OF WOMEN AND THEIR RIGHTS ACCORDING TO THE
UNDERSTANDING OF SIS

Among the objectives of SIS are to transform mentalthas look women as inferior to

men and to advocate the wd®&KBelansghatthegdup s fr
was formed to study and understand the status of women in Islam in their aim to attain
their rights as stipulated in Islam. SIS believed th the current Muslim society, women

are being oppressed by men where they are not being treated equally in certair? aspects.

The members of this organi sat4Thwooghi nt er
the research they have conducted, the groupnfa t ha't the percept
inferiority to men has influenced the int
those who are unable to comprehend the purpose behind the verses when they make
discriminatory interpretations.

Thus,SISclaims hat t hey intend to comprehend
SIS mentions that all Muslims are equal participants in every aspect of Islamic life
regardl ess of their gender .i136BR74E2d4:14n ver

3:195, 40:40,

AMi ssion St at e m&istdrs Iralslatwelisitej Novebevl&, 2014,
www.sistersinislam.org.my/page.php?36

3 Sisters in IslamQ&A booklet: Are Men and Women Equal Before Allh}Sisters In Islamwvebsite,

February 13, 2015,

http://lwww.sistersinislam.org.my/files/downloads/are_men_and_womenl_éegfare_allah.pdf.

“Rebecca Foley, AVi ol ence Against Wo mv¥ioencetAdamst Chal |
Women in Asian Societiesd. Lenore Manderson, and Linda Rae Bennett (London: Routledge, 2003), 136.

5 Sisters in IslamQ&A, 1.
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16.97), they believe that both genders have equal roles and responsibilities in their
spiritual life and Islamic strugglés.

Allah s.w.t. says:

Al-Ni 434
TranslationMen are the protectors and maintainers of women, because
Allah has given the one more (strength) than the othehecalise they
support them from their means.
According to SIS, theerse 4:34 t at e BMentare gatvwamiina over women
(on the basis) of what Allah has [faddala] preferred some of them over others and (on the
basis) of what they spend of their propefty the support of women)p... However,
mentions that theerse 4:34 has been repeatedly highlighted to wrongly oppress women
under the claim that it is the teaching of Islam. According to SIS, the meaning of this
ver se has beenManhase anthoaty qver avanmsrd  a Alkimefiiare
superior to all women . They further point out that
due to the misinterpretation that women and men are not equal in’Islam.
According t o dgpdsBntotalkeabost® m2nDHDS5 ridl e al or
in the Islamic struggle, including hijrah and jihad and the equal rewards that awaitboth.
SI'S also mentiomal Kshaabowtr swom@ern” lamd mer
awliyya (protecting fr itakrabaut the maigatpnsafr d i a
both women and men in Islam, such as enjoining what is just and forbidding what is evil

and observing regular prayers, zakat and obedience to Allah swt and the Prophé&b saw

6 Ibid., 1-2.
" Ibid., 3-5.
8 Ibid., 6-7.
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SIS concludes that men and women are createtthéosame purpose, namely to
serve as caliphat e. siickthaequalstates of woneeandrea | i e
in spiritual matters is not only recogni s

equal rights and obligations of women and riretemporal matter$?

5.1.2. AN ANALYSIS OF THE STATUS OF WOMEN AND THEIR RIGHTS BY
SIS FROM AN ISLAMIC THOUGHT PERSPECTIVE
SI'S <c| aiensse airtch mas shown t hat Oppressi Ve
influenced mostly by cultural practicesd values which regard women as inferior and
subordinate to mal®, yet they fail to identify the Muslim scholars whom they assert to
have made these oppressive interpretations. The group cannot claim that they have
conducted the research without givingyagvidence. This renders their accusations
baseless and invalid. It is true that Islamic teachings do not oppress women. Thus, to
accuse Muslim scholars of making oppressive interpretations and misinterpreting the
revelation of Allah s.w.t. is unacceptablethese scholars are knowledgeable and experts
in their field. It is highly unlikely for them to unanimously agree on matters that are
contrary to the true teachings of Islam. The issue of priority and superiority between
gender s come f tawdmga8dtiteyshauld lse awac that Muslim scholars
do not say men and women are unequal as human beings. Gender does not differentiate
oneds status to Allah s. w. t.

In this matter, SIS has to further comprehend the discussion at hand and avoid
makingpre-conclusive judgements. Muslim scholars do not mean that the status of men
is superior to women or that women are of lesser value then men when they use the words

Osuperior o, oexcel , 6 ofavour 6, Obetter, o

91bid., 3
0 Sjsters in IslamQ&A, 1.
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say is women deserve to be cared for and protected by men. That is the reason why after
mentioning the qualities of men, the roles of men as protectors of women is subsequently
highlighted. SIS cannot make conclusions merely by extracting certain sentnce
incomplete parts of a topic. They must study and analyse the topic as a whole in order to
understand it.

Naturally, the husband is fit to be a guardian and master of the housthold.
According to Drf.aliAra lzaashn s tfhaewnmwpirnteaddithatt hi s
Allah s.w.t. bestows greater responsibility upon men. As an example, they are responsible
in providing sustenance to their famify.

It cannot be denied that men and women are not equal in certain aspects. Both
genders have their owmique qualities and one gender cannot be envious of the other

over those qualities

Allah s.w.t. says in the Quran:

Al-Ni s4(B2
Translation:And in no wise covet those things in which Allah Hath bestowed His gifts
More freely onsome of you than on others: To men is allotted what they earn, and to
women what they earn: But ask Allah of His bounty. For Allah hath full knowledge of all
things.
Even though men are physically stronger than women, it does not mean that their
status ishigher than that of women. It is futile to fight for equal rights and responsibilities

between men and women. Each gender has distinctive characteristics. Rights and duties

are bestowed upon men and women based on these natural characteNsinesof he

1 Maulana Wahiduddin Khawwo ma n i n | s |(NemDethi: Tha lalamic &entre, 1995),-68.

12 Azizah Mohammad (Assoc. Prof. Dr.), an interview with the researcheit, 14 2014.

BMaul ana Wahiduddin Khan, Woman in I|Islamic Shari o6al
YAl s am an disldm®ntinewebsitenfebruary 13, 2015,
http://www.islamonline.com/news/articles/102/1skamd-Feminism.html.
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Muslim scholars declare that men have a superior status over women due to their physical
strength.

The foll owing st at e maincetheequdlstatus gfw@rers wh
and men in spiritual matters is not only recognised but insisted ugomi® Qur 6 an,
more the equal rights and obligations of women and men in temporal nd&tsreuld
be corrected. Since men and women are not equal biologically or psychologically, the
rights of each gender are also different in certain aspects & kiiewever, the different
roles and rights of men and women in specific areas of worldly affairs do not imply that
they are unequal in terms of their status as a human being.

Another thing that should be clear here is how SIS defines gender equality and
justi ce. Do they define fAequalSung® Gxdod | us
they define it merely based on the human mind, according to the understanding of the
West? If they define it merely based on their minds or according to the understanding o
t he West, they wil |l not be able to graspg
equalityo. Il n fact, t hey wil|l dri ft furt
equality and justice.

In the Arabic language, there are several termsl dee justice. The most
common Arabic term that is used for justicédis d a'Udr @& dte term6 a d bt a h
0aigdl
an abstract noun derived from the vérla d, ahich means: first, to straighten or to sit
straight, to amend or modify; second, to away, depart or deflect from one (wrong)
path to the other (right) one; third, to be equal or equivalent, to be equal or match, or to

equalize; and fourth, to balance or cousialance, to weigh, or to be in a state of
equilibrium18

15 Sisters in IslamQ&A, 3.
16B. Aisha Lemu;Theldeal Muslim Wife(Minna, Niger State: Islamic Education Trust, First Published 1992),

7 Farugi,Law Dictionary, 39 ed. (Beirut: Libraitie Du Liben, 1982), 397.

18 See Ibn Manzud,.isan até a r, wlb13, 457458; atFayruzabadial-Qamus alMuhit, vol. 1, 431; vol. 2,
415416; vol. 4 (pt. 2), 6; aZabidi, Taj al-6 A r, wls 8, 910; and alMaqgari,Kitab al-Misbah atMunir, vol.
2, 541542, passim pp. 68690.
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Technically,
0 d may connote the following meanings: (i) To place things in their rightful places; (ii)
to give people their rights and what t hey
and decisions; (iv) to say t hgadgements; f) ( v)
to avoid biases and prejudice; (vii) and to avoid oppressing dthers.

Besides the word a d Uthesetare other words used for justice which includes:
fQist, gasd, mizan, gistas, istiqgamah, wasat, nasib and hi$dhh e  w awr,dm
(wrongdoing), tughyan (tyranny), mayl (inclination) andinhiraf (deviationp ar e t h e
antonyms ob a.4 |

Justice is not merely achieved when both genders are able to demand and acquire
equal quantities of items or equal rights in all aspects. Weotaag that men and women
should be given the same rights in all aspects and situations.

That is the reason why there are Muslim feminists who demand the right to
become the Imam aridhatibfor Friday prayer, and to be appointed as the highest leader
(khaldah) because they believe that if men are able to hold these roles, women also should
be given the same rights.

However, from the Islamic thought perspective, in order for justice to be served,

specific rights must be given to those who are woahit. Justice does not mean that

19 Munawar Haque et alEthics and Figh for Everyday Life: An Islamic Perspectikeala Lumpur: [ITUM

Press, International Islamic University Malaysia, 2010), 34.

20 Majid Khadduri, The Islamic Conception of Justi(®altimore and London: The Hopkins University Press,

1984), 6.

2Ybid.

2ZKhalif Muammar (Dr. Wacand Kdsbabhr Mamt Genddr : I s 1 |
(Artikel, Seminar Permurnian Akidah 2009, Pejabat Mufti Wilayah Persekutuan, and Jabatan Agama Islam
Wilayah Persekutuan, Masjid Wilayah Persekutuan Kuala Lumpur, August 20, 2009), 30.
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every individual is given equal quantity of rights; rather justice is to place things in their
rightful place by considering its suitability, ability, ahd 1to easure that the appointed
one has the ability to carry bthe duty??

Based on this reason, Islam bestows certain tasks and rights to men, for example
the duty ofnafgahj i hattideading women. Although Islam accords these tasks to men,
it is not a form of discrimination towards women. Many scholars iWthst claim that
this is discrimination between the two genders, however these claims are merely based
on their own perspectives concerning material wealth, position and %tatus.

The duty of childbearing is given exclusively to women due to their bi@bgic
physiological, mental and emotional qualities which are unique to this gender. It does not
mean the status of women is beneath that of men. This duty is bestowed upon women
because the qualities that are inherent among women such as devotion awe patien
essential in raising children. If we look at it from this angle, we find that this task is given
to women as an honour to them and not as discrimination. Thé&'e ik roehind the
difference of duties between men and women. Certain duties areg@iwemen because
of characteristics that belong to them and it is also the same with men. Cooperation
between these two genders can help to establish balance and harmony within a family
unit.2®

To appoint the man as a leader of the family and the worsaheaone who
manages the household does not put the woman in a lower position. The philosophy of
leadership is not related to the position of men or women in society. Leadership is a
responsibility that comes at a price and the duties that come with litenquestioned in

the hereafter. According to Sayyid Qu b,

2BY ] s u@a rad §hn Figh aFDawlah(@-QUh i r ahSh uxUirq,al1996), 162.
%»Khalif and Adibah , fAWacanao, 30.
25 |bid.
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organization or institution. It can help a family to develop and succeed in this life and the

hereafter. There is no power and responsibility withoutdeship?°

According to Islam, the husband is responsible in ensuring that his family
performs all the injunctions that Allah s.w.t. has decreed and that they avoid what is
prohibited. Whereas the wife is responsible to obey her husband as longasatgjainst
what Allah s.w.t. has willed’ The leadership of men should be based on love and
cooperatiorf®*° It is a responsibility that bears a great burden on one who holds it. The
concept of leadership in Islam is different to the Western perspethigeis because the
West separates power and morality in its concept of leadefship.

It does not mean that men and women are not equal to one other in any aspect. On
one hand, men and women are both humans, thus there is the possibility of equality
betwea these two genders in some aspects. On the other hand, they are dissimilar in
terms of their natural differences, thus equality between these two genders is impossible
in certain aspects. Even though they are different in certain aspects, they are

complenentary to one anothé?.

If it is impossible to have complete equality among individuals of the same gender
due to natural differences and qualities, then it is inevitably impossible to have complete

equality between different gendéts.

%635ayyi dFoQul iRuGIgabeDhi r ahShuxlirqg,al18®7), 5: 649

27 Abdur Rahman I.DoiSh ar i 6 ah: T lfkealalLeniparmdi €. LMaor deen, 2002) ,
Kar 0 m ZJaHy diJasdIwaBhay r T t : NRu 0salsl sashs,at2 0a0I0) , 126.

28 Abdur Rahman I. DoiS h a r,il3.a h

®Khalif, and Adibah , fAWacanao, 32.

30 Abdul-Rahman AlSheha (Dr.)Women in Islam & Refutation of Some @oom Misconceptiongranslated

by Abu Salman Deyaubeen Eberl e, ed. Abu Ayoub JeromU Boul't
Abdurrahmaan aBheha, t.t.), 28.

311bid., 29.
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There are many examples that are brought up by our Muslim scholars based on
t he Qu rSGnaatregardird equality between men and women. The following are
among those examples that show Islam treats both genders €dually:

i. Both genders are equal from tpeint of humanitylt is very clear that men
and women are created from one single source. It shows that both genders are equal in

terms of humanity and they complement one another.

Allah s.w.t. says:

AI-Ni s
Translation:O mankind! reverence your Guardihard, who created yofrom a single
person, created, of like nature, His mate, and from them twain scattered (like seeds)
countless men and women;
ii. Both sexes also have to perform equal religious duties and rituals. For

example, both men and women are required to perforneprgiyez a k fddt and carry

out the pilgrimagerfajj).

Allah s.w.t. says:

Al-Tawbah 9:71

Translation: The Believers, men and women, are protectors one of another: they enjoin
what is just, and forbid what is evil: they observe regular prayers, preagis@r charity,
and obey Allah and His Messenger.

%2 |bid., 26-34
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iii. There is no difference of rewards for obedience or punishment for

disobedience between men and women in this world and the Hereafter.

Allah s.w.t. says:

Al-Na | 16: 97

Translation: Whoever works righteousness, man or womarhas&aith, verily, to him
will We give a new Life, a life that is good and pure and We will bestow on such their
reward according to the best of their actions.

iv. Both males and females have similar moral duties and are eligible to similar
general rights iguarding chastity, integrity, personal honour and respect.

v. There is no prevention of both sexes to be involved in financial dealings and
property ownership. This means that women are also allowed to own, buy, sell and
undertake any financial transaction.

vi. Islam teaches that a man who seeks to inculcate good character should treat
women fairly. He cannot oppress or persecute women.

The Prophet s.a.said:

TranslationThe most complete of the believers in faith, is the one with the best character
among them. And the best of you are those who are bestitovomen?

BNarratedbyal i r mi dhi , ARMYGhLH BiUbUdqaMaldby afhg dal U Zawji hU,
Hadith 1162, Haditik asanfd!.
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vii. Both genders have equal rights in obtaining education and cultivation of
skills.

viii. Bothsexes have equal duty and responsibility to ensure the wellbeing of their
society to the best of their capability. Both should together carry out their tasks to enjoin
good and forbid evil.

ix. Both genders are required to pay obligatory charaf(h) accordng to the
determined ratio. Besides that, men and women also have set and determined rights to

receive their fair share of wealth.

Allah s.w.t. says:

Translation: From what is left by parents and those nearest related there is a share for men
and ashare for women, whether the property be small or largksterminate share.

These are among the examples that show Islam treats women as equals to men.
These teachings were brought by our Muslims scholars. So how can this group accuse
that some interptations of men discriminate women?

Hence, SIS must rSarfnainuntecstaridihgghe Qomoe@afn  a r
Afequal ity and justiceo. Besides that, tf
including the writings of early great Muslim scholaFbey must not merely understand
the terms based on their own opinion and logic because the human mind is restricted.
Furthermore, they must discuss equality and justice by referring to Islamic sources before
accusing others as bias.

From the Islamic poimf view, in order to exercise justice, rights should be given
to the rightful person. It is injustice to give equal roles and rights to women and men in

all temporal matters or worldly life. The physical and biological differences between men
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and women lad to the differences of certain rights bestowed upon each gender. Justice
does not mean that each gender should get the same rights in all aspects. In order to
achieve justice, Islam gives rights to the rightful people according to their physical and
biological capability.

According to Dr. Azizah, the roles between men and women are divided based on

nature and not culturé As stated by the Prophet s.a.w.:

A
AN = A TV

TranslationEvery child is born on Islam, but his parents make him a Jew and a Christian,
just as a beast is born whole. Do you find some among them (born) maited?

There are verses in the Qurdéan and sa
the rights of women. SIS has to refer to these main sources in order to further understand
womenos rights I n l sl am. The group cann
determne those rights.

According to Dr. Sofiyyah, there are particular issues clearly explained in-the al
Qur éan that are beyond the capability of
relatingtoma Oriasm an exampl e. The Quréan clear]l
time, there are also matters that the human mind can coriééiesvever, this does not
mean that the comprehension of these issues can be practiced liberally without any

limitations. Theh uman mi nd must be guided by the

3 Azizah Mohammad (Assoc. Prof. Dr.), in an interview with the writer, April 16, 2014.

®Narrated by AbBubdawhd, BED tMups harhiak @Ur,i yryu mbiei@ of had
@Al bUno) .

3% safiyah Shams @i n ( Assi stant Professor, Dr . ), Depart meni
Islamic Revealed Knowledge and Human Sciences, International Islamic University Malaysia), in an interview
with the writer, Septendr 4, 2014.
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important thing in the process of explaining these matters is to ensure that they do not
contradict with the Quran and Hadith.
SIS cannot merely use their own opinions to determine the rightsen and
women. They have to refe®unmathese matters t
Dr. Azizah states that it is the responsibility of the husband to provide sustenance

as revealed in surah-Bli 434 In addition to this, Allah s.w.t. says:

Al-BaqUrah: 2: 233
Translation:Mothers may breastfeed their children two complete years for whoever
wishes to complete the nursing foel].

Thus, the women is given the responsibility to breastfeed her baby, while the men
provides sustenance for the family. The sustenance or maintenance to feed the mother is
to the extent where the husband is completely responsible. To attainl imapipéness,
one must put in their sincere efforts to maintain a harmonious and successful marriage. It
is not necessarily a duty or responsibility, rather an act for Aflah.

The husband is the leader of the faniflfRefertos T r a-KNi B4
ands T rA&Ba g a2:288)Thegrouphasto understandhatthereis nobodyamong
the Muslim scholarswho say that women are inferior to men becauseof this. This
leadershipf menover womendoesnot indicateany kind of inequalityor dictatorship,
butit is idertified asaresponsibility.

If the husband is a leader, a wife should recognize his leadership because
fia ship with two captains will never reach its destinatiéh

Therefore, the wife has the responsibility of running the household and

37 Azizah Mohammad (Assoc. Prof. Dr.), in an interview with the writer, April 16, 2014.
%8 B. Aisha Lemu,The Ideal Muslimwife, 16.
*¥1bid., 17.
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raising thechildren?® It is very clear here that this is the role of the wife.

A wife running the household and a husband working outside the home are equally
significant roles. Therefore, running the household cannot be considered inferior to
working outside of théhome because Islam honours both efforts. Hence there is no
question of having superiority or inferiority among men and women in this rfvatter.

There are people who believe that different actions should receive different
rewards. However, they shouldderstand that there are also different actions that obtain
equal rewards in Islam.

Husbands and wives are a part of one another and this is a basic principle that
determines their rights and duti®s.

Allah s.w.t. says:

LN s
Al-BaqUrah 2:187
TranslationThey are clothing for you and you are clothing for them.
Muslim scholars did not limit the task of women to only be mothers. In other
words, they also mentioned that Muslim women can invdieenselves in other fields.
It is true that Muslim women and men have equal responsibilities in certain aspects of
l'ife, for instance, the responsibility o
Al-Tawbah9:71].
However, it is not true to say that Muslim women and men have the same
responsibilities in all aspects of life because there are some roles which are fit for only

one gender.

40 pid. 19.
41 Maulana Wahiduddin Khanw/oman 59-60.
42 Maulana Wahiduddin Khavoman 124.
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Therefore, giving the same rights and obligations to women and men in atkaspec
of life will be unfair as certain roles are not suitable for a particular gender. Even though
there are roles of men that women do not have, these differences are not a form of
discrimination** Men have unique characteristics that are necessary foy beieader
and sustaining the family, while the women have unique characteristics that are necessary
for maintaining the home and rearing the childteAs leaders, men are not considered
to have a higher status over women in terms of human value, whileessand mothers;
women are not considered inferior to men. In fact, their respective roles and rights are

suited according to their unique characteristics and both are of equal status.

The issue that i's being r jauth@ity ovbry S ¢
womeno is a misunderstanding. None of th
absolute authority over women. @AThe man c

mean that the man can do anything he wants to his wife. It must bestowt here that
giving men the right as a leader in a family does not mean that he has absolute authority,
and it also does not mean that the wife does not have any right as a member of that family.
SIS cannot deny the importance of authority in anytutgin because without authority,
who would take the role as a leader? Who would take orders from the leader? From a
small unit such as a family institution to a large unit such as a country, each institution,
regardless of its size must have an authanitst leader. However, a leader is also bound
by rules and regulations. He would not have absolute authority.

The issue of Amen hav|[ing] aut hority

positive angle it has on women. The role as a leader in a famig ¢ghe husband

authority over his family members including his wife to ensure their wellbeing, but with

43 1bid., 125.
441bid., 129.
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the condition that the authority that is exercised is guided by#Qauat 6 an and Su
and he is must not misuse it over them.

The wo me n drgingup childreroid essiential and is within their nature to
be the carer of the family. Thus, society must not look down upon the role of the caregiver

or the domestic wifé°

Men and women have been created by Allah s.w.t. to complete one dfdther.
womanos responsibilities of childbearing,
the responsibilities which require mental, physical and psychological strength and
endurance. Whereas the man is the sustainer and protector in helping the anfelistc
her duties as a mother. Both duties of men and women are equally important. Men and
women are assigned duties according to their natural characteristics.

Both men and women are obligated to seek knowledge, and if the husband is
unable to provide source of knowledge to his wife, the husband has no right to stop her
from seeking it. If a woman wishes to go to congregational prayers at a mosque, the
husband also has no right to stop her. In addition to this, women are allowed to participate
in othe fields such as giving first aid and nursing services to an army. These are among
the examples of womenédés rights.

Muslim scholars have never said that childbearing is the only task that woman are
permitted to do. In fact, there are many other tasksatbaten can partake in society as
|l ong as it does not contradict with the
childbearing and raising children and the
family are very important. To build a healtifigmily institution, the wife/mother and

husband/father should play their respective roles properly as both tasks are crucial and

“fASome Misconcept i on sislanbhouse comaéhsitegabruary14,2816,a mo ,
http://islamhouse.com/ar/articles/53056/.
46 B. Aisha Lemu, The Ideal Muslim Wife, 21.
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significant. Both tasks complement one another. The problem arises when those who have
been influenced by Western ideologieaiml that these different roles are a form of
gender discrimination. These people assume the role of childbearing and raising children
as inferior.

However, from the Islamic perspective, these tasks are among the most important
and difficult tasks. Therefe, bestowing women with the task of childbearing and raising
children is an honour and their tasks are not limited to these alone. Their roles are also
important in other aspects of life which go well with their nature and do not contradict to
Islamic teachings.

Based on the above discussion, the explanation given by Muslim scholars with
regards to the roles and right of women in Islam is indeed beautiful. It further defies the
accusation made by SIS that the interpretations made by male Muslim seheliessed
against women.

In addition to this, the Muslim scholars also stress on the rights of women as
human beings, feminine beings, mothers, daughters, wives and as members of the society.
As a human being, Islam considers woman and man as eqeaiis ¢f their value and
position. |l slam al so protects the womanos
gold and pure silk. Women are protected and given sustenance by her guardian whether
it is her father, husband, son or brother. As a mother, bwdyyis obligated to treat her
kindly. A daughter or a son is a gift from Allah without any discrimination. The woman
also has the right as a wife: she is given dowry, sustenance, and to be treated honourably.
Besides that, the woman also has a right asmber of the society, for example both
men and women are responsible in enjoining right and forbidding evil. These are among
the teachings with regards to the rights of women as taught by the male Muslim scholars
based on t Bwnallihe ndabeNtuslian sctiolars highlights that the rights of

women are not only as mothers, but even more. How can SIS accuse some of these male
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Muslim scholars for discriminating women in their interpretations? They cannot judge
them based on isolated cases, or in otfeds, they cannot make generalisations.

As a conclusion, there are rights that are given to men and women equally.
However, there are also rights in certain aspects that are specific to one gender. It is not
valid to say that justice can only be ach@Vfeboth genders are given equal rights in all
aspects of life. As an example, Islam gives the role of sustainers to men because they are
naturally physically stronger than women thus have the capability to carry out this role.
If the role of sustainer igiven to women, this would be a form of injustice as the woman
is naturally physically weaker. In addition to this, SIS cannot make accusations against
Muslim scholars without bringing forward any evidence. These Muslim scholars are
people of knowledge.Hey are pious people and have a deep understanding of Islam.

The group has to refer to the Qurodan
understand womends rights in |s| tin They
under st andi nogdertololetain@e acousate meanings. They must also refer
to Hadith in their discussion of womenos
they have to ensure that their human minds are guided by the Quran and Hadith. The
human logic is importartiut it must be based on the Quran and Hadith and parallel with
Islamic teachings. We are prohibited from followig a-h a wEexpressing opinions
on religious matters based on our minds alone. The role of the human mind is not to
determine what is gaband bad or right and wrong, but rather, to understand and
implement the rulings of Allah s.w.t. Most High, as contained in the Shariah. Therefore,

i n whatever t hat i s s dundamadi lbeueferrdd 0l a m, t he
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5.2.ISSUES ANALYSIS RELATED TO FAMILY LAW
Among the matters SIS focuses on are those that are related to Islamic Family
Law. This topic explains several issues raised by SIS relatingatd fasakh k h wahdo
t ad31036 comment s and edtetoesernssueswill betdiscugse, ande | a
their methods of problem solving will be analysed from an Islamic thought perspective
The group suggests that some of the existing Shariah laws in Malaysia should be
reformed as they believe the practices aredasénistorical interpretations of Islam that
date back to the seventh and eighth centuries. According to SIS, the realities of women
today is not accounted for, thus it is necessary to review some of the existing Shariah laws
in Malaysia for a reformatiothat meets the needs of present day women. At the same
time, SIS has also asked Muslims in Malaysia to question the exercise of power at national

and international levels in order to reduce gender disparities in the comrHunity.

Y“Farish A. Noor , ARef ormi st Muslim Thinker so, 222.
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5.2.1. PROBLEM SOLVING OF SIS REGARDING ISSUES RELATED TO XA L U:@N

ANALYSIS FROM AN ISLAMIC THOUGHT PERSPECTIVE
Literally, i a | ntega ntakingfoff any tie or restraiot a indaw it signifies the
dissolution of marriage 6

In Shariah, repudiation is defined @€' dissolution of a valid marriage contract
forthwith or at a later date by the husband, his agent or his wife duly authorized by him
to do so, using the word talag, a derivative or a synonym th&teof.

In Malaysia, the Act and the enactment of Islarfiamily Law provides
stipulations of divorce among married Muslim couples. Section 47 is the provision for
divorce through a | o)y order, while section 48 is the provision of arbitration by

Oak®m

In this sub topic, the comments, recommendatiors satutions provided by SIS
regarding the issue 6f a |frGhy section 47, and arbitration [§ya k from section 48
will be reviewed. Their comments and problem solving methods from an Islamic thought
perspective will then be analyzed.

SIS has submitteceseral recommendations for the amendment of section 47 and
48. They claim that their recommendations are aimed to help with the implementation of
the provisions and avoid unnecessary delays and unwarranted incidents. SIS believes
these kinds of problemsibg unavoidable hardship and injustice to the parties involved

specifically the wives and children.

48 Syed Khalid Rashidyluslim Law(Lucknow: Eastern Book Company, 1979), 89.

49 Jamal J. Nasif\asir, Jamal J. (Jamal Jamil), €the Islamic Law of Personal Statfisndon: Brill Archive,
1990), 113114.

°AThe aut horLawsofMalaykia Actvd®3) Islamic Family Law (Federal Territories) Act 1984,
Incoporating All Ammendments up to 1 January 20M8élaysia: The Commissner of Law

Revision, 2006), 3@4, November 7, 2014ttp://www.agc.gov.my/Akta/Vol.%207/Act%20303.pdf
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5.2.1.1. The Issue of the CouritadlsUqiTechni c

SIS has highlighted the impact of existing provisions from section 4Z&asd follows>*

() The wife has to go through several stages and a conciliatory committee as
well asrjakamif the husband does not agree to divorce her;

(i) Subsection (4y% can add to the delay of the removal ofigkamand the
appointment of another;

(i) Subsection (52 to obtain full power from their principal can burden the
flakam and

(iv) Subsection (6}*there are multiple procedures to go through before the stage
that allows the court to appoint anotligkamto give them the power to order a divorce.
According to SIS, the husband does not have to go through such stages even if his wife
does not agree with the divorce. However such procedures are put in place when the
situation is the other way around.

SIS clams that in the case of a Ithtbggh mutual consent, the wife is told to be

patient through counselling and is not given a complete explanation of the rights of both

5! fiMemorandim Perbandingan Rang Undadadang Keluarga Islam Dengan Akta Undahgdang
Keluarga | sl am 1S&terd In Isldmaeabsite ©dtobe? 22, 2Q141,0
http://www.sistersinislam.org.my/news.php?item.29.8

52 Section 48, Subsectidd): If the Hakam are unable to agree, or if the Court is not satisfied with their

conduct of the arbitration, the Court may remove them and appoint other Hakam in their place.

53 Section 48, Subsection (5): The Hakam shall endeavour to obtain from their respective principals full
authority, and may, if their authority extends so far, pronounce one talaq before the Court if so permitted by the
Court, and in that event the Court Blnecord that pronouncement of one talaqg, and send a certified copy of the
record to the appropriate Registrar and to the Chief Registrar for registration.

54 Section 48, Subsectidp): If the Hakam are of the opinion that the parties should be divordeatd

unable for any reason to order a divorce, the Court shall appoint other Hakam and shall confer on them
authority to order a divorce and shall, if they do so, record the order and send a certified copy of the record to
the appropriate Registrar armthe Chief Registrar for registration.34 Laws of Malaysia ACT 303.
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husband and wife with regards to divorce. According to SIS, this counselling process is

irrelevant because it is much in favour of the husiBand.

SIS highlights that there are cases where the court does not take into consideration
the womends i ssues, for exampl e, one cas
agree to a condition whefmancial claims were dropped as imposed by the husband.
SIS claims that the court takes no interest to intervene in order to safeguard the welfare
and rights of the wife. Rather, SIS says that the court insists the husband and wife to
discuss and converoutside of the court before the trial commences. SIS highlights that
this is cumbersome to the wife, especially to those who do not know their rights in
divorce®®

SIS also claims that a divorce is difficult when the woman requests for it, but it
comes asily for when it requested by the man. According to SIS, even when all
circumstances show that the marriage cannot be saved and enough witnesses testified to
support the divorce, the court would take unnecessary steps in extending the divorce

procedure ithe husband is not agreeable ¥/ it.

Analysis:

The above issues highlighted by SIS are references to technical problems. If the claims
of SIS are true, the court or the relevant authorities should take action to solve the
problems that are faced yomen in the process of divorce especially for those whose
husbands are not agreeable to ipraper study should also be conducted to investigate
the claims made with regards to inequality faced by women in counselling and divorce

procedures.

APembaharuan Proses Perceraian dan Tunt uSidges Sampi
In Islamwebsite, October 23, 201#ttp://www.sistersinislam.org.my/news.php?item.1066.8

56 |bid.

57 1bid.
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