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INTRODUCTION 
 
 
Nature and scope of civil procedure 
 
The law gives a citizen certain rights and remedies. If one of these rights is infringed, the 
aggrieved citizen can enforce his rights through the court system. The rules of civil 
procedure are concerned with the manner in which an aggrieved party may bring his 
case before the appropriate court for an authoritative decision that is enforced by the 
state. 
 
In a matter involving a dispute, the first issue to be determined is whether the aggrieved 
party has a right and if so, whether that right has been infringed. If a right has been 
infringed then it follows that the injured party does have a remedy because there is a 
general rule that where there is a right there is a remedy (ubi ius ibi remedius). 
 
The next step would be to determine which court is competent to grant the remedy. This 
involves the issue of jurisdiction. By jurisdiction is basically meant the competency of a 
court to hear an issue and give an authoritative decision. The issue of jurisdiction is 
addressed before commencement of proceedings and the selection of a competent court 
in turn influences the nature and conduct of proceedings.  
 
The major courts with civil jurisdiction in South Africa are the following: 
 

• the Supreme Court of Appeal;  

• the High Courts; and 

the magistrates' courts, consisting of the  
- district magistrates courts, and 
- regional magistrates courts (of which there are 62 throughout South Africa). 

 

 
 

The conduct of proceedings in each court is different, although there are 
similarities in many respects between the High Court and the magistrate's 
court procedure. As of the 15th of October 2010 the Magistrates Court 
procedures were amended to bring the procedures in line with the High Court 
procedures. 

 
Sources 
 
Most of our law of procedure has been introduced by legislation and is based on the 
English system of procedure, although some High Court Rules are based on common 
law, for example, the rules relating to provisional sentence. In the main, the rules 
regulating High Court procedure are to be found in the Supreme Court Act 59 of 1959 
and the Rules of Court. The source of procedural rules relating to the magistrates' 
courts, on the other hand, is the statute responsible for their establishment, namely the 
Magistrates' Courts Act 32 of 1944 and the Rules promulgated in terms thereof. 
 
 
Rules of court 
 
The purpose of the rules of court is to allow litigants to address the issues in dispute 
between them as expeditiously and inexpensively as possible and at the same time 
ensure that the courts dispense justice uniformly and fairly.  
 

 
 

The rules applicable to magistrate's courts were originally devised by the 
Rules Board established under the Magistrates' Courts Act, but are now 
also regulated by the Rules Board for Courts of Law.  
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Due to the amendment of the rules of court on the 15th of October 2010, 
those matters in which action was commenced prior to 15 October 2010 are 
still governed by the rules of the Magistrates Court that were applicable 
prior to 15 October 2010. 

 
Causes of action 
 
A party must have a legally recognised right which has been infringed before legal 
proceedings can be embarked on in order to enforce that right. In litigation this is 
commonly known as a 'cause of action'. In other words, a party must have a legally 
recognised cause or reason for the action he wishes to take. 
 
The following are causes of action which frequently arise in practice: 
 

• goods sold and delivered; 

• work done and materials supplied; 

• professional services rendered; 

• professional services rendered and disbursements made; 

• money lent and advanced; 

• dishonoured cheques; 

• acknowledgements of debt; 

• motor collisions; 

• overpayment; and 

• instalment sale agreement. 
 

 
 

EXAMPLE 
 

Mr and Mrs X contract with Pleasure Pools for the construction of a swimming pool. Pleasure 
Pools complete the job and submit their account to Mr and Mrs X for payment. Mr and Mrs X fail to 
settle the account and despite various demands persist in their non-payment. Pleasure Pools 
decide to institute legal action. Their cause of action will be work done and materials supplied. 

 
 

Jurisdiction 
 
Once it has been ascertained that a party has a cause of action, it must be established 
in which court to institute the claim. Various factors play a role in a client's decision 
whether to sue in the magistrate's court (district or regional) or the High Court. The 
following factors are important considerations in deciding in which court to institute 
action: 
 

• whether the magistrate's court (district or regional) has jurisdiction to hear the 
matter; 

• costs; 

• speed and urgency; 

• convenience; 

• complexity of the matter; 

• importance of the case to the client; and 

• quality of the justice dispensed. 
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The magistrate's court 
 

 
 

Sections 46 and 29 of the Magistrates' Courts Act 32 of 1944 set the 
boundaries of jurisdiction of the district and regional magistrate's courts 
with regard to causes of action in respect of their value and their nature 
(see Annexure A).  

 
Matters beyond jurisdiction: section 46 
 
In terms of section 46, certain matters are beyond the jurisdiction of the magistrates' 
courts, regardless of the amount or value of the claim. Magistrates' courts do not have 
jurisdiction to hear the following types of cases (please study section 46 in Annexure A 
for a full description): 
 

• matters in which the validity or interpretation of a will or other testamentary 
document are in question; 

• matters in which the status of a person with respect to mental capacity are sought 
to be affected; 

• matters in which the plaintiff seeks specific performance without an alternative of 
payment of damages, except in: 

− the rendering of an account in respect of which the claim does not at present 
exceed *; 

− the delivery or transfer of property, movable or immovable, at present not 
exceeding *; 

− the delivery or transfer of property, movable or immovable, where the 
consent of the parties has been obtained in terms of section 45; and 

• matters in which a decree of perpetual silence are sought. 
 
Therefore, these cases will have to be instituted in a High Court. 

 
Jurisdiction in respect of causes of action: section 29 
 
Once you have determined that the type of case is not beyond the jurisdiction of the 
magistrate's court in general, you will establish whether the magistrate's court has 
jurisdiction in terms of section 29. Section 29 deals with the cause of action and the 
value of the claim. 
 
Causes of action, which are within the jurisdiction of the magistrate's court in terms of 
section 29, are (please read and study section 29 in Annexure A for a full description): 
 
• actions in which is claimed the delivery or transfer of any property (movable or 

immovable) not exceeding * in value; 

• actions for ejectment against the occupier of any premises or land within the 
district or regional division, provided that, where the right against the occupier of 
any premises or land is in dispute between the parties, such right does not exceed 
* in clear value to the occupier; 

• actions to determine a right of way (the 'value' of such right is not relevant); 

• actions on or arising out of a liquid document or a mortgage bond, where the claim 
does not exceed *; 

• actions on or arising out of any credit agreement, as defined in section 1 of the 
National Credit Act 2005; 
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• actions in terms of section 16(1) of the Matrimonial Property Act 1984, where the 
claim or the value of the property in dispute does not exceed*; 

• actions including an application for liquidation, in terms of the Close Corporations 
Act, 1984; 

• actions other than those already mentioned where the claim or the value of the 
matter in dispute does not exceed *. 

• regional magistrates courts have jurisdiction to hear matters relating to the nullity 
of a marriage or a civil union and divorce matters between persons and to hear 
matters provided for in terms of the Recognition of Customary Marriages Act 1998. 

 
* Not exceeding: 
R 100 000 in the district courts. 
R100 000 – R300 000 in the regional courts. 
 
Abandonment of a portion of a claim: section 38 
 
A plaintiff may abandon part of his claim in order to bring it within the jurisdiction of 
the magistrate's court (or regional court) with regard to value. 
 
This will extinguish that part of the claim that is abandoned. If the plaintiff only proves 
part of his claim, then the abandonment takes effect upon that part of the claim that is 
not upheld. 

 
 

EXAMPLE 
 
The plaintiff claims   R 308 000 −  for work done 
Less     R    5 000 −  paid 
     R303 000 − 
 
Less     R    3 000 −  abandoned 
     _________  limit of jurisdiction 
     R300 000 − 
 
If only an amount of R307 000 was proved and R5 000 paid, the R1 000 which was not proved 
must be deducted from the abandoned portion and judgment must be given for R300 000. 

 
 
 

 
 

It may be advisable to abandon part of your claim in the following 
circumstances: 
 
• if there is a small excess over the normal limit; 

• if the case may take a long time and cost a great deal if heard in the 
High Court;  

• if the claim is for damages and the plaintiff is uncertain whether the 
amount claimed is correct; and 

• if there is a claim and a counter claim, as in the case of a motor 
collision, and there is a strong possibility that there may be an 
apportionment of damages. 
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Deduction of an admitted debt: section 39 
 
A plaintiff, if he is indebted to the defendant in any amount, may admit his debt in his 
summons, or at any time thereafter, and deduct this amount from his claim. 
 
The effect is that the plaintiff will be awarded the amount proved in court, less the 
amount admitted to as due to the defendant. 
 
Consent to jurisdiction: section 45  
 
Section 45 provides that the magistrate's court will have jurisdiction if the parties give 
their written consent thereto. (See section 45 in Annexure A.) It is also presumed that 
parties will be able to consent to the regional court in terms of section 45. 
 
However, the court in which the matter is to be heard must have jurisdiction in terms of 
section 28. In other words, the defendant must reside, carry on business or be employed 
within the district concerned, unless the party's consent is given specifically with 
reference to particular proceedings already instituted or about to be instituted in such 
court. 

 
 

EXAMPLE 
 
Should a dispute arise in a mortgage bond of R 350 000, the parties consent to the jurisdiction of 
the magistrate's court. 

 
 

 
 

A party cannot, prior to any dispute, consent to the jurisdiction of a 
particular magistrate's court, and parties cannot consent to the jurisdiction 
of the magistrate's court in a matter which is excluded in terms of section 
46. For example, a person cannot consent to the jurisdiction of the Wynberg 
Magistrate's Court, but may consent to the jurisdiction of the magistrate's 
court. A person also cannot consent to the magistrate's court hearing a 
matter involving the validity of a will, as this is expressly excluded by 
section 46. 

 
Jurisdiction in respect of persons: section 28 
 
Each magistrate's court has jurisdiction over a limited geographical area. The plaintiff 
must institute proceedings in the particular magistrate's court that has jurisdiction over 
the defendant. 
 
Section 28 deals with the jurisdiction of the magistrate's court in respect of persons and 
should be used to decide in which particular magistrate's court to institute action once 
it has been established that the magistrate's court generally has jurisdiction to hear the 
matter (see Annexure A). 
The persons in respect of whom a court shall have jurisdiction are inter alia the following 
(please read and study section 28 in Annexure A for a full description): 
 

 
 

The 'persons' referred to above must be the defendant. Also note that the 
word “person” refers to natural persons and juristic persons (such as close 
corporations and companies) and includes the State. A magistrate's court 
will not have jurisdiction based on where the plaintiff resides or works. 

 
• any person (the defendant) who resides, carries on business or is employed within 

the district or regional division; 

• any partnership (the defendant) which has business premises situated or any 
member whereof resides within the district or regional division;  
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• any person (the defendant), whether or not he resides, carries on business or is 
employed within the district or regional division, if the cause of action arose wholly 
within the district or regional division. 

 

 
 

The words 'the whole cause of action arose within the district or region 
mean that every material fact which the plaintiff has to prove at the hearing 
of the case in order to succeed, must have taken place within the district or 
region.  
Where the plaintiff relies on this ground of jurisdiction, the summons must 
contain an averment that the whole cause of action arose within the district 
or region of the court, and set out the particulars in support thereof. 

 
 
 

EXAMPLE 
 
If the cause of action is based on a contract of sale, then the contract must have been concluded, 
the goods must have been delivered and the payment must have taken place within the district. 

 
 

Any person (the defendant) who owns immovable property within the district or regional 
division in actions with respect to such property, or mortgage bonds on such property. 

 

 
 

Where the plaintiff relies on this ground of jurisdiction, the summons must 
contain an averment that the property concerned is situated within the 
district or region of the court. 

 
• For the purposes of actions relating to the nullity of a marriage or civil union or a 

divorce a regional court shall have jurisdiction if both or either of the parties is 
domiciled in the area of jurisdiction of the court on the date on which proceedings 
are instituted; or ordinarily resident in the area of jurisdiction of the court and has 
or have been ordinarily resident in the Republic for a period of not less than one 
year immediately prior to that date. 

 

 
 

The decision as to whether to institute proceedings in the High Court, 
magistrate's or regional court is usually determined by the value or the 
nature of the claim. More than one court may have jurisdiction. In such 
cases, the plaintiff may choose whichever court is most convenient and take 
into consideration the other factors listed above. In some cases a special 
superior or lower court will have jurisdiction. 

 
Parties to litigation 
 
The usual action procedure involves a plaintiff and defendant (or plaintiffs and 
defendants). This basic principle has been extended to include other persons as parties 
to an action. The rules make provision for the joinder of a person as plaintiff or 
defendant, the intervention of a person as a plaintiff or defendant and the substitution 
of parties. 
 
Capacity to litigate 
 
The capacity to participate in legal proceedings is described by the phrase locus standi in 
iudicio and can be summarised as the right to sue or be sued. A minor under 7 years old 
has no locus standi in iudicio and the proceedings should be brought by or against his 
guardian, in his capacity as such. If a minor is between 7 years and 18 years, the 
guardian must assist. 
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Legal representation 
 
Every natural person who is a party to legal proceedings is entitled to represent himself 
in person before a court. It is common practice, however, for a party to litigation to 
appoint an attorney to act as his or her representative for the purposes of conducting 
the suit.  
 
Generally only an attorney who has been granted the right of appearance in the High 
Court in terms of section 4(2) of the Right of Appearance in Courts Act 62 of 1995 or a 
duly appointed advocate has the right to appear on behalf of a litigant before the High 
Court. An advocate may only appear on behalf of a litigant in a civil matter where he has 
been instructed by an attorney or requested by the court to appear amicus curae or 
allowed to appear pro amico. 
 
Adequate notice 
 
It is a cardinal rule of South African civil procedural law that the opposite party be given 
adequate notice of process and proceedings and should be afforded an opportunity to 
present its own side of the matter. The well-known Latin maxim audi alteram partem 
refers to this rule of natural justice.  
 

 
 

EXAMPLE 
 

Service of a summons by the Sheriff on the defendant not only commences proceedings, but also 
gives notice to this effect to the defendant. If the defendant decides to contest the matter, all 
further pleadings and notices in the case must be served on either the party or his agents, that is, 
his attorneys. 
 
The manner in which a summons is served is regulated. Every summons must also stipulate the 
prescribed period (known as the dies induciae) within which the defendant must answer the claim 
stated in the summons. Judgment by default may be granted against a defendant only after the 
time has expired within which he was permitted to deliver his notice of intention to defend the 
action but has failed to do so.  
 
Not only must adequate notice of the commencement of proceedings be given to the defendant, 
adequate notice of the nature of an opponent's case must be given so that the party concerned 
may prepare adequately to meet it and not be taken by surprise at  
the trial. This is achieved by the exchange of pleadings.  
 
Other procedural mechanisms, for example, medical examinations, inspections in loco and the 
discovery and inspection of documents, also serve to enforce this principle. 
 
The rule of adequate notice applies equally to action proceedings as to application proceedings. 
For a distinction between the two see the next chapter. 
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CIVIL PROCEEDINGS IN THE MAGISTRATES' COURTS 
 
 
Pre-trial procedure 
 
Letter of demand (see Annexure B for an example) 
 

It is not always a legal requirement to send a letter of demand before issuing a 
summons. However, it is normal practice for a registered letter of demand to be sent to 
the debtor before summons is issued.  

A letter of demand is necessary in the following circumstances: 

 
• To place the debtor in mora (in default). In many cases a party to a contract has to 

perform on or before a certain date fixed for performance.  
 

 
EXAMPLE 

 
The lessee of premises may neglect to pay the rent by the date stipulated in the contract. It is said 
that the debtor is in mora in respect of the obligation in question.  
 
However, it sometimes happens that no definite time for performance is agreed upon. In these 
circumstances the debtor does not fall into mora if he fails to perform immediately or within a 
reasonable time. It is only once the creditor has demanded performance within a specified time 
and the debtor has failed to perform within that time, that he is regarded as being in mora. Once 
the debtor has been placed in mora interest on the outstanding amount will begin to run from the 
date of mora. 

 
 

• To give a right of cancellation of an oral or written agreement where no 
cancellation right has been included in the agreement. The demand must request 
payment or performance of the obligation within a reasonable period of time. The 
notice must also state that if performance is not effected within the stated period, 
the agreement will be cancelled and legal proceedings taken. If the obligation is not 
performed then the agreement must be cancelled either by another letter or by a 
clause in the summons. 

 

• To complete the plaintiff's cause of action. 

 
EXAMPLE 

 
An acknowledgement of debt payable on demand. It will be necessary for the person in 
possession of the acknowledgement of debt to demand payment before action may be instituted. 
 
The same principle applies to notice in terms of the National Credit Act, in terms of section 129. 
Failure to issue a section 129 letter of demand under the National Credit Act has become a 
defence to prevent further legal proceedings. 

 
 

Although the plaintiff may have a complete cause of action it is advisable to send a letter 
of demand to the debtor before issuing summons. If no letter is sent and the debtor pays 
the amount claimed in the summons, the plaintiff is not entitled to the costs of the 
summons. 
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The letter of demand must contain particulars about the nature and amount of the 
claim. A letter of demand should therefore set out the following: 
 

• the amount owing; 

• particulars of the nature of the claim; 

• the date by which payment is due; and 

• the fees and costs prescribed in the rules for a registered letter of demand (in the 
event of the creditor wishing to recover those costs from the debtor). 

Where the original cause of action is a credit agreement in terms of the National Credit 
Act, the letter of demand must allege that the legal requirements of sections 129 and 
130 of the National Credit Act have been complied with and must deal with each one of 
the relevant provisions of the sections. 

The summons 
 
An action procedure is commenced by summons, either by means of a simple or 
combined summons. 
 
You must try to identify the various parts to the summons listed below. 
Rule 5 sets out the following requirements for a summons: 
 
Every person making a claim against any other person may, through the office of the 
registrar or clerk of the court, sue out a simple summons or a combined summons 
addressed to the sheriff directing the sheriff to inform the defendant among other things 
that, if the defendant disputes the claim and wishes to defend, the defendant shall: 

 
• within the time stated in the summons, give notice of intention of defend; and 

• if the summons is a combined summons, within 20 days after giving such notice, 
deliver a plea (with or without a claim in reconvention), or an exception, or an 
application to strike out. 

 
Where the claim is for a debt or liquidated demand the summon may be a simple 
summons similar to the form prescribed (see Annexure C). 
 

 
EXAMPLE 

• a claim for the payment of the purchase price with regard to goods purchased and 
delivered; 

• a claim for eviction of a person from specific property; 

• a claim for delivery, for example, of a specific movable asset; and 

• a claim for the registration of transfer of an immovable asset. 
 
 

Where the claim is not for a debt or liquidated demand the summons shall be a 
combined summons similar to the form prescribed (see Annexure D). A pleading referred 
to as the plaintiff’s particular of claim must be attached to the combined summons (see 
Annexure E). This is a statement of the material facts relied upon by the plaintiff in 
support of his claim. It must comply with the rules on pleadings generally. 

 
 

EXAMPLE 

• a claim for damages arising from a motor vehicle accident; 

• a divorce action. 
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Every summons must be signed by the attorney acting for the plaintiff and must give the 
attorney’s physical address, within 15 kilometres of the courthouse, the attorney’s 
postal address and, where available, the attorney’s facsimile address and electronic mail 
address. 

 
If no attorney is acting for the plaintiff, the summons must be signed by the plaintiff, 
who must in addition give a physical address within 15 kilometres of the courthouse at 
which plaintiff will accept service of all subsequent documents and notices in the suit, 
the plaintiff’s postal address and, where available, plaintiff’s facsimile address and 
electronic mail address. 

 
The summons must be signed and issued by the registrar or clerk of the court and give 
the date of issue by the registrar or clerk, as well as the case number allocated to the 
summons. 

 
The plaintiff may indicate in a summons whether he or she is prepared to accept service 
of all subsequent documents and notices through any manner other than the physical 
address or postal address. If so the plaintiff must state the preferred manner of service. 

 
Every summons must set out:  

  
• the surname and first names or initials of the defendant by which the defendant is 
 known to the plaintiff, the defendant’s residence or place if business and, where 
 known, the defendant’s occupation and employment address and, if the defendant 
 is sued in any representative capacity, such capacity; and 

• the full names, gender (if the plaintiff is a natural person) and occupation and the 
residence or place of business of the plaintiff, and if the plaintiff sues in a 
representative capacity, such capacity 

 
Every summons must include: 

 
• a form of consent to judgement; 

• a form of appearance to defend; 

• a notice drawing the defendant’s attention to the provisions of section 109 of the 
Act; and 

• a notice in which the defendant’s attention is directed to the provisions of sections 
57, 58, 65A and 65D of the Act in cases where the action is based on a debt referred 
to in section 55 of the Act (namely, a liquidated sum of money due). 

 
A summons must also show any abandonment of part of the claim under section 38 of 
the Act and any set-off under section 39 of the Act. 

 
Where the plaintiff issues a simple summons in respect of a claim regulated by 
legislation, the summons may contain a bare allegation of compliance with the 
legislation. However the declaration, if any, must allege full particulars of such 
compliance: 
 
Where the original cause of action is a credit agreement under the National Credit Act 
2005, the summons must deal with each of the relevant provisions of sections 129 and 
130 of the National Credit Act, and allege that each one has been complied with. 
 
A summons in which an order is sought to declare executable immovable property which 
is the home of the defendant must contain a notice in the following form: 

 
“The defendants attention is drawn to section 26(1) of the Constitution of the Republic of 
South Africa which accords to everyone the right to have access to adequate housing. 
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Should the defendant claim that the order for eviction will infringe that right it is 
incumbent on the defendant to place information supporting the claim before the court.” 
In terms of Rule 6, every pleading must contain a clear and concise statement of the 
material facts upon which the pleader relies for his or her claim, defence or answer to 
any pleading, as the case may be, with sufficient particularity to enable the opposite 
party to reply thereto.  
 
If a party fails to comply with any of the prescribed provisions, the summons will be 
deemed to be an irregular step. The opposite party will be entitled to within ten days of 
becoming aware of the irregularity, give written notice to the other party to remove the 
cause of complaint within ten days. If the irregularity is not removed within this period, 
the aggrieved party may within fifteen days apply to court to set aside  such step or 
proceeding. However, a party  is not entitled to bring such application if he has already 
taken a further step in the cause. The court has a discretion to set aside, in whole or in 
part, the irregular or improper pleading or proceeding; to grant leave to amend in order 
to remove the irregularity or to make any other suitable order. A party against whom 
such an order is made may not take any further step in the cause until he has complied 
with the court order. 
 
Service of legal process 
 
The Rules provide (Rule 8) that the process of the court shall be served through the 
Sheriff, who shall issue what is commonly known as a 'return of service' (see Annexure 
R) setting out either that: 
 
• service has been duly effected, and the date and manner of service; or 

• he was unable to effect service, the reasons why and date of attempted service.  
 
The sheriff can call upon the South African Police Services to assist. Service is to take 
place as soon as reasonably possible. 
 
The plaintiff must deliver to the sheriff the original document plus as many certified 
copies as there are persons to be served with the summons or other document. 
 
In accordance with Rule 9 no legal process may be served on a Sunday or public 
holiday. This rule also sets out the manner in which the sheriff may effect service, as 
follows: 
 
• to the said person personally or to his duly authorised agent; 

• at his residence or place of business to some person apparently not less than 16 
years of age and apparently residing or employed there; 

• at his place of employment to some person apparently not less than 16 years of 
age and apparently in authority over him, or in the absence of such person, to a 
person apparently not less than 16 years of age and apparently in charge at his 
place of employment; 

• if the person to be served has chosen a domicilium citandi  (a domicilium citandi is 
the place chosen by a person where judicial processes may be served on him), by 
delivering or leaving a copy thereof at the domicilium so chosen; 

• in the case of a corporation or company, by delivering a copy to a responsible 
employee thereof at its registered office or its principal place of business within the 
court’s jurisdiction, or if there is no such employee willing to accept service, by 
affixing a copy to the main door of such office or place of business, or in any 
manner provided by law; 
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• if the plaintiff or his authorised agent has given written instructions to the sheriff 
to serve by registered post, the process may be so served. Provided that a debt 
counsellor who makes a referral to court in terms of section 86(7) (c) or 86(8) (b) of 
the National Credit Act may cause the referral to be served by registered post or by 
hand. 

• to any agent or attorney who is duly authorised in writing to accept service on 
behalf of the person upon whom service is to be effected in any applicable manner 
prescribed in this rule. 

• in the case of a Minister in his official capacity, the State or provincial 
administration, at the Office of the State Attorney in Pretoria, or a branch of that 
Office which serves the area of jurisdiction of the court from which the process has 
been issued; and 

• where the person to be served keeps his residence or place of business closed and 
thus prevents the sheriff from serving process, it is sufficient for the sheriff to affix 
a copy to the outer or principal door or security gate of such residence or place of 
business. He may also place a copy in the post box at the residence or place of 
business; 

• where a local authority or statutory body is to be served, on the town clerk or 
assistant town clerk or mayor of such local authority or the secretary or similar 
officer or member of the board or committee of such body, or in any manner 
provided by law. 

• where the person to be served with any document initiating application 
proceedings is already represented by an attorney of record such document may 
be served upon such attorney by the party initiating proceedings. 

The sheriff must serve all process by which an action or an application is initiated. All 
other documents are served by the parties themselves or where they are represented by 
attorneys, by the attorneys.  
 
Edictal citation and substituted service 
 

If service by the Sheriff cannot be effected in any of the ways prescribed by the rules, for 
example because the person on whom service must be effected evades service or cannot 
be traced, the court must be approached for further directions as to how service must be 
effected. One of the means of service the court may prescribe is substituted service (see 
Annexure Q), for example, by means of a notice in a newspaper. An application for leave 
to sue by way of edictal citation is utilised where the process is served upon a person 
outside the Republic. 

 
Judgement by consent 
 
Except for actions relating to the nullity of a marriage or divorce actions, a defendant 
may consent to judgment by signing the form of consent endorsed on the summons and 
lodging it with the registrar or the clerk of the court, or by lodging a consent similar to 
that on the summons but having been witnessed by two persons whose name, address 
and telephone number are stated .  

Where the claim is a liquidated one, the clerk of the court is competent to grant the 
judgment. Where the claim is an unliquidated one, the request for judgment has to be 
referred to the court and the plaintiff will have to lead evidence, orally or by affidavit, to 
prove the actual amount of his claim. 
 
Security for costs 
 

The defendant may, if the plaintiff is not resident within the Republic or is an 
unrehabilitated insolvent, or a company or close corporation, request the plaintiff to 
furnish security for the costs of the action, failing which the action may be dismissed. 



 

______________________________________________________________________________________ 
Civil Litigation / © SASPS / Page 13 

Notice of intention to defend 
 
The defendant will be allowed 10 days after service of summons to deliver a notice of 
intention to defend, either personally or through defendant’s attorney. Provided that the 
days between 16 December and 15 January, both inclusive, shall not be counted in the 
time in which to deliver a notice of intention to defend. 
 
Should the defendant decide to defend the action he must ensure that notice of 
intention to defend the action is lodged with the registrar or the clerk of the court and 
served upon the plaintiff. An action becomes defended the moment the defendant 
delivers a notice of intention to defend (see Annexure F). 
 
If an action is defended the defendant may, at the written request of the plaintiff, deliver 
a consent in writing to the exchange or service of subsequent documents and notices by 
way of facsimile or electronic mail. 
 
If the defendant refuses or fails to deliver such consent in writing, the court may, on 
application by the plaintiff, grant such consent, on such terms as to costs and otherwise 
as may be just and appropriate in the circumstances. 
 
After appearance to defend has been delivered, any party may, for purposes of pleading, 
require any other party to make available for inspection within five days a clearly 
specified document or tape, electronic, digital or other form of recording in his or her 
possession, which is relevant and to allow a copy thereof. 
 
Judgment by default 
 
Default judgment is a judgment given in the absence of the party against whom it is 
given. 
 
Judgment by default may be given in the following instances: 
 
• where the defendant has failed to enter an appearance to defend the action within 

the time limit set out in the summons; 

• where an appearance to defend has been entered but no plea has been filed within 
the five days after a notice of bar; 

• where the defendant filed a defective entry of appearance to defend and failed to 
rectify it within five days after having been given notice to do so; 

• where the defendant or his attorney failed to appear at the summary judgment 
application; and 

• where the defendant consented to judgment being granted against him. 
 
Documents to be lodged with the registrar or the clerk of the court when requesting 
default judgment (see Annexure K): 
 

• the original summons; 

• the original return of service; 

• a written request for judgment in duplicate; 

• in the case of an unliquidated claim the Registrar or clerk of the court must refer 
the request to court and the plaintiff must give evidence to court either orally or  
by affidavit to prove the extent and nature of the damages. For example, damages 
as a result of a motor collision (see Annexure L); 

• in the case of an action based on a liquid document, the original liquid document 
must be attached to the request for judgment; 
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• if a claim is founded on any cause of action arising out of or regulated by 
legislation, then the plaintiff shall together with the request for default judgement 
file evidence confirming compliance with the provisions of such legislation to the 
satisfaction of the court. 

 

 
EXAMPLE 

Compliance with the National Credit Act: If the registered slip was not annexed to particulars of 
claim, this will be filed with the request for default judgement. 

 
 

Actions based on the National Credit Act must be referred to court by the Registrar or 
the clerk of the court. 
 
Summary judgment 
 
As soon as the plaintiff has received notice of intention to defend from the defendant he 
may, under certain circumstances, apply for summary judgment under Rule 14. This 
procedure is followed where a plaintiff is of the opinion that the defendant has no bona 
fide defence and is merely defending in order to gain time.  
 
A requirement is that the claim must be based on: 
 

• a liquid document; or 

• for a liquidated amount of money; or 

• for the delivery of specified movable property; or 

• for ejectment ; 
 
together with any claim for interest and costs. 
 
The request takes the form of an application to court (see Annexure M) to which must be 
attached an affidavit signed by the plaintiff personally or by someone stating his 
capacity to sign on behalf of the plaintiff. The affidavit must state the following (see 
Annexure N).  
 

• that he has personal knowledge of the facts stated in the summons and, if he is 
acting on behalf of the plaintiff, that he is duly authorised to make the affidavit on 
behalf of the plaintiff; 

• that he confirms the facts stated in the summons and the amount due; and 

• that he is of the opinion that the defendant has no bona fide defence to the claim 
and that he has entered an appearance to defend merely for the purpose of delay. 

 
If the action is based on  a liquid document a copy of the liquid document must be 
attached to the affidavit. 
 
The plaintiff must deliver notice of the summary judgment application to the defendant 
within 15 days of receipt of the defendant's notice of intention to defend the action, and 
such notice must give the defendant not less than 10 days notice of the application. 
 
At the hearing of the summary judgement application the defendant may: 
 

•  give security to  the plaintiff to the satisfaction of the Registrar or clerk of court for 
any judgement and costs which may be given; or 



 

______________________________________________________________________________________ 
Civil Litigation / © SASPS / Page 15 

•  satisfy the court by filing an affidavit setting out his defence to the claim. The 
defendant’s answering affidavit has to be delivered before noon on the day but one 
preceding the day on which the application is to be heard. 

 
In practice more often than not the defendant files an opposing affidavit in which he sets 
out his defence to the claim. In the affidavit he must allege the following: 
 
• that he has a bona fide defence to the claim; 

• sufficient details of his defence as proof of his bona fides; and 

• he must deny that he entered an appearance to defend for the purpose of delaying 
the plaintiff's action. 

 
The purpose of an application for summary judgment is to: 
 

• test the decision of the defendant to defend the matter in that he has to set out 
under oath the basis for his defence; 

• obtain judgment if there is no possible defence on the law applicable to the 
admitted facts; and 

• obtain the affidavit of the defendant in order to use it at the trial for purposes of 
cross-examination. 

 

 
 

In the event of the defendant furnishing security for the plaintiff's claim or 
satisfying the court on affidavit that he does have a bona fide defence, the 
court must then give the defendant leave to defend the action and the case 
will proceed as if the application for summary judgment had never been 
made. 

 
Liquid or provisional sentence summons (see Annexure O) 
 
The liquid or provisional sentence summons is only used where the cause of action 
relies on a liquid document. A liquid document is a written acknowledgement of 
unconditional liability for payment of a fixed sum of money, signed by the defendant or 
his agent. This is a quicker and therefore cheaper procedure that allows the creditor to 
obtain judgment (although it may only be provisional) when the creditor has sufficient 
documentary proof. It affords prima facie proof of indebtedness, which in the absence of 
proof to the contrary, will result in judgment and will allow the creditor to execute on the 
judgment, subject to giving security to the defendant. 
 

 
 

Do not confuse a 'liquid document' with the concept 'liquidated claim', 
which is a claim for something specific, for example, for ejectment or 
payment of R10 000 (a claim for damages is usually not a liquidated claim 
because the court has to determine the quantum thereof). Examples of a 
liquid document include a cheque, a written acknowledgement of debt and 
a judgment. 

 
The wording to be used in a provisional sentence summons is prescribed. Copies of all 
documents related to the liquid claim or the liquid document must be attached to the 
summons and the original document must be handed into court at the hearing of the 
matter.  
 
There are two dates mentioned in the provisional sentence summons. The one date is 
the date of the hearing, which may not be less than 10 days after service of the 
summons on the defendant. The second date is the last date upon which the defendant 
may deliver an affidavit setting forth the grounds of his defence. The affidavit must be 
filed not less than three days before the hearing. The defendant may file an answering 
affidavit within the time prescribed in the summons and may appear at the hearing 
personally or be represented by an attorney in order to argue his case. There are four 
ways in which the defendant might respond, namely: 
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• admitting liability; 

• disputing the liquidity of the document (for example, by disputing the authenticity 
of his or her signature to the document, the authority of his or her agent to sign 
the document on the defendant's behalf or the authenticity of the signature of the 
defendant's agent); 

• raising a defence that is not related to the liquid document; and 

• doing nothing at all. 
 
At the hearing, the court may: 
 

• grant final judgment; or 

• grant provisional sentence − being provisional, the defendant may still proceed 
with his defence and enter into the principal case if he satisfies the amount of the 
judgment and costs, delivers a notice of intention to defend within two months, 
failing which the judgment becomes final; or 

• refuse provisional sentence, in which case the defendant is ordered to file his plea 
within a stated time.  

 
Declaration 
 
In all actions in which the plaintiff has issued a simple summons and the defendant has 
delivered a notice of intention to defend, the plaintiff must, within 15 days after receipt 
of the notice of intention to defend, deliver a declaration. The declaration must set out 
the plaintiff’s claim and relief sought. If he does not do so , the defendant will then 
request that he do so within five days. If the plaintiff fails to respond to this request, he 
will be in default and automatically barred from doing so later. If the defendant so 
desires he may proceed to set the matter down for hearing on not less than 10 days 
notice, and apply for absolution from the instance (the effect of which will be to leave the 
parties in the same position as they would have been in had the action never been 
brought) or he may adduce evidence and apply for judgement. 
 
Plea 
 
Within 20 days after the plaintiff’s declaration or defendant’s notice of intention to 
defend in respect of a combined summons, the defendant must file a plea on the merits, 
signed by the defendant or his attorney. The defendant must deal with each material 
fact alleged in the declaration or combined summons separately and either: 
 

– admit it;  

– deny it;  

– confess and avoid (the defendant admits the facts, but advances new facts 
which neutralise the allegations of the plaintiff, or the defendant wants to 
put the plaintiff's particulars in a different light); or 

– state that he does not have knowledge of the plaintiff's allegation, that he 
does not admit the same and puts plaintiff to the proof thereof. 

He must also clearly and concisely state the nature of his defence and all the material 
facts upon which it is based.  

Every allegation of fact in the combined summons or declaration which is not dealt with, 
will be deemed to be admitted.  

The purpose of the plea is to inform the plaintiff of the defence of the defendant (see 
Annexure G).  

If the defendant fails to comply with any of the provisions of the rules on pleadings, the 
plea shall be deemed to be an irregular step and may be dealt with as described above 
under the summons. 
The purpose of pleadings generally is to outline the disputes between the parties. 
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Exceptions and applications to strike out 
 
Where any pleading is vague and embarrassing ( when a party has not pleaded with 
sufficient particularity to enable the opponent to determine what the cause of action is 
based upon) or lacks averments which are necessary to sustain an action or defence, the 
opposing party may, within the period allowed for filing any subsequent pleading, deliver 
an exception thereto and may set it down for hearing in provided that where a party 
intends to take exception on the basis that the pleading is vague and embarrassing he 
must first give the other party notice to remove the cause for complaint within 15 days. 
 
Where any pleading contains averments which are scandalous, vexatious, or irrelevant, 
the opposite party may, within the period allowed for filing any subsequent pleading, 
apply for the striking out of the matter , and may set such application down for hearing. 
The court shall not grant the order for striking out unless it is satisfied that the 
applicant will be prejudiced in the conduct of his claim or defence if it is not granted.  
 

Special plea 
The defendant may file a special plea. Examples of special pleas are that: 
 

− the court has no jurisdiction;  

− the plaintiff's claim has become prescribed; or 

− the defendant or the plaintiff has no locus standi. 

 
Counterclaim (Claims in Reconvention) 
 
The defendant who counterclaims must do so simultaneously with the plea, unless the 
plaintiff agrees or the court allows it to be delivered at a later stage. 

 
 

EXAMPLE 
 
If the cause of action is a motor vehicle collision, and the defendant's car was also damaged, the 
defendant may be of the opinion that the collision was caused by the plaintiff's negligence and 
may wish to claim against the plaintiff for the damages he has suffered. The defendant will then in 
his plea set out his counterclaim and the material facts on which it is based 

 
 

Reply to plea and plea to claim in reconvention 
 
Once the defendant has served his plea on the plaintiff, with or without a counterclaim, 
the plaintiff may within 15 days reply to the plea or plea to a claim in reconvention. 
Where there is no reply to the plea, the pleadings will be regarded as closed after a 
period of 15 days after the delivery of the plea. A failure to file a plea to a claim in 
reconvention will enable the court to grant judgement in terms of such claim in 
reconvention. 
 
Close of pleadings 
 
Pleadings are considered closed if: 
 
• either party has joined issue without alleging any new matter, and without adding 

any further pleading; 

• the last day allowed for filing a replication or subsequent pleading has elapsed and 
it has not been filed; 

• the parties agree in writing that the pleadings are closed and such agreement is 
filed with the registrar or the clerk of the court; or 
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• the parties are unable to agree as to the close of pleadings, and the court upon the 
application of a party declares them closed. 

Other points to note 
 
Amendment of pleadings in terms of Rule 55A 
 
Either party wanting to make amendments to their pleadings (not affidavits) must notify 
all other parties of their intention to do so and must furnish the particulars of the 
amendment. The notice must state that unless written objection to the proposed 
amendment is received within 10 days of delivery, the amendment will be effected. If the 
other party objects, the party wanting to make the amendment must, within 10 days, 
lodge an application for leave to amend. 
 
If no objection is delivered, the party who gave notice of the proposed amendment may, 
within 10 days, effect the amendment. A party who is entitled to amend shall effect the 
amendment by delivering each relevant page in its amended form. Any party affected by 
an amendment may make adjustments to his or her documents filed within 15 days of 
the amendment. 
 
The party giving notice of amendments will be liable for the costs occasioned thereby by 
any other party.  
 
A court can at any stage before judgement grant a party leave to amend it pleadings. 
 
Set-down for trial  
 
Once pleadings have closed the plaintiff may deliver a notice to the defendant informing 
him that the matter has been set-down for trial on a day or days approved by the clerk 
of the court. If the plaintiff fails to do so within 15 days of close of pleadings then the 
defendant may do so (see Annexure H). 
 
 
Preparation for trial 
 
Once pleadings have closed, the parties to a dispute begin their preparation for the trial. 
This includes not only complying with the relevant Rules of Court and the exchange of 
various notices, but also practical preparation of their client's case (for example, 
arranging the file for easy reference, consulting with witnesses, and conducting 
inspections).  
 
Discovery 
 
Each party is entitled to know which documents and tape, electronic, digital or other 
forms of recordings , that tend to prove or disprove either party's case, will be used by 
the other side. The application of this principle ensures that the parties are not taken by 
surprise at the trial by their opposition introducing such items, about which they have 
no knowledge. Both the manner of applying for and the manner of furnishing the 
information are prescribed in the rules (see Rule 23 and Annexure I). 
 
Either party can require from the other party by notice to disclose on affidavit all 
documents and tape, electronic, digital or other forms of recordings relating to the 
action, which are or have at any time been in the possession or control of the other 
party. 
 
A party required to make discovery must within twenty days on affidavit specify 
separately: 
 

− such items in his possession or that of his agent, other than those stated 
below; 
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− such items in respect of which he has a valid objection to produce; and 
− such items which he or his agent had, but no longer has in his possession. 

 
Statements of witnesses taken for purposes of the proceedings, communications 
between attorney and client and between attorney and advocate, pleadings, affidavits 
and notices in the action are to be omitted from the schedules. 

 
 

EXAMPLE 
 

Privilege may be claimed for those documents which contain communications between attorney 
and client and between attorney and advocate, witness statements and advice to client.  
The opposing party is not permitted to have sight of these documents on the grounds of privilege 

 
 

If any party believes that there are, in addition to the items disclosed, other documents, 
copies , tape, electronic, digital or other forms of recordings which may be relevant, he 
may give notice to the other party requiring the other party to make them available for 
inspection, or to state on oath within 10 days that such documents are not in his 
possession. If so, their whereabouts, if known, must be given. 
 

 
 

If no discovery is requested and no discovery is made, a party may use any 
documents at the trial. If a party has been requested to discover and has 
failed to do so, or failed to discover a particular document, he may not 
unless the court grants permission introduce any documents or that 
particular document at the trial.  
 
A party may request sight of and/or copies of the documents specified in 
the other party's discovery affidavit. 

 
Medical examinations and documents 
 
Where the matter is one in which damages are claimed as a result of bodily injury, the 
opposing party may, in terms of Rule 24, require the injured party to submit to an 
examination by one or more duly registered medical practitioners.  
 
The  party requiring the examination must deliver a notice to the party who is to be 
examined, which must state the following: 
 

• the nature of the examination required; 

• the person or persons who are  to conduct the examination; 

• the place, date and time of the examination;  

• that such party must submit themselves to the examination; and 

• that they may have their own medical adviser  present. 
 
The defendant may also require the plaintiff to provide copies of relevant medical 
reports, hospital records, X-ray photographs and the like. 
 
Condition of an object 
 
If the state or condition of any object whether movable or immovable, may be relevant to 
any issue in an action, any party may at any stage, but at least 15 days before trial, 
require the party having possession thereof to make it available for inspection or 
examination. 
 
The rule is suitable for inspections of motor vehicles damaged in a collision and disputes 
in which the issue is whether work was performed without defects. 
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Expert notices 
 
No party may call an expert witness unless he has served on the other party two notices 
in terms of Rule 24(9) (the notices may be combined into one). The first notice must be 
served 15 days before the trial and must specify the name of the expert to be called, and 
the second notice must be served 10 days before trial and must contain a summary of 
the expert's opinions and his reasons therefore (see Annexure J). 
 
Photos, plans, models and sketches 
 
A party intending to use photos, plans, diagrams, models or sketches at the trial, must 
give 10 days notice of his intention to do so. If no objection is made then they may be 
used.  
 
Witnesses 
 
Witnesses who are required to give evidence in the trial should be subpoenaed to appear 
by the party wishing them to testify. A subpoena is issued by the registrar or the clerk of 
the court and served by the sheriff of the magistrate's court and must be served within a 
reasonable period of time prior to the hearing. Failure to appear constitutes contempt of 
court. 
 
It may not be necessary to subpoena all the witnesses. Some may have an interest in the 
case (for example, the wife or the husband of the plaintiff or defendant) and often expert 
witnesses such as doctors and accountants need not necessarily be subpoenaed 
because they have agreed to be expert witnesses and are remunerated for their services. 
 
Request for further particulars  
 
After the close of pleadings any party may, not less than 20 days before trial, deliver a 
notice requesting only such further particulars as are necessary to enable him to 
prepare for trial. Such request shall be complied with within 10 days after receipt 
thereof. 
 
File preparation 
 
Your office file should be arranged preferably in the following way: 
 
• All pleadings (summons, request for further particulars, further particulars, and 

pleas) should be arranged in date order and bound together. 

• Formal notices and applications should be bound separately, for example, 
applications to compel compliance with the rules, and notice of intention to 
defend. 

• Correspondence should be separated into those which are to be used in the trial 
and those that are not. 

• The documentary evidence should be bound in chronological order. Documentary 
exhibits must be copied so that there are copies for the magistrate, the other party 
and you, while the witness will have the original. 

• Witness statements should be bound together. 
 
The plaintiff must, not later that ten days before the hearing, bind, index and paginate 
the court file. 
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Consultations with witnesses (including expert witnesses) 
 
It is essential that a party consult with their witnesses prior to the trial. This is in 
addition to the consultations already held during the exchange of pleadings. 
 
Each witness should be questioned in detail and should be cross-examined. Special 
attention must be given to the weak points in your case.  
 
Pre-trial conference  
 
The court may, at any stage of the proceedings in its discretion suo motu or upon the 
written request of either party, direct the parties or their representatives to appear 
before it in chambers for a conference with a view to simplifying the issues, deciding 
whether any amendments should be made to the pleadings, obtaining admissions in 
order to avoid unnecessary proof, limiting the number of expert witnesses to be called 
and any other matters which may aid the disposal of the matter in the most expeditious 
and least costly manner.  
 
Should either party request such a conference, the written request must be directed to 
the clerk of the court and must indicate generally the matter or matters that are to be 
discussed. The judicial officer will decide whether to call a conference. 
 
The trial 
 
The trial takes place in open court at the court from which the summons was issued. 
The party upon whom, in accordance with the pleadings, the burden of proof rests, must 
adduce evidence first and thereafter the other party will have their turn. Normally the 
burden of proof rests on the plaintiff.  
 
The court may order a witness who is not a party to an action, to leave the court until 
his evidence is required or to leave or to remain after it has been given. Any witness may 
be examined by the court as well as by the parties.  
 
The proceedings are recorded and filed with the record of the case. Copies may be made 
available to the parties concerned. 
 
It is possible to adjourn or postpone a trial. This is done either on the initiative of one of 
the parties or of the court itself. 
 
The judgment of the court 
 
• It is possible for the plaintiff to apply for summary judgment where he is of the 

opinion that the defendant does not have a proper defence or desires to gain time, 
and default judgment may be obtained in certain circumstances. 

• As a result of the trial of an action, the court may grant judgment for the plaintiff, 
in so far as he has proved his claim, or for the defendant, in so far as he has 
proved his defence. If it appears to the court that the evidence does not justify 
judgment for either party then it may grant absolution from the instance. The 
effect of absolution is that the parties are left in the same position as if the case 
had never been heard. 

• In addition to deciding the issue in dispute the court may make an order as to 
costs as it deems just. There are three types of costs: 
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Costs 
 
Party and party costs  
 
These are the costs which the losing party owes to the winning party and do not include 
the costs which a client owes his attorney. Party and party costs represent the official 
costs incurred by a party to a trial, which include only the costs for items (such as 
service) specifically provided for in terms of the Rules of Court and measured according 
to the tariff. 
 
Attorney and client costs 
 
These are the costs that a client owes to his attorney for all the work done on his behalf. 
These costs follow the tariff in general and are always equal to or more than the party 
and party costs.  
 
Attorney and own client costs 
 
These are costs which are determined in terms of an agreed tariff or cost structure 
between the attorney and his client. This agreed tariff may make provision for a rate per 
hour which may be higher or lower than the attorney and client tariff and both parties 
are bound by it.  
 

 
 

EXAMPLE 
 
Attorney and client fees would be where the attorney consults four times with a witness while the 
clerk of the court would only allow one consultation on a party and party bill. The client would be 
responsible for the cost of these consultations. 
An attorney and own client tariff would be where the attorney and client agree on a special tariff 
per hour, such as R450,00 which includes VAT 

 
 

In the magistrate's court a distinction is made between defended and undefended 
matters when it comes to costs. If the matter is defended all three kinds of costs are 
possible. In an undefended matter the option of attorney and own client costs does not 
exist. Normally a court will only grant costs on a party and party scale to the winning 
party. The party so entitled to their costs would then have to draw up a bill of costs in 
accordance with the tariff, setting out their costs and expenses, and have the matter set 
down for taxation on notice to the other party. The parties may agree on the costs and 
expenses prior to taxation, failing which the taxation officer (normally the clerk of the 
court) will decide which costs and expenses to allow. Once the bill has been taxed the 
losing party has to pay the other his taxed costs. 
 
Application for rescission of judgment 
 
Section 36 of the Act authorises the amendment or rescission of judgments in general 
and sets out what judgments may be rescinded, namely: 
 

• any judgment granted in the absence of the person against whom it was granted; 

• any judgment that was obtained by fraud or by mistake common to the parties; 
and 

• any judgment in respect of which no appeal lies. 

 

Rule 49 deals with the procedure for rescission and variation of judgments, namely: 
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• Rule 49(3): Where an application for rescission of a default judgment is made by a 
defendant who wishes to defend the action, the application must be supported by 
affidavit setting out the reasons for his default and grounds of the defendant's 
defence to the claim. 

• Rule 49(4): Where an application for rescission of default judgment is made by a 
defendant who does not wish to defend the proceedings, the applicant must satisfy 
the court that he was not in wilful default and that the judgment was satisfied, or 
arrangements were made to satisfy the judgment, within a reasonable time after it 
came to his knowledge. 

• Rule 49(5): Where a plaintiff in whose favour a default judgment was granted has 
agreed in writing that the judgment be rescinded or varied, either the plaintiff or 
the defendant may, by way of application, request the court to rescind or vary the 
default judgment, which request shall be accompanied by written proof of the 
plaintiff's consent. 

 
Execution of judgment (see Rules 36 to 48, as well as sections 61 to 79) 
 
Execution is the process by which a successful litigant enforces the court's judgment. A 
Warrant of Execution must be prepared, addressed to the Sheriff and must be issued 
and signed by the clerk of the court. The Sheriff must serve the Warrant on the 
judgment debtor and demand settlement of the judgment debt. In the event of the 
judgment debtor not being able to settle the debt the Sheriff must demand that the 
debtor point out property belonging to him that may be attached. In practice what 
happens is that the Sheriff makes an inventory of the property and assigns a value to 
each item. The debtor is not allowed to sell or otherwise dispose of the property so 
attached.  
 
If, on demand, the judgment debtor pays the judgment debt and costs, the Sheriff must 
endorse the amount paid and the date of payment on the original and copy of the 
warrant. Both the Sheriff and the debtor must sign the endorsements. 
 
A Warrant of Execution is first issued against movable goods. However, in certain 
circumstances a warrant may be issued against immovable property (for example, land): 
 
• Where the Sheriff has rendered a return of a Warrant of Execution against 

movables that he was unable to find sufficient goods to satisfy the debt. In most 
cases he would render a nulla bona return. A nulla bona return means that the 
sheriff spoke to the debtor personally, asked him to pay the debt or point out 
movables, and the debtor informed the sheriff that he has no money nor movables. 
The Clerk of the Court re-issues the warrant against immovable property if shown 
a nulla bona return. The same warrant must be used but the warrant must be re-
issued. 

• Where the court on good ground has authorised a Warrant of Execution against 
immovable property of the debtor. This can happen where the plaintiff in his 
summons requested an order that the immovable property subject to the bond be 
declared immediately executable.  

 
On 8 October 2004 in Jaftha v Schoeman and others CCT 74/03, the Constitutional 
Court held that the process of execution against immovable property is 
unconstitutional in that it allows an execution against a debtor's home to be sold 
where the circumstances may not justify it. 
 
In the circumstances the court held that the ideal remedy would be a judicial process 
in order that the court can determine whether the sale of the immovable property is 
justifiable in the circumstances. 
 
Accordingly, section 66(1)(a) of the Magistrates' Courts Act was found to be 
unconstitutional in that it did not provide for the judicial oversight of the sale of 
immovable property. 
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In order to provide a remedy for the perceived defect, the court ordered that the 
section, namely section 66(1)(a), must be read as if the words 'a court after 
consideration of all relevant circumstances', could order execution against immovable 
property. 
 
In the circumstances, prior to moving to execute against immovable property, judicial 
supervision would have to take place. In the past this has been unnecessary, as you 
could proceed after a return of insufficient movables had been received, or you had 
exhausted the attachment of the movable assets. 
 
Each magistrate's court will interpret the judicial process against the circumstances of 
the case. At present this has been interpreted as requiring an application to be brought 
for  property which is the execution debtor’s home to be declared executable. In this 
manner a court can determine the reasons for the attachment. 
 
 
The above applications will have to be supported by an affidavit, which sets out the 
grounds for the attachment of the immovable property. 

 
In terms of section 67 certain property is exempt from execution: 
 

• the necessary beds, bedding and clothing of the execution debtor and his family; 

• the necessary furniture and household utensils; * 

• stock, tools and agricultural implements of a farmer; * 

• the supply of food and drink in the house sufficient for the needs of such debtor 
and of his family for one month; 

• tools and implements of trade; * 

• professional books, documents and instruments necessarily used by the debtor in 
his profession; and * 

• such arms and ammunition as the debtor is required by law to have in his 
possession as part of his equipment.   

 
* not exceeding R2 000,00 in value 

 
The amounts which must appear on the warrant are as follows: 
 

• capital or balance of capital of the claim; 

• judgment costs, which must be taxed costs or the judgment costs of an 
undefended matter; 

• interest − the amount thereof, the rate and the starting date; and 

• warrant costs. 
 
Sometimes the attorney wishes the Sheriff not only to attach the goods of the debtor, but 
also to remove the attached goods immediately. In such a case the attorney should 
endorse the warrant with the words 'attach and remove immediately'. The cost of 
removal and storage is high and may run into hundreds of rands. If a third party lodges 
a valid claim against the goods which have then to be released without any sale taking 
place, the plaintiff loses a great deal of money. On the other hand, the risk of the goods 
remaining on the premises of the debtor is the chance that the debtor may move 
suddenly and take the goods with him to an unknown destination. However, the removal 
of the goods usually forces the debtor to make payments or arrangements. 
After the Sheriff has delivered his return of service together with an inventory of the 
goods, the attorney may request the Sheriff to name a date, time and place for the sale 
of the goods. The Sheriff will reply, specifying the required details in a letter.  
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The attorney must then draft the notice of sale and the required number of copies must 
be delivered to the Sheriff not less than 10 days before the sale. A further copy must be 
sent to the newspaper in which an advertisement must be placed not less than 10 days 
before the sale. 
 
The attorney must also draft a detailed statement of account showing the balance owing 
by the debtor. The Sheriff will pay this amount provided the goods are sold for a 
sufficient amount. 
 
Interpleader proceedings (see Rules 39 and 44) 
 
Interpleader proceedings may be used where two or more persons lay claim to goods or 
money in possession of a third party. This party does not know to whom the goods or 
money must be delivered. An interpleader summons is therefore issued by the third 
party against the two or more parties laying claim to the goods. The third party attaches 
an affidavit to the summons in which he sets out the circumstances and that he has no 
claim to the goods. If money is involved it must be paid into court.  

 
 

EXAMPLE 
 
The seller of property or his attorney is in possession of the estate agent's commission and two 
agents lay claim to the commission 

 
 

Another instance in which interpleader proceedings are used is when a third party lays 
claim to property that has been either attached or attached and removed by the Sheriff; 
or the third party makes claim to the proceeds of property attached and sold in 
execution.  
 
The claimant must file an affidavit in triplicate with the Sheriff. In this affidavit his claim 
must be set out and the grounds on which it is based, substantiated by evidence. The 
Sheriff provides one copy to each, the execution creditor and the execution debtor. 
Within ten days of receiving the affidavit, the execution creditor must advise the Sheriff 
in writing whether he admits or rejects the claim. If the claim is admitted, the Sheriff 
may withdraw the property from his possession. Should the claim be rejected, the 
Sheriff must issue an interpleader summons within ten days, calling on the claimant 
and the execution creditor to appear in court on a date specified, to have the claim 
heard.  
 
Applications 
 
There are two types of procedures, namely: 
 
• the action procedure (which we have considered above), where pleadings are 

exchanged between the parties in order to define the issues in dispute and the 
parties thereafter present their evidence at a trial; and  

• the application procedure (also known as motion procedure). 
 
The parties to an application procedure are known as the applicant and the respondent. 
 
Application proceedings are commenced on notice by means of notice of motion, to 
which the applicant must attach the founding affidavit by the applicant, together with 
such further affidavits by other persons as may be required to support his case. If the 
respondent wishes to oppose the application, he must give notice of his intention to do 
so by filing a notice to oppose. Thereafter the respondent must file an opposing affidavit, 
failing which the matter may be enrolled for hearing. The applicant may reply with a 
replying affidavit. When the application is heard the court will be in possession of 
written material equivalent to the pleadings, as well as the evidence in an action.  
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All the court does is hear the legal argument of the litigant's legal representatives. There 
is no distinction or separation between the pleading and the evidence stages. The 
affidavits that are incorporated in the application formulate the issues of fact between 
the parties, as well as embody the evidence which the respective parties adduce in proof 
of their factual averments. 
 
Generally, it may be said that an application by way of notice may be brought if there is 
no real dispute on any material question of fact or where, if there is such a dispute of 
fact, it can be satisfactorily determined without the aid of oral evidence. 
 
The application procedure may be used where it is prescribed by the Rules, for example, 
an application for summary judgment (already covered under the heading 'Summary 
judgment'), or as a means to enforce a party to action proceedings to abide by the Rules. 
This is known as an interlocutory application. For example, if the defendant fails to 
deliver his discovery affidavit timeously, the plaintiff may bring an application for the 
court to order the defendant to respond.  
 

 
EXAMPLE 

 
Where the plaintiff has served a notice on the defendant to discover and the defendant fails to do 
so, the plaintiff may bring an application for an order compelling the defendant to discover. 

 
 

Specific applications 
 
Interdicts 
 

Interdicts are granted to protect a person against the wrongful violation of their rights. 
There are three types of interdicts: 

 

• Prohibitive interdicts − these prohibit a person from committing an act which 
infringes the rights of others or which threatens to infringe them. 

 
 

EXAMPLE 
 
A woman may obtain an interdict against a man prohibiting him from following her, assaulting or 
abusing her in any way. 

 
 

• Commanding interdicts − these require positive conduct on the part of the 
wrongdoer to determine the continuing wrongfulness of an act that has been 
committed. 

• Restoring interdicts − where a person has been wrongfully deprived of their 
property, they are entitled to immediate re-possession by means of a spoliation 
order. 

 
Interdicts may be temporary or final. A temporary interdict is granted pending the 
outcome of an action in which the rights of the parties are to be determined. A final 
interdict is granted without attaching a time limit to it. 
 
There are three requirements for a final interdict: 
 

• the applicant must have a clear right; 
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• there must be an infringement of his rights or at least a threatening infringement 
thereof; and 

• no other remedy must be available to the applicant. 
 
Final interdicts are usually obtained by way of action and temporary interdicts by way of 
motion.  
 
Urgent applications 
 
In cases of urgency the relief may be requested by way of an ex parte application. In 
such cases a rule nisi will be granted in which the respondent is called upon to show 
cause why a final interdict should not be granted on the return day.  

 
 

EXAMPLE 
 
Where a lessor evicts his lessee and prohibits him access to the leased premises, the lessee may 
approach the court by way of an ex parte application for urgent relief, requesting an interdict 
compelling the respondent (the lessor) to place the applicant (the lessee) in undisturbed 
possession of the property and to prohibit the respondent from further disturbing the applicant in 
his undisturbed possession of the property. Should the applicant in his verifying affidavit satisfy 
the court that he is entitled to possession and undisturbed use of the property (for example, by 
stating that there is a valid lease agreement and that he has properly fulfilled all his duties in terms 
thereof), then the court will grant a temporary interdict and a rule nisi which will be confirmed or 
discharged on the return date.  

 
 

Appeals 
 
An appeal is based on the grounds that the decision of the trial court was either wrong 
in law or wrong in fact. Leave to appeal has to be granted by the trial court. 
 
An appeal lies to the High Court and there are strict procedural requirements to be 
observed. 
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CIVIL PROCEEDINGS IN THE HIGH COURT 
 
 
Civil jurisdiction  
 
The High Court has inherent jurisdiction as opposed to the magistrates' or regional 
courts, which are creatures of statute and can only hear matters which fall within the 
jurisdictional limits set by the Magistrates' Courts Act. 
 
The jurisdiction of the High Court is limited by certain statutes, for example, income tax 
appeals must be heard by the special income tax court. 
 
Territorial limits 
 

The jurisdiction of the High Court is territorially limited to the boundaries of the relevant 
High Court's seat. In order to determine whether a particular High Court has 
jurisdiction, there must be a link between the persons over which the legal competence 
is exercised and the geographical area over which the jurisdiction of the court is valid. 

• In cases of contractual claims the link is in the fact that the contract in dispute 
was concluded within the court's jurisdiction and that the breach must have 
occurred there. 

 

• In cases of claims that result from a delict the delict has to have been committed 
in the geographical area of the court. 

 

• In cases concerning relief with regard to a real right or an immovable property 
right, the court will have jurisdiction if such real right or property is situated 
within the court's territorial limits. 

 

• If none of the above-mentioned requirements are met, the court in general will still 
have jurisdiction if the defendant is domiciled or resident within the particular 
court's territory (actor sequitur forum rei). 

 
Officials of the court 
 
Judges 
 
Judges are usually appointed from the ranks of senior advocates, senior attorneys or 
senior academics. The procedure governing their appointment is set out in section 174 
of the Constitution. 
 
The registrar 
 
The Registrar is a senior official in the Department of Justice and is the head of the 
court administration. A registrar is appointed for each provincial division of the High 
Court. 
 
All pleadings are issued from his office, the originals of which are filed in the respective 
court files. 
 
The registrar must issue every summons.Under normal circumstances a summons will 
only be issued on a court day, that is, weekdays from 09h00 to 13h00 and from 14h00 
to 15h00. No process may be issued or filed after 15h00 except for a notice of intention 
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to defend but then before 16h00. The registrar may issue process and accept documents 
at any time and shall do so when directed by a judge. 

The sheriff 
 
Sheriffs are executive officers of the court and are responsible for the service of process 
through which an action is instituted or motion proceedings are launched, as well as the 
execution attachments and removal orders that are made by the court. 
 
The taxing master 
 
The taxing master is an officer of the court in the office of the registrar who must see to 
it that the bills of costs of all practitioners, where costs are awarded, properly comply 
with the provisions of the rules with regard to costs. The taxing master must allow all 
costs and expenses as appear to him to have been necessary or proper for the 
attainment of justice or to defend the rights of any party. 
 
The family advocate 
 
After the institution of a divorce action or the lodging of an application for the variation, 
rescission or suspension of an order with regard to custody or guardianship of, or access 
to a child made in terms of the Divorce Act, the family advocate shall conduct an inquiry 
and report to the court on the welfare of each minor or dependent child of the marriage 
concerned. 
 
Interpreters 
 
Any witness is entitled to speak in his mother tongue in court. As English and Afrikaans 
are the only languages used in court, interpreters are often used. 
 
The court orderly 
 
The court orderly is an officer in the registrar's office who assists the court in the orderly 
progress of proceedings. He will, for example, call out witness names, swear witnesses 
in, and hand documents to the judge handed into court by counsel. 
 
Judge's clerks 
 
Every judge has a clerk who assists him in a variety of ways, for example, making 
personal arrangements, and collecting law reports and reference works from the library. 
A practitioner will not be able to see a judge in chambers without being accompanied by 
the judge's clerk. 
 
The court stenographer 
 
They are entrusted to record the proceedings in court and are employed by a private 
organisation. 
 
The Master of the High Court 
 
A Master of the High Court is an official in the Department of Justice appointed to each 
seat of the High Court. Although he does not deal directly with the court on a regular 
basis, his position involves submitting reports to court periodically. The office of the 
Master deals mainly with deceased and insolvent estates. 
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Attorneys and advocates 
 
Both are officers of the High Court. Advocates are briefed by attorneys to appear in the 
High Court or magistrate's court on behalf of their clients. Advocates do not only appear 
in court, they also draft and prepare pleadings, provide written legal opinions, draft 
contracts, and so on, at the request of attorneys. 
When briefing an advocate, whether it be to draft the particulars of a claim in a matter, 
appear in motion court in an application, for example, for summary judgment or an 
application to compel, or to provide a written legal opinion, it is important to provide him 
with all the necessary details and documents he may require.  
 

 
EXAMPLE 

 
The following documents must be included in counsel's brief when appearing for the plaintiff in a 
summary judgment application: 
 

• a copy of the summons; 

• a copy of the return of service; 

• a copy of the notice of intention to defend; 

• a copy of the application for summary judgment together with the founding affidavit; and 

a copy of the answering affidavit, if one has been filed 
 
By briefing an advocate, the attorney is not handing the matter over to the advocate, he is merely 
requesting his specialist assistance.  
_______________________________________________________________________________________ 
 
The form of civil proceedings 
 
The form of civil proceedings in the High Court and the magistrate's court are, for our 
purposes, very similar, especially with regard to the action procedure.  Students should 
note however that the proceedings in the magistrate's court are regulated by the 
Magistrates Courts Act and Rules and the proceedings in the High Court are regulated 
by the Supreme Court Act and Rules.  
 
Also note that the time periods allowed in proceedings differ in the High Court and the 
magistrates court.  
 
The application procedure in the High Court is more extensive than in the magistrate's 
court and there are certain applications that are exclusive to the High Court. 

 
 

EXAMPLE 
 
• Application for sequestration: 

Provision is made for the application for the sequestration of an individual's estate or for the 
liquidation of a company.  

 
• Application for the appointment of a curator: 

Provision is made for an application to court for an order declaring a person to be of 
unsound mind, and as such incapable of managing their affairs, or by reason of some 
disability, mental or physical, incapable of managing their affairs, and appointing a curator 
bonis over their affairs. Before this can be done an application must be brought for the 
appointment of a curator ad litem for such patient to represent him in the proceedings. (see 
Annexure P) 
 

_______________________________________________________________________________________ 
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NOTES 
 
 
Annexure A 
 
• Sections 28, 29, 45 and 46 of the Magistrates' Courts Act 32, 1944, as amended, 

are attached. You must study these sections. 
 
 
Annexure B to Annexure R 
 
• These annexures provide you with a practical example of the preparation of 

pleadings and the use of precedents in civil litigation. 

• You must read the relevant annexures as a practical illustration of the notes (they 
have been cross-referenced). 

• You must not study the substantive content of these annexures, but should 
familiarise yourself with the use of prescribed forms or precedents. The notes 
outline the required forms or content of these documents, in terms of the 
Magistrates' Court Act and Rules. 

 
 
Annexure S 
 
• In this annexure you will find a flow chart of pre-trial proceedings in the 

magistrates' court.  
 
 
You are not expected to read up sections or Rules not reproduced in the annexures.  
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ANNEXURE A: EXTRACTS FROM THE MAGISTRATES' COURTS 
ACT 32 OF 1944 

 
 
Extracts from the Magistrates' Courts Act 32 of 1944 
 
28 Jurisdiction in respect of persons 

 
1. Saving any other jurisdiction assigned to a court by this Act or by any other 
law, the persons in respect of whom the court shall, subject to subsection (1A), 
have jurisdiction shall be the following and no other: 
 

(a) any person who resides, carries on business or is employed within the 
district or regional division; 

 
(b) any partnership which has business premises situated or any member 

whereof resides within the district or regional division; 
 

(c) any person whatever, in respect of any proceedings incidental to any 
action or proceeding instituted in the court by such person himself or 
herself; 

 
(d) any person, whether or not he or she resides, carries on business or is 

employed within the district or regional division, if the cause of action 
arose wholly within the district or regional division; 

 
(e) any party to interpleader proceedings, if: 
 

i. the execution creditor and every claimant to the subject matter 
of the proceedings reside, carry on business, or are employed 
within the district or regional division; or 

 
ii. the subject matter of the proceedings has been attached by 

process of the court; or 
 

iii. such proceedings are taken under [subsection (2) of section 
sixty-nine] section 69(2) and the person therein referred to as 
the 'third party' resides, carries on business, or is employed 
within the district or regional division; or  

[Sub-para. iii. added by s 12 (b) of Act 40 of 1952.] 
 

iv. all the parties consent to the jurisdiction of the court; 

[Sub-para. iv. added by s 12 (b) of Act 40 of 1952.] 
 

(f) any defendant (whether in convention or reconvention) who appears 
and takes no objection to the jurisdiction of the court; 

 
(g) any person who owns immovable property within the district or 

regional division in actions in respect of such property or in respect of 
mortgage bonds thereon. 

[Sub-s (1) amended by s 12 (a) of Act 40 of 1952.] 
 

(1A)    For the purposes of Section 29 (1B) a court for a regional division shall have 
jurisdiction if the parties are or if either of the parties is -  

 
   i domiciled in the area of jurisdiction of the court on the date on  
   which proceedings are instituted; or 
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   ii ordinarily resident in the area of jurisdiction of the court on the 
    said date and has or have been ordinarily resident in the   
   Republic for a period of not less than one year immediately prior  
   to that date. 

 
(2) 'Person' and 'defendant' in this section include the State. 

 
29 Jurisdiction in respect of causes of action 
 

(1) Subject to the provisions of this Act and the National Credit Act, 2005,(Act 
No. 34 of 2005) a court, in respect of causes of action, shall have jurisdiction 
in: 

 
(a) actions in which is claimed the delivery or transfer of any property, 

movable or immovable, not exceeding in value the amount determined 
by the Minister from time to time by notice in the Gazette*; 

 
(b) actions of ejectment against the occupier of any premises or land 

within the district or regional division: Provided that, where the right 
of occupation of any such premises or land is in dispute between the 
parties, such right does not exceed the amount determined by the 
Minister from time to time by notice in the Gazette* in clear value to 
the occupier; 

 
(c) actions for the determination of a right of way, notwithstanding the 

provisions of section 46; 
 

(d) actions on or arising out of a liquid document or a mortgage bond, 
where the claim does not exceed the amount determined by the 
Minister from time to time by notice in the Gazette*; 

 
(e) actions on or arising out of any credit agreement, as defined in section 

1 of the National Credit Act 2005 (Act No. 34 of 2005)  where the claim 
or the value of the property in dispute does not exceed the amount 
determined by the Minister from time to time by notice in the Gazette*; 

 
(f) actions in terms of section 16 (1) of the Matrimonial Property Act, 

1984(Act No. 88 of 1984), where the claim or the value of the property 
in dispute does not exceed the amount determined by the Minister 
from time to time by notice in the Gazette*; 

 
(fA) actions, including an application for liquidation, in terms of the 

Close Corporations Act, 1984 (Act 69 of 1984): 

[Para. (M) inserted by s 2 of Act 157 of 1993.] 
 

(g) actions other than those already mentioned in this section, where the 
claim or the value of the matter in dispute does not exceed the amount 
determined by the Minister from time to time by notice in the Gazette*. 

 
(1A) The Minister may determine different amounts contemplated in subsection 

(1) (a), (b), (d), (e) , (f) and (g) in respect of courts for districts and 
courts for regional divisions. 

(1B) (a) A court for a regional division in respect of cause of action, shall, 
subject to section 28(1A), have jurisdiction to hear and determine suits 
relating to the nullity of a marriage or a civil union and relating to 
divorce between persons and to decide upon any question arising 
therefrom, and to hear any matter and grant any order provided for in 
terms of the Recognition of Customary Marriages Act, 1998 (Act No. 
120 of 1998). 
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 (b) A court for a regional division hearing a matter referred to in 

paragraph (a) shall have the same jurisdiction as any High Court in 
relation to such a matter. 

 
 (c) The presiding officer of a court for a regional division hearing a matter 

referred to in paragraph (a) may, in his or her discretion, summon to 
his or her assistance two persons to sit and act as assessor in an 
advisory capacity on questions of fact. 

 
 (d) Any person who has been appointed as a Family Advocate or Family 

Counsellor under the Mediation in Certain Divorce Matters Act, 1987 
(Act No. 24 of 1987), shall be deemed to have also been appointed in 
respect of any court for a regional division having jurisdiction in the 
area for which he or she has been appointed. 

 
(1C) Jurisdiction conferred on a court for a regional division in terms of this 

section shall be subject to a notice having been issued under section 2(1) 
(1A) in respect of the place of holding, and the extent of the civil 
adjudication, of such court. 
 

(2) In subsection (1) 'action' includes a claim in reconvention. 
 
* presently not exceeding:  
R100 000 in the district courts 
R100 000 – R300 000 in the regional courts. 

 
[S 29 amended by s 13 of Act 40 of 1952, by s 39 of Act 68 of 1957 by s 3 of Act 19  
of 1963 and by s 10 of Act 53 of 1970 substituted by s 27 of Act 94 of 1974, amended by s 1 
of Act 56 of 1984 and by s 35 of Act 88 of 1984 and substituted by s 3 of Act 25 of 1987.] 
 
29A Jurisdiction in respect of appeals against decisions of Black chiefs, headmen 

and chiefs' deputies 
 

(1) If a party appeals to a Magistrates' Court in terms of the provisions of 
section 12 (4) of the Black Administration Act, 1927 (Act 38 of 1927), the said 
court may confirm, alter or set aside the judgment after hearing such evidence as 
may be tendered by the parties to the dispute, or as may be deemed desirable by 
the court. 

 
(2) A confirmation, alteration or setting aside in terms of subsection (l), shall 

 be deemed to be a decision of a magistrates' court for the purposes of the 
 provisions of Chapter XI. 

 
[S29A inserted by s 2 of Act 34 of 1986.] 

 
45 Jurisdiction by consent of parties 

 
(1) Subject to the provisions of section forty-six, the court shall have 

jurisdiction to determine any action or proceeding otherwise beyond the jurisdiction, if 
the parties consent in writing thereto: Provided that no court other than a court having 
jurisdiction under section twenty-eight shall, except where such consent is given 
specifically with reference to particular proceedings already instituted or about to be 
instituted in such court, have jurisdiction in any such matter. 
 

(2) Any provision in a contract existing at the commencement of the Act or 
thereafter entered into, whereby a person undertakes that, when proceedings have been 
or are about to be instituted, he will give such consent to jurisdiction as is contemplated 
in the proviso to subsection (l), shall be null and void. 
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46 Matters beyond the jurisdiction 
 

(l) [Sub-sec (1) repealed by S8 of Act 31 of 2008.] 
 
(2) A court shall have no jurisdiction in matters– 
 

(a)  in which the validity or interpretation of a will or other testamentary 
document is in quest on; 

 
(b) in which the status of a person in respect of mental capacity is sought 

to be affected; 
 

(c) in which is sought specific performance without an alternative of 
payment of damages, except in– 

 
(i) the rendering of an account in respect of which the claim does 

not exceed the amount* determined by the Minister from time to 
time by notice in the Gazette: 

 
[Sub-para. (i) substituted by s 4 of Act 25 of 1987.] 

 
(ii) the delivery or transfer of property, movable or immovable, not 

exceeding in value the amount* determined by the Minister from 
time to time by notice in the Gazette; and 

[Sub-para. (ii) substituted by s 4 of Act 25 of 1987.] 
 

(iii) the delivery or transfer of property, movable or immovable. 
exceeding in value the amount* determined by the Minister from 
time to time by notice in the Gazette. where the consent of the 
parties has been obtained in terms of section 45; 

 
[Sub-para. (iii) substituted by s 4 of Act 25 of 1987.] 

 
[Para. (c) amended by s 5 of Act 19 of 1963 and substituted by s 28 of Act 94 of 1974 
and by s 2 of Act 56 of 1984.] 
 

(d) in which is sought a decree of perpetual silence. 
 

* presently not exceeding:  
R100 000 in the district courts 
R100 000 – R300 000 in the regional courts. 
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ANNEXURE B: LETTER OF DEMAND 
 
 

Markgraaff & Partners 
 Attorneys Conveyancers and Notaries 
 
12 March 2010 
 
Mr J.D. Phillips 
PO Box 23 
Pinelands 
7405 
 
Dear Mr Phillips 
 
Re: Motor vehicle collision 23 February 2010 
 

Our reference: AM/sd/D045/97 
 

PER REGISTERED POST 
 
We act on instructions of Miss Ima Hurt, the owner of Toyota Corolla motor vehicle 
registration number CA 234567. 
 
Our client has instructed us that on 23 February 2010 and at the intersection of Moore 
and Connor Roads, Wynberg, a collision occurred between our client's vehicle and a 
vehicle being driven by you, BMW registration number CA 987654. 
 
As a result of the collision our client's vehicle was damaged and our client has 
consequently suffered loss and damages. The fair and reasonable cost of repairing such 
damages is the sum of R34 000,00. 
 
From the information in our possession, it would appear that the sole cause of the said 
collision was your negligent driving. We are instructed to demand from you as we 
hereby do, the aforesaid sum of R34 000,00 payable to our offices within 10 days of 
receipt of this letter, failing which further legal action will be taken against you. 
 
You are further advised that in terms of section 56 of the Magistrates’ Courts Act you 
are liable for the costs of this letter in the sum of R11,00. 
 
Yours faithfully 
 
Markgraff & Partners 
 

2nd Floor, Louis Luyt Building, 99 Visagie Street, Cape Town, 8000 
Tel (021) 46 8989 Fax (021) 46 8990 
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ANNEXURE C: SIMPLE SUMMONS 
 

IN THE MAGISTRATES COUT FOR THE DISTRICT OF SOMERSET WEST 

HELD AT SOMERSET WEST      CASE NUMBER: 1/11 

In the matter between:  

FUN FURNISHERS (PTY) LTD        Plaintiff 

and 

P GREEN            Defendant 

_____________________________________________________________________________________ 

SUMMONS 

_____________________________________________________________________________________ 
 
TO:  The Sheriff or his/her deputy 
  CAPE TOWN 
 
INFORM:  P GREEN, an adult male plumber whose full and further particulars are to 
  the plaintiff unknown residing at 15 Smith Street, Somerset West, which 
  address is the Defendant’s chosen domicilium citandi et executandi. 
  (hereinafter called “the Defendant”) 
 
THAT: FUN FURNISHERS (PTY) LTD, a company with limited liability, duly  
  registered in accordance with the Company laws of the Republic of South  
  Africa, of 12 Hope Road, Woodstock (hereinafter called the    
  “Plaintiff”) 
 
Hereby institutes action against him in which the Plaintiff claim/s: 
1. Payment of the sum of R 30 500.00(THIRTY THOUSAND AND FIVE HUNDRED 
 RAND), being the amount which is due, owing and payable by the Defendant to 
 the Plaintiff for goods sold and delivered by Plaintiff to Defendant at the latter’s 
 special instance and request in and during June 2010, which amount despite 
 demand defendant fails and / or neglects to pay and which said sum, despite 
 demand, remains unpaid; 
 
2. Interest thereon at the rate of 15.50% from a tempore morae; 
 
3. Costs of suit; 
 
4. further and/or alternative relief. 

To the sheriff or his/her deputy:  
 
INFORM: the Defendant further that if the defendant disputes the claim and wishes to 
  defend the action he or she shall: 
 

(I) within 10 days of the service upon him or her of this summons file 
with the registrar or clerk of this court at Somerset West, 33 Caledon 
Street, Somerset West notice of his or her intention to defend and 
serve a copy thereof on the plaintiff  or plaintiff’s attorney, which 
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notice shall give an address referred to in rule 13(3) for the service 
upon the defendant of all notices and documents in the action. 

 
(II)  

INFORM the defendant further that if he or she fails to file and serve notice as  
aforesaid, judgment as claimed may be given against him or her without further notice 
to him or her. And immediately thereafter serve on the defendant a copy of this 
summons and return the same to the registrar or clerk of the court with whatsoever you 
have done thereupon.  

 

 

DATED at ................................... this ........................ day of ............. 20…… 

 

___________________________ 

Clerk of the Court 

 

________________________ 

Plaintiff’s Attorney 

Name 

Address 

CAPE TOWN 

TEL: 

FAX: 

E-MAIL: 

Service Address: 

 

Defendant must take notice that 
(a) in default of defendant paying the amount of the claim and costs within the  
 said period or of defendant delivering a notice of intention to defend he or she 
 will be held to have admitted the said claim and the plaintiff may proceed therein 
 and judgment may be given against defendant in his or her absence; 
 
(b) if defendant pays the said claim and costs within the said period judgment will 
 not be given against defendant herein and he or she will save judgment charges. 
 Defendant will also save judgement charges if, within the said period, he or she 
 lodges with the clerk of the aforesaid Court a consent to judgment;  
 
(c) if defendant admits the claim and wish to consent to judgment or wish to 
 undertake to pay the claim in instalments or otherwise, defendant may approach 
 the plaintiff or plaintiff's attorney.  
 

Notice:  
(i) Any person against whom a court has, in a civil case, given judgment or made 
 any order who has not, within 10 days, satisfied in full such judgment or order 
 may be called upon by notice in terms of section 65A( 1) of the Act to appear on a 
 specified date before the court in chambers to enable the court to inquire into 
 the financial position of the judgment debtor and to make such order as the 
 court may deem just and equitable.  
(ii)  If the court is satisfied that - 
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 (aa)  the judgment debtor or, if the judgment debtor is a juristic person, a   
 director or officer of the juristic person has knowledge of the     
 abovementioned notice and that he or she has failed to appear before the   
 court on the date and at the time specified in the notice; or  
 (bb) the judgment debtor, director or officer, where the proceedings were   
 postponed in his or her presence to a date and time determined by the   
 court, has failed to appear before the court on that date and at that time; or  
 (cc) the judgment debtor, director or officer has failed to remain in attendance  
 at the proceedings or at the proceedings so postponed, the court may, at   
 the request of the judgment creditor or his or her attorney, authorise the   
 issue of a warrant directing a sheriff to arrest the said judgment debtor,   
 director or officer and to bring him or her before a competent court to   
 enable that court to conduct a financial inquiry. [Section 65A(6) of the Act]  
 
(iii) Any person who 
 (aa) is called upon to appear before a court under a notice in terms of section  
  65A(1) or 65A(8)(b) of the Act (where the sheriff, in lieu of arresting a   
 person, hands to that person a notice to appear in court) and who wilfully  
 fails to appear before the court on the date and at the time specified in the  
 notice; or  
 (bb) where the proceedings were postponed in his or her presence to a date and 
  time determined by the court, wilfully fails to appear before the court on  
  that date and at that time; or  
 (cc) wilfully fails to remain in attendance at the relevant proceedings or at the  
  proceedings so postponed, shall be guilty of an offence and liable on   
 conviction to a fine or to imprisonment for a period not exceeding three   
 months. [Section 65A(9) of the Act]  
(iv) On appearing before the court on the date determined in the notice in terms of 
 section 65A(1) or (8)(b) of the Act in pursuance of the arrest of the judgment 
 debtor, director or officer under a warrant referred to in section 65A(6) of the Act 
 or on any date to which the proceedings have been postponed, such judgment 
 debtor, director or officer shall be called upon to give evidence on his or her 
 financial position or that of the juristic person and his or her or its ability to pay 
 the judgment debt. [Section 650 of the Act]  
(v) Any person against whom a court has, in a civil case, given any judgment or 
 made any order who has not satisfied in full such judgment or order and paid all 
 costs for which he or she is liable in connection therewith shall, if he or she has 
 changed his or her place of residence, business or employment, within 14 days 
 from the date of every such change notify the clerk or register of the court who 
 gave such judgment or made such order and the judgment creditor or his or her 
 attorney fully and correctly in writing of his or her new place of residence, 
 business or employment, and by his or her failure to do so such judgment debtor 
 shall be guilty of an offence and liable upon conviction to a fine or imprisonment 
 for a period not exceeding three months. [Section 109 of the Act)]  
 
 
(2) Consent to judgment.  
 

I admit that I am liable to the plaintiff as claimed in this summons (or in the amount  

of R.............. and costs to date) and I consent to judgment accordingly.  

Dated at this .............. day of ............                      20 ...... . ,  

 

……………………………………………………. 

Defendant  

(3) Notice of intention to defend . 
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To the Registrar/Clerk of the Court. 

Kindly take notice that the defendant hereby notifies his or her intention to defend this 

action.  

Dated at .... .... ....... .... ... .. ... this . ..... ............... day of .............. , 20 ....... ,  

 
…………………………. 

Defendant/Defendant's attorney  

Address  
……………………………………………………………………………………………………… 

Postal address  
……………………………………………………………………………………………. 

Facsimile (fax) number (where available) ......................................................  

Electronic mail (e-mail) address (where available) .........................., ........ , ...... .  

(Give full address for acceptance of service of process or documents within 15 

kilometres from the Court-house and also the postal address.)  

* The original notice must be filed with the registrar or clerk of the court and a copy 

thereof served on the plaintiff or plaintiffs attorney.  
 
Costs if the action is undefended will be as follows: 
 
Summons………………………R 
Judgement………… ………….R 
Attorney’s charges…………….R 
Sheriff’s fees…………………..R 
Sheriff’s fees on re-issue……..R 
 
Total……………………………..R 
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ANNEXURE D: COMBINED SUMMONS 
 
IN THE MAGISTRATE’S COURT FOR THE DISTRICT OF PORT ELIZABETH 
AT CIVIL COURT, DE VILLIERS STREET, NORTH END, PORT ELIZABETH 
 

           Case No: 

 

In the matter between: 

 

 

Xxxxxxxxxxxxxxxxxx                  Plaintiff 

 

and 

 

ROAD ACCIDENT FUND       Defendant 

 

To the sheriff or his/her deputy:  

INFORM the ROAD ACCIDENT FUND, established in terms of Section 2(1) of 

the Road Accident fund Act of 1996 (Act No.56 of 1996), within the area of jurisdiction 

of the abovementioned Honourable Court at 26 abc Road, Port Elizabeth (hereinafter 

called the defendant), that xxxxxxxx, an adult female person, currently residing at 121 

abc Road, Mill Park, Port Elizabeth (hereinafter called the plaintiff), hereby institutes 

action against it in which action the plaintiff claims:  

The relief claimed on the grounds set out in the particulars annexed hereto. 

 

INFORM the defendant further that if defendant disputes the claim and wishes to 

defend the action it shall- 

(i) within 10 days of the service upon him of this summons file with the 

registrar of this court, at New Law Courts, De Villiers Street, North End, 

Port Elizabeth, notice of his intention to defend and serve a copy thereof 

on the plaintiff or plaintiff's attorney, which notice shall give an address 

referred to in rule 13(3) for the service upon the defendant of all notices 

and documents in the action; 
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(ii) thereafter, and within 20 days after filing and serving notice of intention to 

defend as aforesaid, file with the registrar of clerk of the court and serve 

upon the plaintiff’s attorney a plea, exception, notice to strike out, with or 

without a counter-claim.  

INFORM the defendant further that if he fails to file and serve notice as aforesaid, 

judgment as claimed may be given against him without further notice to it, or if, having 

filed and served such notice, defendant fails to plead, except, make application to strike 

out or counter-claim, judgment my be given against him. 

And immediately thereafter serve on the defendant a copy of this summons and 

return the same to the registrar of the court with whatsoever you have done thereupon.  

DATED at                                   this             day of                      2011.  

     

Clerk of the Court 

     

Plaintiff's Attorney  

RICHARD LAWRENCE ATTORNEYS 

1st Floor, MGE Building 

128 Heugh Road, Walmer 

PORT ELIZABETH 

6001 

(Our Ref:  RJL/bt/C1003005) 
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     Notice of intention to defend 

To the Registrar /Clerk of the Court.  

Kindly take notice that the defendant hereby notifies his or her intention to defend this action.  

Dated at ……………………… this ....... day of ....................... , 20 ....... ,  

 

Defendant/Defendant's attorney  

Address  

………………………. 
………………………. 
………………………. 
 
Postal address  
……………………….. 
……………………….. 
……………………….. 
 
Facsimile (fax) number (where available) …………………………… 

Electronic mail (e-mail) address (where available) .......................... 

(Give full address for acceptance of service of process or documents within 15 kilometres from the Court-house 
and also the postal address.)  

 
* The original notice must be filed with the registrar or clerk of the court and a copy thereof served on the plaintiff or 
plaintiffs attorney.  

Costs if the action is undefended will be as follows:  
Summons ................................R 552.90 
Judgment. ...............................R 465.12 
Attorney's charges...................R  
Sheriffs fees.........................…R 
Sheriffs fees on re-issue ......... R  
Total: ..............................…… R  
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ANNEXURE E : PARTICULARS OF CLAIM 
 
IN THE MAGISTRATE’S COURT FOR THE DISTRICT OF PORT ELIZABETH 
HELD AT CIVIL COURT, DE VILLIERS STREET, NORTH END, PORT 
ELIZABETH 
         CASE NO:   

In the matter between: 

 

Xxxxxxxxxxxxxxxxxxx1                  Plaintiff 

 
and 

 

ROAD ACCIDENT FUND                                    Defendant 

 

______________________________________________________________ 
 

PARTICULARS OF CLAIM 
______________________________________________________________ 

 

1.  The Plaintiff is xxxxxxxxxxxx1, a adult female person, currently 

residing at 12 ABC Road, Mill Park, Port Elizabeth. 

 

2. The Defendant is the Road Accident Fund, established in terms of 

Section 2(1) of the Road Accident Fund Act of 1996 (Act No.56 of 

1996) with its principal place of business at 26 ABC Road, Port 

Elizabeth. 

 

3. On or about the 5th of September 2006 and at or near Mati Road, New 

Brighton, Port Elizabeth, within the jurisdiction of the above 

Honourable Court, a collision occurred between a minibus taxi which 

registration letters and number are unknown to the plaintiff and driven 

by Pieter at the time and a bus with registration letters and number 
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CWV630EC.  At the time of the collision the Plaintiff was a passenger 

in the minibus taxi. 

 

4. At all times material to the collision, the said minibus taxi with 

 unknown registration letters and numbers was driven by Pieter, herein 

 referred to as the Insured Driver. 

 

5.  The aforesaid collision was caused solely due to the negligence of the 

Insured Driver, having been negligent in one or more of all of the 

following respects: 

 

5.1 he failed to keep a proper look-out; 

5.2 he drove at an excessive speed under the circumstances; 

5.3 he failed to apply the brakes of the insured vehicle timeously, 

adequately or at all; 

5.4 he failed to have and to keep the insured vehicle under proper 

control’ 

5.5 he failed to avoid the collision when by the exercise of reasonable 

care and skill and the taking of reasonable precautions he could 

and should have done so. 

 

6.  In and as a result of the aforesaid collision, the said Plaintiff sustained 

severe bodily injuries, more particularly injuries to her upper and lower 

limbs. 
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7.  By reason of the aforesaid injuries, the Plaintiff suffered damages in 

the amount of R25000.00 which amount is calculated as follows: 

 

7.1 General damages in respect of pain and suffering, loss of amenities 

life, scarring and disfigurement             R250000.00 

7.2  Special damages in respect of past medical expenses R0.00 

 

8.  Plaintiff has complied with the provision of Section 24 of Act 56 of 

1996 more particularly in connection with the submission of a cliam 

form to the Defendant with complete annexures. 

 

9.  In the premises Defendant is liable to the Plaintiff in the sum of 

R25000.00, which amount Defendant refuses, neglects and/or fails to 

pay to Plaintiff, which amount, despite demand, is now due and 

payable. 

 

10.  The whole cause of action arose within the area of jurisdiction of the 

above Honourable Court. 

 

 

WHEREFORE the Plaintiff prays for judgment against the Defendant as follows:- 

 

1. Payment of the amount of R25000.00; 

 

2. Payment of interest on the amount of R25000.00 at the legal rate of 

15.5% per annum from date of judgment to date of final payment; 
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3. Costs of the action; 

 

4. Further and/or alternative relief. 

 

DATED at                             this           day of                           2011. 

   
 

 
            
     RICHARD LAWRENCE ATTORNEYS   
     Attorneys for the Plaintiff 
     1st Floor, MGE Building 
     128 Heugh Road, Walmer 
     PORT ELIZABETH 
     6001 
     (Our Ref:  RJL/bt/c1003005) 
   
 
 
 
TO:  THE CLERK OF THE COURT 
  MAGISTRATE’S COURT 
  PORT ELIZABETH 
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ANNEXURE F: NOTICE OF INTENTION TO DEFEND 
 
IN THE MAGISTRATE’S COURT FOR THE DISTRICT OF PORT ELIZABETH 
AT CIVIL COURT, DE VILLIERS STREET, NORTH END, PORT ELIZABETH 
 
 
 CASE NO:-  
 
In the matter between: 
 
Xxxxxxxxxxxxxx PLAINTIFF 
 
and 
 
ROAD ACCIDENT FUND DEFENDANT 
 
 
 
  

NOTICE OF INTENTION TO DEFEND 
 

 

BE PLEASED TO TAKE NOTICE THAT the Defendant in the above action hereby 

gives notice of intention to Defend the action and appoints the Offices of Attorneys, DEF, 

128 ABC Road, Walmer, Port Elizabeth, as the address at which they will accept Service 

of all documents, notices and pleadings in the action. 

 

DATED at                                    on this the            day of                      2011. 

 

 

                                                          
 

Defendant/Defendant's attorney  
Address  
………………………. 
………………………. 
………………………. 

 
Postal address  
……………………….. 
……………………….. 
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……………………….. 
 

fax number (where available) 
………………… 

E-mail address (where available) ....…………… 
 

 
TO:  THE CLERK OF THE COURT 
  MAGISTRATE COURT 
  PORT ELIZABETH 
 
AND TO: RICHARD LAWRENCE ATTORNEYS 

1st Floor, MGE Building 

128 Heugh Road, Walmer 

PORT ELIZABETH 
6001 

(Our Ref:  RJL/bt/C1003005) 

 
  

Received:  

Date:  

Time:  
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ANNEXURE G: PLEA 
 
 
IN THE MAGISTRATE’S COURT FOR THE DISTRICT OF PORT ELIZABETH 
AT CIVIL COURT, DE VILLIERS STREET, NORTH END, PORT ELIZABETH 
 
 
 CASE NO:-  
 
In the matter between: 
 
Xxxxxxxxxxxxxx                PLAINTIFF 
 
and 
 
ROAD ACCIDENT FUND                DEFENDANT 
 
 

DEFENDANT’S PLEA 
 

 

The Defendant pleads as follows to Plaintiff’s Summons and Particulars of Claim 

as amplified by the Further Particulars thereto: 

 

1. AD Paragraph 1 thereof: 

 

Defendant notes Plaintiff’s name and gender, has no knowledge of the 

remaining allegations contained herein, does not admit the same and 

Plaintiff is put to the proof thereof. 

 

2. AD Paragraph 3 and 4 thereof: 

 

2.1 Defendant admit that on the 5th of September 2006 and at or 

near Mati Road, New Brighton, Port Elizabeth, within the 

area of jurisdiction of the above Honourable Court, a 

collision occurred between a mini bus taxi with registration 

letters and numbers unknown and driven by Pieter at the 

time and a bus bearing registration letters and numbers 

CWV630EC. 
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2.2 Save as aforesaid the remaining allegations contained 

herein are denied. 

 

3. AD Paragraph 5 thereof: 

Defendant does not admit that the said Pieter was negligent and 

Plaintiff is put to the proof thereof. 

 

4. AD Paragraph 6 and 7 thereof: 

Defendant has no knowledge of any of the allegations herein 

contained makes no admissions thereto and Plaintiff is put to the proof 

thereof. 

 

5. AD Paragraph 8 thereof: 

Defendant does not admit that Plaintiff has complied with the 

provisions of the said Act and Plaintiff is put to the proof thereof. 

 

6. AD Paragraph 9 thereof: 

Defendant admits demand and its refusal to pay but denies being 

liable to pay the amount claimed or at all. 

 

7. AD Paragraph 10 thereof: 

The contents hereof are admitted. 

WHEREFORE the Defendant prays that the Plaintiff’s claim be dismissed with 

costs. 

DATED at                     on this the                  day of                       2011. 

 

                                                          
 

Defendant/Defendant's attorney  
Address  
………………………. 
………………………. 
………………………. 

 
Postal address  
……………………….. 



 

______________________________________________________________________________ 
Civil Litigation Annexures / © SASPS / Page 22 

……………………….. 
……………………….. 

 
fax number (where available) 
………………… 

E-mail address (where available) ....…………… 
 

 
TO:  THE CLERK OF THE COURT 
  MAGISTRATE COURT 
  PORT ELIZABETH 
 
AND TO: RICHARD LAWRENCE ATTORNEYS 

1st Floor, MGE Building 

128 Heugh Road, Walmer 

PORT ELIZABETH 
6001 

(Our Ref:  RJL/bt/C1003005) 

 
  

Received:  

Date:  

Time:  
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ANNEXURE H: NOTICE OF SET DOWN 
 
 
IN THE MAGISTRATES' COURT FOR THE DISTRICT OF CAPE TOWN HELD AT 
CAPE TOWN 
 
 Case No.: 
 
In the matter between: 
 
J. W. Smith Plaintiff 
 
and 
 
J. M. Jones Defendant 
 
 

NOTICE OF SET DOWN 
 
 
BE PLEASED TO TAKE NOTICE that the above matter has been set down for hearing in 
the above Honourable Court on THURSDAY 16 May 2010 at 9.00 am in the forenoon or 
as soon thereafter as the matter can be heard. 
 
Kindly place the matter on the Roll accordingly. 
 
DATED AT CAPE TOWN this 4th day of FEBRUARY 2010. 
 

C. SMITH & COMPANY 
 

per: 
 
C. SMITH 
14 South Road 
CAPE TOWN 
8001 

 
TO: The Clerk of the Court 

The Magistrates' Court 
CAPE TOWN 

 
AND TO: Good & Litigant Attorneys 
  Park Building 
  Plein Street 
  WOODSTOCK 
 
  c/o Churchills Inc. 
  125 Short Road 
  CAPE TOWN 
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    ANNEXURE I: DISCOVERY AFFIDAVIT 
 
IN THE MAGISTRATE’S COURT FOR THE DISTRICT OF PORT ELIZABETH 
AT CIVIL COURT, DE VILLIERS STREET, NORTH END, PORT ELIZABETH 
 
 
 CASE NO:-  
 
In the matter between: 
 
Xxxxxxxxxxxxxx                                                                             PLAINTIFF 
 
and 
 
ROAD ACCIDENT FUND            DEFENDANT 
 
 
 
 
 
 
 DISCOVERY AFFIDAVIT 
 

 
I, the above-named plaintiff, 
 

XXXXXXXXXXX 
 

make oath and say: 

 

 1. 

I have in my possession or power the documents relating to the matters in question in this 

suit set forth in the First and Second Part of the First Schedule hereto. 

 

 2. 

I object to produce the said documents or recordings set forth in the Second Part of the 

said Schedule hereto. 

3. 

 I do so for the reason that these documents are privileged and therefore not discoverable. 
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 4. 

To the best of my knowledge I have had in my possession no documents which are no 

longer in my possession and which would in the normal course of events be discoverable 

in the Second Schedule hereto. 

 5. 

According to the best of my knowledge and belief, I have now and never had in my 

possession, custody or power or in the possession, custody or power of my Attorneys or 

Agents or any other person on my behalf, any documents or copy of or extract from any 

document relating to any matters in question in this case, other than the documents set 

forth in the First and Second Schedule hereto. 

 

DATED at                              on this the               day of                                  2011 

   

Xxxxxxxxxxxxxx                                                                                          

 
THUS SIGNED AND SWORN before me at                   on this       day of                                                 
, the Deponent having acknowledged that he knows and understands the contents of this 
Affidavit, and that he has no objection to taking the prescribed oath and that he considers 
the oath to be binding on his conscience. 
 
 
                                                              
COMMISSIONER OF OATHS 
 
EX OFFICIO : 
 
FULL NAME:  
  
ADDRESS: 
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 FIRST SCHEDULE 
 
FIRST PART:- 
 

No Date Description Original Copy 

1.  17/12/04 Statutory medical report from Livingstone Hospital  X 

2.   Medical records from Livingstone Hospital  X 

3.   Out patient card and copy of ID  X 

4.  19/12/04 OAR Form  X 

5.  17/10/06 RAF Form 1 X  

6.  31/07/07 Confirmation certificate iro motor vehicle X  

7.  24/10/07 Registered letter slip to RAF X  

8.  19/05/08 Letter from SAPS stating that the criminal case was 

withdrawn 

X  

9.  17/07/09 Letter from attorney requesting extension of time  X 

10.  14/08/09 Letter from attorney regarding statements from the 

owners of motor vehicle  

 X 

11.  10/09/09 Letter to attorney regarding the correct registration 

number 

 X 

12.  01/12/09 Sketch plan of incident and letter attached thereto X  

13.   Number Plate  X  

14.  07/01/10 Letter from attorney requesting more info  X 

15.  20/01/10 Letter to attorney in response to letter dated 

07/01/2010 

 X 

 

 FIRST SCHEDULE 

SECOND PART: 

 

1 Correspondence between Attorney and Client containing communications of a 

confidential nature with the object of obtaining Legal advice in relation to the 

matters in question in this action prior to, in contemplation of and during the 

continuance of these proceedings. 
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2 Statements of witnesses and reports brought into existence prior to, in 

contemplation of and during the continuance of these proceedings, and 

correspondence and documents in relation to information which might lead to the 

obtaining of such evidence or otherwise to enable the Defendant’s Case in this 

action to be conducted, which statements, reports, correspondence and documents 

are by their nature privileged. 

 

3 All other documents and correspondence brought into existence to enable the 

Defendant’s case in this action to be conducted, which are by their nature 

privileged, in respect of the proceedings between the parties. 
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    ANNEXURE J: EXPERT NOTICE AND SUMMARY 
 
 
IN THE MAGISTRATES' COURT FOR THE DISTRICT OF PRETORIA HELD AT PRETORIA 
 
In the matter between: CASE NO.: 3386/91 
 
XXXXXXXXXXX Plaintiff 
 
and 
 
THE MINISTER OF DEFENCE Defendant 
 
 

NOTICE AND SUMMARY IN TERMS OF RULE 24 (9)(a) and (b) 
 
 
BE PLEASED TO TAKE NOTICE that the Plaintiff intends calling as an expert witness, 
at the trial of the above matter, MR XXXXXXXXXXXXX. 
 
MR XXXXXXXXXXXXX WILL STATE THAT: 
 
1. He is presently employed as an Assessor of damage to motor vehicles by IGI 

Assurance Company Limited, Pretoria, and has been employed in such capacity 
for the past seven years. Prior to taking up employment with IGI Insurance 
Company Limited, he was self-employed as a panel beater for approximately eight 
years. Altogether he has 35 years experience in the motor trade. 

 
2. On 4 September 1990 he was instructed to inspect a certain 1984 Ford Sierra 

motor vehicle bearing registration number NFM 306 T in order to assess the 
nature and extent of the damage thereto, his having been informed that the 
vehicle had been damaged in a collision. 

 
3. He inspected the aforesaid vehicle at the premises of Jock's Panel beaters CC, 

Gemsbok Street, Koedoespoort, and found it to be in a damaged condition. The 
damage was consistent with having been occasioned in a recent collision. 

 
4. At the premises of Jock's Panel beaters CC, Gemsbok Street, Koedoespoort, he 

was furnished with a quotation numbered 12120 which detailed the repairs 
necessary to restore the said motor vehicle to its pre-collision condition. 

 
5. After having assessed the damage to the said motor vehicle against the 

aforementioned quotation, he was of the opinion that the fair and reasonable cost 
of effecting the repairs necessary to restore the said motor vehicle to its pre-
collision condition amounted to R9 182,09 (inclusive of GST). 

 
6. In his opinion the aforementioned sum is not greater than the difference between 

the fair and reasonable market value of the said motor vehicle immediately prior 
to the said collision and immediately thereafter. 

 
7. His opinion is based on his knowledge, training and experience in the field of 

assessing damage to motor vehicles and the cost of repairing such damage. 
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ANNEXURE K: REQUEST FOR DEFAULT JUDGMENT 
 
 
IN THE MAGISTRATES' COURT FOR THE DISTRICT OF CAPE TOWN HELD AT 
CAPE TOWN 
 
 Case No.: 
In the matter between: 
 Plaintiff 
and 
 Defendant 
 

 
REQUEST FOR DEFAULT JUDGMENT IN TERMS OF RULE 12(1)(a) 

 
 
The Plaintiff hereby applies that: 
 
1. the Defendant having been duly served; 
 
2. the time for entering appearance to defend having expired; 
 
3. the Defendant not having entered an appearance to defend; 
 
 judgment be given against the Defendant as claimed in the Summons for: 
 
 a) payment of the sum of R      (                 Rand); 
 
 b) payment of interest thereon at the agreed rate of           % (percent) per 

month a tempore morae from              to date of payment; 
 
 c) costs of suit in an amount of  R (           Rand) made up as follows; 
 Attorney charges: Summons  R 
  Judgment R 
  Court fees R 
  Messengers fees R 
  Total R 
 
DATED at CAPE TOWN this                day of 
 
TO:  _______________________________________  
 
THE CLERK OF THE CIVIL COURT PER 
Magistrates' Court 
 Attorneys 
 
 CAPE TOWN 
ATTACHED: 
Original Summons 
Original Messenger's Return 
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ANNEXURE L: DAMAGES AFFIDAVIT 
 
 
IN THE MAGISTRATES' COURT FOR THE DISTRICT OF ............. HELD AT 
..................... 
 
 Case No.: 
 
In the matter between 
 Plaintiff 
and 
 Defendant 
 
 

AFFIDAVIT IN TERMS OF RULE 12 (4) 
 
 
I, the undersigned, 
 
do hereby make oath and say: 
 
1. I am an adult male panel beater and have been employed at ENDEE PANEL SHOP, 

66 Waterkant Street, Cape Town for the last twelve years 
 
2. I served an apprenticeship and am the holder of a Diploma in panel beating from 

the Cape Technical College. I have eighteen years of experience in the assessment 
of damage to, and repair of motor vehicles 

 
3. On the 2nd of December 1992 I inspected a Mercedes Benz motor vehicle bearing 

the registration number CA 568 461 after it had been involved in a collision. I 
found the reasonable and necessary cost of repairs to the vehicle including parts 
and labour to be R37 620,96 (thirty seven thousand, six hundred and twenty 
Rand and ninety six Cents) as per my written quotation, a copy whereof is 
attached hereto marked 'X'. 

 
________________________________ 
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ANNEXURE M: APPLICATION FOR SUMMARY JUDGMENT 
 
 
IN THE MAGISTRATES' COURT FOR THE DISTRICT OF ………………. HELD AT 
......................... 
 
In the matter between Case No.: 
 
 Plaintiff 
and 
 
 Defendant 
 
 

NOTICE OF APPLICATION FOR SUMMARY JUDGMENT (RULE 14) 
 
 
KINDLY TAKE NOTICE THAT application will be made to the abovementioned court on 
… ….day of……    …..2011, at (time), for summary judgment against the Defendant for: 
 
1. Payment of the sum of R             ; 
 
2. Interest thereon at the rate of ...............% p.a. from................ to date of final 

payment; 
 
3. Costs of suit; 
 
4. Further and/or alternative relief. 
 
KINDLY TAKE FURTHER NOTICE THAT the document on which the claim is based or 
the affidavit of …      ….(copy to serve herewith) will be used in support of such 
application and that defendant may reply thereto by affidavit. 
 
DATED at ...................... (place/town) ................... on this ...............day of …………. 
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ANNEXURE N: AFFIDAVIT IN SUPPORT OF APPLICATION 
 
 
IN THE MAGISTRATES' COURT FOR THE DISTRICT OF ................ HELD AT 
..................... 
 
 Case No.: 
In the matter between: 
 
 Plaintiff 
 
and 
 
 Defendant 
 
 
AFFIDAVIT IN SUPPORT OF AN APPLICATION FOR SUMMARY JUDGMENT 
 
 
I, the undersigned, 
 
do hereby make oath and say that: 
 
1. 
 
I am ......................... the Plaintiff in this matter and I am as such duly authorised to make 
this affidavit, the facts herein deposed to being within my own personal knowledge. 
 
2. 
 
I confirm that the Defendant is indebted to the Plaintiff in the amount of R ............. and 
on the grounds as set out in the Plaintiff's summons. 
 
3. 
 
I verily believe that the Defendant has not a bona fide defence to the claim and that 
appearance has been entered solely for the purposes of delay. 
 
 
  _________________________________  
 
 
Signed and sworn to at ................... this ................ day ............. of ................. the 
Deponent having acknowledged that he knows and understands the contents of this 
affidavit. 
 
  ____________________________________  
 Commissioner of Oaths 
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ANNEXURE O: PROVISIONAL SENTENCE SUMMONS 
 

IN THE MAGISTRATE’S COURT FOR THE DISTRICT/REGION OF * 
HELD AT * 
 

           Case No: 

 

In the matter between: 

 

 

*                     Plaintiff 

 

and 

 

*           Defendant 

 

To the sheriff or his/her deputy:  

You are hereby summoned to pay to the plaintiff herein immediately after service of this 

summons and amount of R* together with interest thereon at the rate of * % per annum as 

from *. 

 
Plaintiff’s claim against defendant for payment of the above-mentioned amount is for: 
(set out the cause of action) * 
 
And a copy of which document is annexed hereto; 
 

(2) By failing such payment, you are hereby called upon to appear before this 
court personally or by a practitioner at * (place and court if necessary) on the * 
day of * 20* at * (time) in the forenoon (or as soon thereafter as the matter can 
be heard) to admit or deny your liability for the said claim and to state why the 
mortgaged property should not be declared executable. 

 
(3) If you deny liability for the claim, you shall not later than the * day of * 20* 

file an affidavit with the registrar or clerk of this court, and serve a copy 
thereof on the plaintiff or (his) plaintiff’s attorney at the address indicated for 
service on the summons, which affidavit shall set forth the grounds of your 
defence to the said claim, and in particular state whether you admit or deny 
your or your agent’s signature which appears on the said * and if it is your 
agent’s signature whether you admit or deny the signature or authority of your 
agent. 
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You are further informed that in the event of your not paying the amount and interest 
abovementioned to the plaintiff immediately and if you further fail to file an affidavit as 
aforesaid, and to appear before this court at the time above stated, provisional sentence 
may be granted against you with costs, but that against payment of the said amount, 
interest and costs, you will be entitled to demand security for the restitution thereof if the 
said sentence should thereafter be reversed. 
 
Costs, if the action is undefended, will be as follows: 
 
Attorney’s charges 
(i) Issue of summons    R* 
(ii) Attending court     R* 
(iii) Judgment fees     R* 
(iv) Court Fees      R* 
(v) Sheriff’s fees     R* 
(vi) Sheriff’s fees on re-issue of summons R* 
 TOTAL      R* 

 
DATED at                                       this                        day of                                 2011.  
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ANNEXURE P: APPLICATION FOR APPOINTMENT FOR CURATOR 
BONIS 

 
IN THE HIGH COURT OF SOUTH AFRICA 
(WESTERN CAPE PROVINCIAL DIVISION) 
 
 CASE NO.: 
In the ex parte application of: 
 
 .............................................  Applicant 
 
for the appointment of a curator ad litem 
and a curator bonis et personae 
 
 to  ........ ......................... ('the patient') 
 

NOTICE OF MOTION 
(APPLICATION IN TERMS OF RULE 57) 

 
BE PLEASED TO TAKE NOTICE that application will be made on behalf of above named 
Applicant to the above Honourable Court on ............................, at 10:00, or as soon 
thereafter as the matter may be heard for an order in the following terms: 
 
1. That Advocate .............................................. be appointed as curator ad litem to 

the patient in this application to have her declared to be of unsound mind as such 
incapable of managing her own affairs or be declared incapable of her own affairs 
by reason of a mental or physical disability and appointing a curator bonds et 
personae to the patient. 

 
AND THEREAFTER: 
 
2. That .............................................. ('the patient') be declared to be of unsound 

mind and as such incapable of managing her own affairs or be declared incapable 
of managing her own affairs by reason of a mental or physical disability; 

 
3. That ............................................... ('the Applicant') be appointed as curator 

bonis et personae to the patient with such powers as this Honourable Court or the 
Master thereof may direct; 

 
4. That the curator bonds et personae be exempt from furnishing security to the 

Master of this Honourable Court; 
 
5. That the costs of this application and the curatorship be paid from the estate of 

the patient; 
 
6. Further and /or alternative relief 
 
TAKE NOTICE FURTHER THAT the Affidavits of ....................., Dr ..................., Dr 
.................................... will be used in support of this application. 
 
KINDLY PLACE THE MATTER ON THE ROLL FOR HEARING ACCORDINGLY 
 
DATED at CAPE TOWN this ________________ day of ________________ 19_______ 
 

.........................................& 
ASSOCIATES 



 

______________________________________________________________________________ 
Civil Litigation Annexures / © SASPS / Page 36 

 

ANNEXURE Q: APPLICATION FOR SUBSTITUTED SERVICE 
 
 

APPLICATION FOR SUBSTITUTED SERVICE 
 
 

NOTICE OF MOTION 
 
 
 
TAKE NOTICE THAT Application will be made on behalf of the above-named Applicant 
on Friday the 4th August 1995 at 10h00 or as soon thereafter as Counsel can be heard 
for an Order: 
 
1. Authorising substituted service of process which Applicant intends to issue 

against the Respondent for: 
 

a. a decree of divorce; 
 
b. implementation of the donations in favour of Applicant contained in the 

Antenuptial Contract entered into between the parties; 
 
c. an order compelling Respondent to pay Applicant maintenance in the 

amount of R200,00 per month until her death or remarriage; 
 
d. an order awaiting sole custody and sole guardianship of the children born of 

the marriage to the Applicant; 
 
e. an order that Respondent pay maintenance to Applicant in respect of the 

aforesaid children in the amount of R100,00 per month per child; 
 
f. alternative relief; 
 
g. costs of suit. 

 
2. Directing that service be effected upon the Respondent by means of publication of 

the citation in one edition of the Cape Argus. 
 
3. Calling upon Respondent to give notice of his intention to oppose the proceedings 

within 21 days after such publication if he intends to oppose the relief set out above. 
 
BE PLEASED to set the matter down for hearing accordingly. 
 
DATED at CAPE TOWN etc. 
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The supporting affidavit could read as follows: 
 

 
AFFIDAVIT 

 
 
I, the undersigned, 
 

SUSAN BROWN (born GREEN) 
 
do hereby make oath and say: 
 
 
1. I am an adult housewife presently residing at No. 15 St. James Street, Somerset 

West and I am the Applicant in this application. The facts set out herein fall 
within my personal knowledge save where otherwise stated and are true and 
correct. 

 
2. The Respondent is JOSEPH BROWN whose present address is unknown to me. 
 
3. I married the Respondent at Somerset-West on the 9th December 1977 and the 

marriage still subsists. Prior to the marriage the Respondent and I executed a duly 
registered Antenuptial Contract excluding community of property and the 
Respondent's marital power and containing also certain donations in my favour 
which have not been implemented. 

 
4. Two children were born of the marriage, namely, a son named James, presently 

10 years of age, and a daughter, Margaret, aged 8.  
 
5. The Respondent was born in England but immigrated to South Africa some time 

before our marriage and at the time of our marriage was and still is domiciled in 
South Africa. 

 
6. The marriage was reasonably happy until 1985 when the Respondent deserted me 

at Paarl where we were then living and only returned after a period of three 
months. Upon his return the Respondent indicated that he had gone to Cape 
Town to look for fresh employment but on reconsideration had decided to return 
to Paarl. He asked me to accept him back. 

 
7. We continued living together at Paarl for a further eight months whereafter the 

Respondent again suddenly, without prior notice to me, left me and the children. 
 
8. The only subsequent contact which I have had with the Respondent since he thus 

deserted me consisted of a letter which he addressed to me a month after he left 
me and a copy whereof I attach hereto marked A. It will be noticed that he gave no 
indication therein as to his future intentions The letter was posted from Cape 
Town where he was presumably at the time. Since then nothing further has been 
heard from him. 

 
9. At the time of his disappearance the Respondent worked for the Apex Building 

Company as a building inspector at Paarl. I enclose herewith a copy of a letter 
(marked 'B') which I addressed to his employers requesting their assistance in 
tracing him. As will be observed from their reply (Annexure 'C') the Respondent left 
their employ without prior notice on the day that he deserted me and their 
attempts to trace him have proved fruitless. 
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10. Particulars of the Respondent's family connections are the following: 
 

a. His father is deceased. 
 
b. His mother is Mrs D. Brown who lives at 19 Church Street, Wellington. 

Respondent apparently visited his mother for three days immediately after 
he deserted me but according to a letter which I subsequently received from 
her (a copy whereof I attach hereto marked 'D') he thereupon left her home 
without telling her anything about his movements. Like me, she has had no 
further contact with him. 

 
c. Respondent has a brother, one Captain Frederick Brown, who is with the 

South African Defence Force, and my attorneys addressed a letter to him 
requesting his assistance in tracing the Respondent. A copy is attached 
marked 'E'. From his response (Annexure 'F') it will be noticed that he 
likewise has had no news of the Respondent's movements 

 
d. The Respondent has a sister, one Mrs Jean L. Black, whose address is 

11 Oakdale Road, Durban. My attorneys wrote a similar letter to her and in 
response received a letter (copy whereof is attached marked 'G') in the 
ultimate paragraph whereof she says 'I am very sorry to say that neither I 
nor my husband have any idea as to his whereabouts nor have we heard by 
word or letter anything since he deserted my sister-in-law'. 

 
e. The Respondent has no other brothers or sisters or indeed any other near 

relatives or friends who one could approach in order to obtain particulars of 
his movements and whereabouts. I suspect that the Respondent is at or 
near Cape Town and my attorneys accordingly addressed a letter to the 
Station Commander of the South African Police at Cape Town enquiring as 
to his whereabouts From the Station Commander's reply (Annexure 'H'), it 
will be observed that the South African Police cannot be of any assistance in 
tracing him. 

 
11.  While we lived together the Respondent regularly used to read the Cape Argus and 

I consider that publication of the citation in that newspaper will come to his 
notice. 

 
12. Since our marriage has clearly broken down irretrievably I am anxious to institute 

proceedings out of the above Honourable Court against Respondent for: 
 

a  decree of divorce. 
 
b. implementation of the donations in my favour captained in the Antenuptial 

Contract entered into between us. 
 
c. an order awaiting sole custody and sole guardianship of the children born of 

the marriage to me. I would point out in regard to this prayer that it is 
essential that I should obtain full custody and sole guardianship as this will 
preclude difficulties which I might otherwise have in future in regard to their 
affairs I add that the Respondent has taken no interest in the children and 
has in particular defaulted in paying any maintenance since he left us: 

 
d. an order compelling Respondent to pay maintenance to me in the amount of 

R200,00 per month. In regard to this prayer I do realise than an amount for 
maintenance may well be academic but the possibility exists that 
Respondent may be found in later years and I consider he should then be 
compelled to effect payment of such maintenance. 

 
e. an order compelling Respondent to pay maintenance to me in respect of the 

two minor children at the rate of R100,00 per child. 
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f. alternative relief. 
 
g. costs of suit. 

 
14. I accordingly pray for an order in terms of the relief set out in my Notice of Motion 

herewith. 
 

(SGD) S. BROWN 
 
I certify that this affidavit was signed and sworn to etc. 
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ANNEXURE R: RETURN OF SERVICE 
 
 

Magistrates' Court for the District of …………… 
Held at …………… 

 
 
       SAAK NR. / CASE NO. 
 
In the matter between: 
 Plaintiff 
and 
 Defendant 
 
 

Return in accordance with the provision of the Magistrates' Court  
Act 32 of 1944, as amended. 

 
 
RETURN OF SERVICE of SUMMONS (ORDINARY) on 15th day of November 2002 at 
15:26 
 
On this 15th day of November 2002 at 15:26, I served the SUMMONS (ORDINARY) upon 
……………, THE PERSON IN CHARGE, ostensibly a responsible person and not less 
than 16 years of age, and in control at the place of residence of ……………, the last 
mentioned being temporarily absent, and by handing to the first mentioned a copy 
thereof after exhibiting the original and explaining the nature and exigency of the said 
process.  
RULE 9(3) (b). 
 

BALJUGELDE 
SHERIFF FEES 

DATUM 
DATE 

 FAKTUUR NR. 
INVOICE NO. 

  

   Description                 Qty    Vat     Amount 
 
SERVICE*Over 12 km   1    0.00 0.00 
VAT (Nil)          0.00 
 

 

Deputy Sheriff 
Sheriff 

Magistrates' 
Court 

Tel: 
Fax: 

BTW REG. NR. 

VAT REG. NO. 
 

U KAN VEREIS DAT HIERDIE 
REKENING VOOR VEREFFENING 
GETAKSEER EN GESTAAF WORD 
YOU MAY REQUIRE THIS ACCOUNT TO 
BE TAXED AND VOUCHED BEFORE 
PAYMENT. 

TOTAAL 

TOTAL 

  

 Rekeningnommer / Account Number 
U Verwysing / Your Reference 
My Verwysing / My Reference 

RetNo: 
To the clerk of the court: 
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ANNEXURE S: FLOW-CHART – PRE-TRIAL PROCEEDINGS  
IN THE MAGISTRATES' COURT 

 
 
PLAINTIFF  DEFENDANT 
 
May, and sometimes must, send a  
LETTER OF DEMAND with: 
 
• amount owing; 

• nature of claim; ● Admits debt and pays; 

• date payment due; and  OR 

• prescribed fees and costs. ● denies or ignores particulars  
   of claim. 
 
SUMMONS: ISSUED BY THE CLERK / REGISTRAR OF THE COURT  
 
   
Must comply with Rule 5 and 6. 
 
Rule 8: Stipulates service by sheriff and 
     return of service. CAN: 
  ● ask for security if plaintiff is: 

Rule 9: Outlines manner of service. - an unrehabilitated insolvent; 

  - not resident in S.A.; and 

   - a company or CC; 

 

   OR 

  ● consent to judgment and  

    lodge the form with the 

    clerk of the court; 

  

    OR 

  

  ● serve notice of intention to  
   defend on plaintiff and file 
   same with clerk/registrar of the court;  

   OR 

   ● fail to enter appearance to  
   defend, or fail to rectify  
   defective notice. 
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PLAINTIFF DEFENDANT 
 
  If defendant: 
 
  ● fails to enter appearance 
   to defend; OR 

  ● fails to file a plea within 
   five days after notice of  
   bar; OR 

  ● fails to rectify defective 
   appearance to defend after 
   notice given; OR 

  ● fails to appear at  
   summary judgment  
   application; OR 

  ● consents to judgment. 
 
May get  
JUDGMENT BY DEFAULT 
and must lodge with clerk of the court: 
 
● original summons; 

● proper return of service; 

● written request for judgment in  
duplicate; 

● if illiquid claim, must give evidence orally or by  

 affidavit to prove nature and extent of damages; 

● if liquid claim, then liquid document  
must be attached;   

● if based on National Credit Act, then    
 compliance with NCA must be lodged.   
    
 
   ● If defendant enters 
    notice of intention to defend. 
 
 
Plaintiff can apply for 
SUMMARY JUDGMENT 
In terms of Rule 14 – when thinks defendant  
has no bona fide defence and is delaying: 
 
● must be based on:  

 - liquid document; OR  

 - liquidated sum of money; OR  

 - delivery of specified movable; OR  

 - for ejectment and costs. 
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PLAINTIFF DEFENDANT 
 
SUMMARY JUDGMENT (CONTINUED) 
− application to court with: 
 
● liquid document(if applicable) 

● affidavit declaring no bona fides by  
 defendant 

● must be delivered to defendant  
 within 10 days of receiving notice of  
 intention to defend 

● must give defendant at least 10 days  
 notice of application Responds by: 
 
  ● paying claim and costs; OR 

  ● filing affidavit supporting  
   bona fides. 
 
  If affidavit is satisfactory,  
  defendant gets leave to defend  
  the action and may: 
 
  ● take exception; 

  ● file a plea on the merits in  
   which must admit, deny,  
   confess and avoid, or  
   claim no knowledge and  
   request proof; 

   ● file counterclaim with  
  plea; 

 ● may reply to plea; OR  

 ● pleading closed with  
  10 days of receiving plea. 
 
 Plaintiff may deliver notice of  
 set down;  OR if plaintiff fails to do so  
  within 15 days of pleadings closing, 

the defendant can do so. 
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INTRODUCTION 
 
 
Welcome to this Paralegal Studies course, called Civil Litigation. This course 
has been developed by The South African School of Paralegal Studies. We hope 
you enjoy your studies! 
 
The course materials comprise of a Welcome Pack, Course Catalogue, Study 
Guide, Self-Study Hints, a Glossary of Terms, Course Notes, Annexures, a Self-
Assessment Paper, a Revision Paper. It is completed by an assessment. Your 
study skills will include self-direction and responsibility. However, you will gain 
a lot from the experience! These study skills will contribute to your life skills, 
which will help you to succeed in all areas of life.  
 
We would like you to succeed, so we will help you with your study 
responsibilities, by assisting you all the way. Remember that you can contact 
The South African School of Paralegal Studies when you have queries or need 
motivation.  
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HOW TO USE THIS STUDY GUIDE 

 
 
The purpose of this study guide 
 
We have designed this study guide to help you work through your study unit.  
You can see the details of your study session in the study schedule.  
 
We suggest that you briefly skim read through the entire guide to get an 
overview of its contents. 
 
The study guide will help you with the following: 
 
• to gain a bigger picture on the contents of your entire course; for this, you 

should look at your study schedule; and 

• to work through your study material systematically and purposefully; for 
this, you should adhere to the instructions given in the study session. 

 
 
Your study schedule 
 
Your study schedule in this guide is a summary of your study session, and 
clearly indicates the following: 
 
• the contents of the study session; and 

• which topics are covered in your study unit. 

 
Your study session 
 
Your study session includes the following: 
 
• the prescribed reading for the study session; 

• the learning outcomes for the study session;  

• some additional notes (if applicable); and 

• a checkbox to help you check your competence of the outcomes. 
 
We'll explain what we mean by each of the terms in italics above – we'll use 
these terms in your study schedule and study session. 
 
Prescribed reading 
 
Your prescribed reading for the study session refers to your study unit. You 
should work through the study unit for the study session.  
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The study unit includes the following: 
 
• learning outcomes for the lesson; 

• course notes and annexures; 

• self-assessment questions and answers, and  

• revision questions and answers. 

 
We'll now explain the above-mentioned terms in italics. 
 
Learning outcomes 
 
The lesson contains learning outcomes, which indicate what you should be 
able to achieve after you have worked through the lesson. You should focus on 
these outcomes as you work. These learning outcomes are also included in this 
guide, for your convenience, with a check-your-competence tickbox at the end 
of the Self-Assessment Paper.  
 
Self-assessment questions and answers 
 
You will find self-assessment questions and answers in the Self-Assessment 
Paper. Although you do not have to send the answers to the self-assessment 
questions to the School for marking, you should still answer the questions. 
Your answers will give you an indication of how well you have understood your 
study material. 
 
When you answer the questions, don't look at the suggested answers that we 
give. Look at them only after you've written your answers and then compare 
your answers with those given.  
 
Revision questions and answers 
 
You will find multiple-choice questions in the Revision Paper, model answers 
will be sent out. 
 
Although you do not have to send the answers to the revision questions to the 
School for marking, you should still answer the questions. Your answers will 
give you an indication of how well you have understood your study material. 
 
Learning outcomes 
 
The learning outcomes in your study session comply with the learning 
outcomes in your study unit. They indicate what you should be able to achieve 
after you have worked through the relevant study material. 
 
Additional notes 
 
Make sure that you understand and can apply the additional notes in the 
study session.  
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STUDY SCHEDULE 
 
We drew up this study schedule to give you an overview of: 
 
• how each study session is linked to your study units; 

• the topics covered in each study unit. 
 
Your study schedule also shows you the topics of each study session. 
 

STUDY SESSION 

Prescribed 
reading Topics 

 
Civil Litigation Notes 
 
Civil Litigation Annexures 

 
• Nature, scope and sources of civil procedure. 

• Purpose, establishment and regulation of 
Rules of Court. 

• Causes of action. 

• Civil jurisdiction of the magistrates courts. 

• Parties to litigation. 

• The principle of adequate notice. 
 
Topics covered in Self-assessment Questions 1. 
 

• Magistrates' court: Pre-trial proceedings. 
Letter of Demand, Summons, 
Service of Process. 

• Edictal citation and substituted service. 

• Consent to judgment. 

• Request for security. 

• Appearance to defend. 

• Default judgment. 

• Summary judgment. 

• Provisional sentence summons. 

• Declaration. 

• Plea 

• Exception. Application to strike out. 

• Special plea. 

• Counterclaim.  

• Reply to plea. 

• Close of pleadings. 

• Amendment of pleadings. 

• Set-down. 
 
Topics covered in Self-assessment Questions 2. 
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STUDY SESSION 

 
Prescribed 

reading 
 

Topics 

 
• Preparation for trial. Discovery, medical 

examinations and documents, inspection of 
objects, expert notices, photos, plans, models 
and sketches, witnesses, file preparation, 
consultation of witnesses and pre-trial 
conference. 

• Trial and judgment. 

• Application for rescission of judgment. 

• Costs. 

• Execution. 

• Interpleaders. 

• Provisional Sentence Summons 

• Application proceedings in the magistrate's 
court. 

• Appeal. 

• High Court jurisdiction. 

• Officials of the court. 

• Specific applications. 
 
Topics covered in Self-assessment Questions 3. 
Now you can do the Revision Paper. 
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STUDY SESSION: CIVIL LITIGATION 
 
 
Prescribed reading 
 
For this Study Session, read the following study units: 
 
 Civil Litigation Notes 
 
 Civil Litigation Annexures 
 

 Learning outcomes for Study Session: Civil Litigation 
After you have completed this Study Session, you should be able to do the following: 
 
• Identify and gather information from the sources of civil procedure in the High 

Courts and magistrates' courts. 

• Apply the concept of and principles related to the civil jurisdiction of the High 
Courts and magistrates' courts. 

• Differentiate between action and application procedures.  

• Display a knowledge and understanding of the steps involved in pre-trial civil 
matters in the High and magistrates' courts. 

• Display a knowledge and understanding of the steps involved in preparation for 
trial in civil matters in the High and magistrates' court. 

• Display a knowledge and understanding of the course of a civil trial and obtaining 
judgement. 

• Display a knowledge and understanding of the steps involved in the execution of 
a civil judgement, costs, interpleader proceedings and rescission of judgement. 

 
 
 
How to study 
 
• Look at your study schedule to see what topics you need to study. 

• Then work through the entire study unit and the annexures. 

• Ensure that you give yourself enough time to work through the study 
material thoroughly. 

• If you have difficulty with any section of your work, you should contact 
your tutor. 
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GLOSSARY OF TERMS 
 

To be used for Introduction to SA Law, Legal Office Practice Management, Civil 
Litigation, Property Law & Conveyancing, Debt Collecting, Criminal Law & 
Procedure, Business Law and Wills & Estates. 
 
Accomplice Person who does not comply with the definition of the 

specific crime, but consciously associates himself or herself 
with the commission of the crime by the perpetrator. 

  
Accessory after 
the fact 

Person who assists the perpetrator or accomplice to escape 
liability for the commission of a crime. 

  
Accrual The right a beneficiary has of succeeding to the benefit 

which a joint beneficiary cannot or will not take. 
  
Adiate Accept 
  
Agency A contract in terms of which one person (the agent) is 

authorised by another (the principal) to conduct business 
with a third party on the principal's behalf. 

  
Appeal When a person takes a decision of a lower court to a higher 

court. The person bringing the appeal hopes to persuade the 
higher court to change the decision of the lower court. 

  
Approved Court accepted the other judgement as good authority 

without being in a position to overthrow it. 
  
Arbitration A process whereby two or more parties in dispute with each 

other submit that dispute for resolution by a third party (the 
arbitrator) and agree to be bound by that arbitrator's 
decision. It is used as an alternative method of dispute 
resolution. 

  
Assignment The process whereby one of the parties to a contract 

transfers to a third person the rights and obligations flowing 
from that contract. 

  
Association 
agreement 

In a Close Corporation, the agreement that regulates the 
relationship between the members and between the 
members and the Corporation. 

  
Authority The right to determine or decide upon. 
  
Bail Sum of money paid in cash to the state as security, in 

return for the setting at liberty of a suspect. 
  
Breach A breach of contract is a failure by one of the parties to 

observe one or more terms of the contract. 
  
Burden of proof A person who bears the burden of proof must prove his or 

her claim or defence. In criminal matters the state bears the 
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burden (or onus) of proof beyond reasonable doubt. In a 
civil matter the burden of proof is on a balance of 
probabilities. 

  
Cession The process whereby one of the parties to a contract 

transfers to a third party the rights, which flow to it from 
that contract. 

  
Clauses In a written contract a term meaning the same as 'terms' or 

'terms and conditions'. 
  
Clerk of the 
court 

The official who receives and issues legal documents and 
pleadings in civil actions in the magistrate's court. 

  
Codified Recorded in one comprehensive piece of legislation. South 

African law is not codified. 
  
Collaterals Full-blooded relations who are related to the deceased 

through both parents or two common ancestors and half-
blood ancestors, that is through one common ancestor. 

  
Common Law The law that was derived from Roman-Dutch law and is 

found in the writings of old Roman-Dutch authors. In some 
instances English law influenced it. The development of the 
common law can be traced in the decisions of judges of the 
High Court. 

  
Confirmed The case mentioned was accepted as good authority by a 

court which could have overthrown it. 
  
Constitution Is a document that provides rules about how a country 

must be run. Our Constitution also contains the Bill of 
Rights. 

  
Contract A lawful agreement between parties to take on certain 

obligations. 
  
Crime Unlawful, blameworthy conduct punishable by the state. 
  
Criminal 
capacity 

Mental abilities that a person must have in order to act with 
mens rea and to be criminally liable. A person is endowed 
with criminal capacity if he or she has the mental ability to 
appreciate the wrongfulness of his or her act or omission 
and act in accordance with such wrongfulness of his or her 
act or omission. 

  
Defence 
witness 

Someone who testifies on behalf of the accused and whose 
evidence supports the accused's case. 

  
Defective Incomplete (as in 'defective performance') or flawed. 
  
Defendant The person who is sued by the plaintiff in a civil action. 
  
Definitions Frequently a clause in a contract sets out certain stipulated 

meanings for words or phrases used in the contract e.g. a 
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complicated item of software might be defined carefully in 
the definitions as 'software' making for easier reference 
throughout the contract.  

  
Delict Unlawful, blameworthy act or omission resulting in damage 

to another. 
  
Delivery In a contract of sale, the handing over of the thing sold or 

the placing of it within the control of the buyer. 
  
Director One charged, along with fellow directors, with the 

management of a limited liability company. 
  
Discretion The right to make a choice on a given matter. 
  
Dissented from Indicates that a court without the power to reject the earlier 

decision nevertheless regards it as incorrect. 
  
Domicilium The address designated by a party to a contract as the 

address where all notices and any legal process should be 
addressed by the other party or parties. Service at the 
domicilium is deemed to have been received by the party 
concerned even if the party can no longer be reached at that 
address. 

  
Duress A party contracts under duress if that party is induced by 

fear, intimidation or threats of violence. 
  
Essentials The conditions that have to be satisfied for an agreement 

between parties to be a valid contract are often referred to 
as the 'essentials of contract'. 

  
Estoppel Where one person represents to another that a certain state 

of affairs exists and that other acts on that representation, 
the former is prevented from denying that state of affairs as 
a defence against the latter. 

  
Ethics Is the science of the rules of moral conduct which should be 

followed because they are good in themselves. 
  
Execution Successful litigant enforces the court's judgment. 
  
Exit clause A term in a contract that makes provision for the parties 

subsequently to withdraw from the primary activity of the 
contract in a regulated and managed manner. 

  
Followed or 
applied 

The decision was followed, with or without being discussed. 

  
Formal Law Rules setting out the procedure or method which enforces 

the rules of substantive law. 
  
Formality The form which a contract may take i.e. written, spoken, 

notarial attestation. 
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Founding 
statement 

The originating document of a Close Corporation. 

  
Immovables Land and anything attached to it. 
  
Implied terms Terms of a contract tacitly included without express 

agreement by the parties. 
Imposed terms Terms of a contract, proposed by one party in a way that 

precludes negotiation before agreement. 
  
Incitement One person communicates with another with the intention 

of influencing him or her to commit a crime. 
  
Indemnity An undertaking by one party to make good to the other any 

losses that that other might suffer in a particular situation 
as a result of action by some third party. 

  
Insolvent A person's liabilities exceed available assets. 
  
Intention A state of mind that determines a course of action. 
  
Joint liability 
 

Obligation of co-debtors to a creditor such that each co-
debtor is liable only for a proportion of the whole. 

  
Joint and 
several liability 

The obligation of co-debtors to a creditor such that each co-
debtor is liable to the creditor for the full amount. 

  
Joint Will Two or more persons contain their Wills in one document. 
  
Judge A court officer who hears and decides cases in the superior 

courts. 
  
Judgement The decision of a judge or magistrate or other judicial officer 

in a case. 
  
Jurisdiction The scope of authority of a particular court. The capacity to 

pass a valid judgement.  
  
Latent Not visible on a reasonably careful inspection, opposite of 

'patent' which means visible on a reasonably careful 
inspection. 

  
Lawful In accordance with the law, not prohibited by law. 
  
Lease A contract whereby one party (the lessor) agrees to give 

another party (the lessee) the temporary use and enjoyment 
of a thing in return for money. 

  
Legal Lawful (as in 'legal activity') and having consequences in law 

(as in 'legal document'). 
Liability Legal obligation to another. 
  
Liquidated 
amount 

Amount of money which has either been agreed upon or 
which can easily and speedily be calculated. 
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Magistrate The court officer who hears and decides cases in the 
magistrate's court. 

  
Mandate The instructions, scope and authority given to an agent by 

the principal in a contract of agency. 
  
Mediation The process of facilitating agreement between disputing 

parties. It is used as an alternative method of dispute 
resolution. 

  
Members The term given to those who have a share (expressed as a 

percentage) in a Close Corporation, also an alternative term 
for shareholders in a limited liability company. 

  
Minor An unmarried natural person below the age of 21 years. 
  
Mortgage Limited real right over an immovable thing obtained by 

registration in the Deeds office. 
  
Movables Things which are capable of being easily moved from one 

place to another without being damaged. 
  
Notary public An officer of the court, who is also an attorney, whose 

qualification entitles him or her to attest certain documents 
which require a high degree of formality e.g. an antenuptial 
contract. 

  
Obiter dicta A remark in passing which was unnecessary for the decision 

of the case, and is hence not binding in subsequent court 
cases. 

  
Offer and 
Acceptance 

The fundamental mechanism of a contract. The process by 
which the two parties agree. 

  
Omission Failure to do something. 
  
Overruled Court with the power to overthrow another case has in fact 

done so. 
  
Parentals Every level of parenthood from the deceased upwards 
  
Parties The persons who conclude a contract, offeror and acceptor. 
  
Patent Visible on a reasonably careful inspection; contrasts with 

latent. 
  
Penalty In a contract, a provision for compensation for the one party 

should the other default in part or in whole. 
  
Performance The carrying out of obligations incurred in a contract. 
  
Perpetual 
succession 

In an artificial person, e.g. a company, the quality of 
enduring, irrespective of the life of its members. 
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Perpetrator Someone who by his or her conduct, state of mind and 
personal qualities, falls within the definition of the specific 
crime. 

  
Personality In an artificial person, legal personality is the quality of 

having a distinct identity separate from its shareholders and 
directors. 

  
Plaintiff The person bringing an action in a civil case. The person 

who sues out a summons. 
  
Pledge Form of real security which comes into existence by the 

delivery of a movable thing. 
  
Positive 
Morality 

Is the code of conduct adopted as right and proper in a 
particular country at a given time. 

  
Prescription A debtor is not legally bound to perform in terms of an 

obligation which has prescribed. 
  
Principal One on whose behalf an agent does business. 
  
Private defence If you defend yourself or somebody against an unlawful 

attack on life, limb, property or dignity. 
  
Private Law Concerned with relations between legal subjects on an equal 

co-ordinated footing. 
  
Privileged 
documents 

Opposing party is not permitted to have sight of these 
documents. 

  
Prodigal A natural person who is placed under the care of another in 

respect of financial dealings as he or she has proved to be 
incapable of managing his or her own expenditure. 

  
Proscription Concise description of the kind of conduct that law 

prohibits as a crime. 
  
Public Law Concerned with the relationship between state and subject. 
  
Ratio decidendi The underlying principle for the court's ruling and forms 

binding precedent. 
  
Registrar of the 
High Court 

The official who receives or issues legal documents or 
pleadings in the High Court. 

  
Resolutive A condition which if and when fulfilled terminates the 

operation of the contract. 
  
Reversed Appeal has succeeded. 
  
Risk The right to enjoy fruits of, and the obligation to suffer any 

loss in, the thing in which one holds the risk. 
  
Sanction Punishment. 
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Sheriff Executive officers of the court and are responsible for the 
service of process through which an action is instituted or 
motion proceedings are launched, as well as the execution 
attachments and removal orders that are made by the court. 

  
State witness Someone who has provided the state with certain 

information regarding the commission of a crime and may 
possibly be used at the trial to give evidence for the 
prosecution. 

  
Status Legal standing, usually significant in terms of rights and 

duties flowing from it. 
  
Statute Law enacted by a competent legislature. 
  
Stirpes Descendants of the deceased who have survived the 

deceased or living descendants of predeceased descendants 
of the deceased. 

  
Supreme court 
of appeal 

The highest court in the land hearing civil and criminal 
appeals from the High courts. 

  
Substantive 
Law 

Legal rules setting out the rights and duties of subjects of 
the state. 

  
Suspensive A condition which if and when fulfilled enables the 

operation of the contract. 
  
Taxing master Officer of the court in the office of the registrar who must 

see to it that the bills of costs of all practitioners, where 
costs are awarded, properly comply with the provisions of 
the rules with regard to costs. 

  
Terms and 
Conditions 

The individual component parts of a contract; the various 
items in the agreement between parties. 

  
Undue 
influence 

Where a contracting party is incapable of forming an 
independent judgement due to the manipulation of some 
person.  

  
Usufruct Real right in terms of which the owner of a thing confers on 

the usufructuary the right to use and enjoy the thing to 
which the usufruct relates. 

Vicarious 
liability 

Person held liable for crimes committed by another. 

  
Waiver The giving up of rights by a party to a contract. 
  
Warranty A term of a contract that accepts responsibility for the truth 

of certain representations. 
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SELF STUDY HINTS 
 
 

 
 
 
 
 

 

1. Creating the Right Study Environment 
 

The Do’s: 
 
Your study space should: 
 

• Be free from interruptions and distractions. You will work better in a 
 quiet space that allows you to concentrate. If you cannot find this 
 space at home, most libraries have quiet areas you can use. 
• Have a neat and organized desk with a good chair. Use a chair that 
 you can comfortably sit in at the right height for the desk.  
• Have all the materials that you need close at hand, e.g. Note-paper, 
 pens, pencil, ruler, eraser, calculator, highlighters, post-it notes, 
 dictionary, computer (if you use one), etc. 
• Have good quality light, and 
• Have fresh air available. 

 
The Don’ts:  
 
Your study space should not: 
 

• Be in a busy area.  Avoid working by the television, in a busy lounge, 
 next to a loud stereo, computer game, etc. 
• Be so comfortable that it induces you to fall asleep.  Don’t study on 
 your bed or on the couch. 

Don’t think that you can multi-task – you cannot be on Mxit / Facebook /your 
cell phone at the same time as studying! 

 
 

2. Prioritising your Studies Appropriately 
 

It is important to manage your time, so that you don’t have a backlog of work 
when the exams/assignments are near. 
 
Get a diary with enough space to write a few lines in for each day. 
 

It’s a matter of 1-2-3 
 

1. Create the right study environment. 
2. Prioritize your studies appropriately. 
3. Do what you have planned. 
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Use the diary to plan your studies according to time-frames you set and 
deadlines you will meet. 

 
Be realistic! The word “appropriately” is used in the heading above for a 
reason. You must include in your schedule activities that are also necessary 
and part of your life, e.g. going to work, church, family, cooking and cleaning.  
 
Don’t overfill your schedule with social activities that will hamper your studies, 
e.g. meeting friends, watching television, going to the cinema. You will regret it, 
if you don’t achieve your study goal! 
 
Enter the important dates from the student schedule we send to you.  The 
important dates to record are: 
 

• When did you get your learning material? 
• When will you get your Self-assessment Paper? 
• When will you get your Revision Paper? 
• When will you get your old exam paper (if applicable)? 
• When (note the exact time) will you have your Revision Lecture – and 

where (if applicable)? 
• When (note the exact time) will you write your Exam/Assignment– 

and where? 
• When must you post your Assignment (if applicable)? 
• When will your results be released? 

Now you will know how much time you will have to read, learn and revise your 
course materials. We suggest that at latest one week before the revision 
lecture, you should have already have read, learnt and studied your material.  
 
The last three weeks should be used for revision only. 

 
Now prepare a weekly study schedule. Set manageable goals of: 
 

• How much to cover each week, i.e. when you will complete:  
- the course notes, in chapters,  
- the Self-Assessment Questions,  
- the Revision Paper,  
- the old exam paper (if applicable). 

Make sure that you have covered all the work required within the time 
available but preferably no later than one week before the date set for the 
revision lecture (even if you have not registered for it). 

 
Tick off the tasks you have set for yourself as you do them. 
 
You should prepare a revision schedule for the last two to three weeks before 
your exam / assignment to  go over all the learning material again in 
preparation for writing  the exam / your assignment. 
 
Don’t forget to post your assignment on or before the submission date. 
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Now prepare a daily study schedule. 
 
Your daily schedule should be more detailed than your weekly schedule. Set 
aside specific times each day to complete a certain piece of work. If you can 
schedule it that way, plan your study times for a time of the day when you 
work best. For most students, it’s the mornings, when you have the most 
mental and physical energy. 
 
Schedule reasonable breaks in between study sessions – have a nutritious 
snack, get physical: have a short walk, stretch. Try to study at the same time 
or times each day. This will set up a good routine and should mean that your 
study schedule becomes a part of your every-day, part of your life and means 
that you are working toward your study goal! 

 

3. Doing What You Have Planned 
 

Stay focused on what you should achieve every day. 
 
Monitor your progress. Tick off the work you have done. If you didn’t complete 
a part of the work, carry it over to the next day, but do not procrastinate or put 
off what you must do. 
 
Start your work when planned and carry out your task, even if it seems 
difficult. Think positively. Once you have started to work on your task, 
chances are that you will find it easier than expected. The more you practice, 
the more interesting it gets, the more you feel good about yourself and the 
subject. 
 
Motivate yourself to keep at it. Motivation is something only you can ensure. 
Motivation is wanting, doing, being committed to your goals. Reward yourself 
for keeping to your schedule, e.g. once you’ve completed Chapter 3, you can 
relax and read your favourite magazine, eat a chocolate, tell a friend, your 
parents, your boss how well you are doing, you decide! 
 
Do what you have planned for yourself when you planned to do it.  
 
If you have followed the tips above, you have laid the groundwork to achieve 
your goals. 
 
 


