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INTRODUCTION

This report's purpose is to assess the country conditions in Mexico so that immigration
judges and asylum officers can be fully informed about the issues facing transgender
asylum applicants. This report examines whether recent legal reforms in Mexico have
improved conditions for transgender women.? It finds that transgender women in
Mexico still face pervasive discrimination, hatred, violence, police abuse, rape,
torture, and vicious murder. These problems have actually worsened since same-sex
marriage became available in the country in 2010. The report also suggests ways to
improve the information about county conditions available to U.S. immigration judges
and asylum officers so they can better adjudicate the asylum, withholding of removal,
and Convention Against Torture claims of Mexican transgender women.

The Cornell Law School LGBT Clinic? and Transgender Law Center co-authored this
report. The authors collected information for this report through news sources,
academic research, expert witness testimony, and individual telephone interviews
with advocates at non-governmental organizations (NGOs) in Mexico and the United
States. Transgender Law Center, a national organization based in Oakland, California,
works to change law, policy, and attitudes so that all people can live safely,
authentically, and free from discrimination regardless of their gender identity or
expression. Transgender Law Center provides legal assistance and information to
transgender individuals and their families and engages in impact litigation and policy
advocacy to advance transgender rights. The LGBT Clinic at Cornell Law School is one
of only a handful of law school clinics in the United States dedicated to serving
members of the lesbian, gay, bisexual, and transgender (LGBT) community.® The
clinic represents LGBT individuals in various legal matters and undertakes advocacy
projects in conjunction with other LGBT organizations.
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EXECUTIVE SUMMARY

Many transgender Mexican women seek asylum in the United States claiming that,
because of their gender identity or expression, they will face rape, torture, or murder
if they return to Mexico. In these cases, immigration judges and asylum officers must
determine how likely it is that the asylum-seeker will face persecution if she is
removed. Despite recent legal reforms in Mexico, legal advocates and individuals
living in both Mexico and the U.S. report that rates of violence against transgender
women are higher than ever. Specifically, violence against the LGBT community has
actually increased since the recognition of same-sex marriage throughout Mexico
because of backlash to these progressive changes in the law.

Despite the legal changes for same-sex couples in recent years, transgender women
in Mexico still face pervasive persecution based on their gender identity and
expression. Indeed, violence against LGBT people has actually increased, with
transgender women bearing the brunt of this escalation. Changes in the laws have
made the LGBT communities more visible to the public and more vulnerable to
homophobic and transphobic violence. Increased visibility has actually increased
public misperceptions and false stereotypes about the gay and transgender
communities. This has produced fears about these communities, such as that being
gay or transgender is “contagious” or that all transgender individuals are HIV positive.
These fears have in turn led to hate crimes and murders of LGBT people, particularly
transgender women.

Immigration judges in the United States often conflate the particular social groups of
transgender women and gay men. Moreover, immigration judges sometimes give
excessive weight to reports of minor societal advancements for gay communities in
Mexico. Consequently, without thoroughly examining the actual conditions in Mexico
for transgender women, immigration judges are not able to assess asylum cases fully
and accurately.

The report recommends that information distinguishing between issues facing the
gay and transgender communities be made available in Executive Office for
Immigration Review (EOIR) materials. For example, the EOIR can update their
training modules with information about the transgender community specifically, so
that judges can fully understand the distinct issues facing transgender women. In
addition, applicants and their advocates can provide documentation of anti-
transgender abuse to ensure that judges understand the issues specific to this
community and make more sound findings in asylum, withholding of removal, and
Convention Against Torture cases.
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U.S. IMMIGRATION SYSTEM

Every year, thousands of Mexican citizens seek asylum

or related forms of humanitarian relief in the United Approximately 11.4 million

Mexican immigrants live in
States. the United States. Of those

11.4 million, approximately
In 2012, U.S. immigration courts received 9,206 asylum 5194 are undocumented,

applications from Mexican people.* That year, only 126  32% are permanent
Mexican applicants were granted asylum by the residents, and 16% are
immigration courts while 1,395 cases were denied.® The naturalized U.S. citizens.
asylum office granted asylum to another 337 Mexican

applicants.® There are no statistics on how many of those

Mexican asylum-seekers were transgender people seeking asylum because they
feared persecution based on their gender identity.’

An immigrant is eligible for asylum in the U.S. if

Figure 1 she has a well-founded fear of persecution based
Asylum Cases from Mexico on her “race, religion, nationality, membership in
(2012) a particular social group, or political opinion.”8

16% The Board of Immigration Appeals (BIA) first
14% recognized a gay man as a member of a
12% “particular social group” in the 1990 In re
10% Toboso-Alfonso case.® The BIA found that
8% “homosexuals” in Cuba constitute a particular
6% social group.1® In 1994, the Attorney General
4% designated the Toboso-Alfonso decision as
2% “precedent in all proceedings involving the same
0% - issue or issues.”!! Since then, several courts of
Granted Denied appeal have similarly recognized “homosexuals”

as a particular social group.*?

In 2000, the Ninth Circuit Court of Appeals decided Hernandez-Montiel v. INS, finding
that a transgender person from Mexico qualified for asylum as a member of a
“particular social group.” ** But that decision did not refer to the applicant as
transgender; the court instead called Hernandez-Montiel a “gay man with a female
sexual identity,”'* Hernandez-Montiel had lived as a woman since the age of twelve,
took female hormones, and identified as “a transsexual.”*® The immigration judge
who initially decided Hernandez-Montiel’s case found her ineligible for asylum
because he said she had not been persecuted on account of an “immutable”
characteristic. Rather, the immigration judge found she could have chosen not to
dress as a woman. On appeal, the Ninth Circuit found that Hernandez-Montiel's
identity as a “gay man with a female sexual identity” was either an “innate
characteristic or one so fundamental to her identity or conscience that she either
could not should not be required to change it.”*® The court therefore held that
Hernandez-Montiel was persecuted on account of her membership in a particular
social group.
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Obviously the decision to recognize Hernandez-Montiel’s eligibility for asylum was
positive, but by defining her particular social group as “gay men with female sexual
identities,” the court misleadingly conflated transgender women with gay men.’
Some transgender women, including those from Mexico, may experience their gender
identity and sexual orientation as interrelated in complex ways. Many transgender
women who are attracted to men may go through a period of identifying as gay men,
or being perceived by others as gay men, prior to coming out as transgender women.
For some transgender women, the terms “gay” and “transgender” are not mutually
exclusive categories, but overlapping, and they may use both terms to describe
themselves. Regardless, when transgender women and feminine gay men face
persecution, the root cause of both is likely the combination of cultural gender
norms,*® misogyny in general and the particular vitriol targeted at people who
express femininity despite being assigned a male sex at birth.

Nonetheless, it is important for adjudicators to be aware that sexual orientation and
gender identity are distinct components of identity.'® Gender identity describes “each
person’s deeply felt internal and individual experience of gender, which may or may
not correspond with the sex assigned at birth, including the personal sense of the
body... and other expressions of gender, including dress, speech and mannerisms.”?°
Sexual orientation, on the other hand, is “each person’s capacity for... sexual
attraction to, and intimate and sexual relations with, individuals of a different gender
or the same gender or more than one gender.”?! Transgender women are as diverse
in their sexual orientations as non-transgender women. They may identify as straight,
lesbian, bisexual, queer, or any other sexual orientation.??

When asylum decisions refer to transgender women as gay men with female sexual
identities,?® it is important to be aware that this may be an inaccurate and therefore
disrespectful way of describing the individual’s gender identity. This inaccuracy can
have serious and harmful consequences as it may contribute to misunderstandings
regarding the deadly dangerous country conditions for transgender women in Mexico,
as described below.

In 2015, in Avendano-Hernandez v. Lynch, a case of a transgender woman fleeing
persecution and torture from Mexico, the Ninth Circuit recognized the error in
conflating gender identity and sexual orientation and the harmful consequences of
such a conflation.?* In denying Avendano-Hernandez’s claim, the BIA had primarily
relied on Mexico’s passage of laws protecting the gay and lesbian community, in
particular the passage of same-sex marriage laws in Mexico City. In overturning the
BIA, the Ninth Circuit declared the relationship between gender identity and sexual
orientation to be distinct, though sometimes overlapping, and criticized the BIA’s
analysis as “fundamentally flawed because it mistakenly assumed that [ ] laws
[protecting the gay and lesbian community] would also benefit Avendano-Hernandez,
who faces unique challenges as a transgender woman.”?°

The court’s decision is explicit that laws recognizing same-sex marriage do little to
protect a transgender woman from discrimination, harassment and violent attacks in
daily life in Mexico.?® The court also recognized that paradoxically, the passage of
laws protecting the LGBT community in Mexico has actually worsened conditions for
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the LGBT community as the public and authorities react to expressions of sexual
orientation and gender identity that the culture fears.?’

The court ultimately granted Avendano-Hernandez relief on the record, reasoning
that transgender persons in Mexico are particularly visible and vulnerable to
harassment and persecution due to their public nonconformance with gender roles,
that the Mexican police specifically target the transgender community for extortion
and sexual favors, that there is an epidemic of unsolved violent crimes against
transgender persons in Mexico, that Mexico has one of the highest documented
numbers of transgender murders in the world, and that Avendano-Hernandez, who
takes female hormones and dresses as a woman, is a conspicuous target for
harassment and abuse.?®

In order to establish her eligibility for asylum, an applicant must demonstrate that
there is at least a 10% chance that she will experience harm that rises to the level
of persecution.?® If she can show that she was persecuted in the past, the applicant
will be presumed to have a well-founded fear of future persecution unless country
conditions have so improved as to negate her fear.3° The persecution need not be
inflicted by government officials; harm inflicted by private actors can also constitute
persecution if the government is unable or unwilling to prevent it.3! But in cases
where a non-state actor is the persecutor, the asylum-seeker must show that she
cannot avoid harm by moving to another region of the country.32

Generally, an applicant can only obtain asylum if she applies within one year of her
last entry into the United States.33 Unfortunately, the one-year deadline prevents
many bona fide refugees from qualifying for asylum relief.®* The only exceptions are
granted when an applicant can show that a “changed circumstance” or “extraordinary
circumstances” justified the delay in filing.3® There is no exhaustive list of what might
constitute changed or extraordinary circumstances, but serious mental illness or
being an unaccompanied child have qualified as “extraordinary circumstances,”3® and
a recent HIV diagnosis, recently coming out as transgender, or progressing in one’s
transition can qualify as a “changed circumstance” justifying a late asylum
application.®’ Even if an applicant can show that she faced changed or extraordinary
circumstances, she still must apply for asylum within a “reasonable” period of time.38

Applicants can seek asylum “affirmatively” by submitting an application to the United
States Citizenship and Immigration Services (USCIS) if they are not in removal
proceedings.3® Immigrants who are in removal proceedings before an immigration
court must apply for humanitarian relief “defensively” by requesting asylum in the
court proceeding.*® People in removal proceedings can also apply for withholding of
removal or relief under the Convention Against Torture (CAT).%! These related forms
of relief have higher burdens of proof and offer less protection than asylum, but they
may be the only relief available to applicants who entered the U.S. more than one
year from the time that they want to file for asylum and do not qualify for an
exception to the one-year deadline“? or for those with criminal convictions that bar
asylum relief.42 Being granted withholding of removal or relief under CAT protects the
recipient from removal to the country where she would face persecution or torture,
but it does not lead to permanent residency or citizenship.4*
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There is no time limit for applying for these forms of relief. An immigration judge
must grant withholding of removal if the applicant is found to have a “clear probability
of persecution in his or her country of origin, based on race, religion, nationality,
membership in a particular social group, or political opinion,” provided no mandatory
bars apply.*® Immigrants in removal proceedings can receive relief from removal
under the CAT if it is “more likely than not” that they will be tortured if removed from
the United States.?® Applicants can qualify for CAT relief even when their criminal
convictions bar them from withholding of removal and asylum.
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LAWS AIMED AT PROTECTING LGBT PEOPLE IN
MEXICO

THE LGBT COMMUNITY IN MEXICO

Mexico is a federal republic composed of thirty-one states and the Federal District of
Mexico City. As of 2015, it has a population of approximately 121 million citizens.*’
Although there have been some prevalence-based studies attempting to assess the
number of LGBT people in other countries,*® there have been no federal population-
based surveys, federal censuses, or national research studies assessing the LGBT
population in Mexico. As a result, it is impossible to know the size of the Mexican
LGBT community.

There are few population-based data sources that estimate the number of
transgender people in any country.*® Those that do exist suggest that transgender
people constitute 0.1% to 0.5% of the overall population.®® As such, transgender
women likely constitute a small minority even within the Mexican LGBT community.
Gathering data about the Mexican LGBT community is hampered by the fact that
many individuals are reluctant to reveal their sexual orientation or gender identity
because they fear harassment, violence, assault, and other negative societal
consequences that may follow from such a disclosure.

LIMITED ANTIDISCRIMINATION LAWS

Mexico has enacted antidiscrimination laws that forbid discrimination on the basis of
sexual orientation at the federal level. In 2003, the Federal Congress passed the
“Federal Law to Prevent and Eliminate Discrimination” that includes “sexual
preference” as a protected category. The law defines discrimination as:

Every distinction, exclusion or restriction based on ethnic or national
origin, sex, age, disability, social or economic status, health, pregnancy,
language, religion, opinion, sexual preferences, civil status or any other,
that impedes recognition or enjoyment of rights and real equality in
terms of opportunities for people.>!

Article 9 of the law defines “discriminatory behavior” as:

Impeding access to public or private education; prohibiting free choice
of employment, restricting access, permanency or promotion in
employment; denying or restricting information on reproductive rights;
denying medical services; impeding participation in civil, political or any
other kind of organizations; impeding the exercise of property rights;
offending, ridiculing or promoting violence through messages and
images displayed in communications media; impeding access to social
security and its benefits; impeding access to any public service or
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private institution providing services to the public; limiting freedom of
movement; exploiting or treating in an abusive or degrading way;
restricting participation in sports, recreation or cultural activities;
incitement to hatred, violence, rejection, ridicule, defamation, slander,
persecution or exclusion; promoting or indulging in physical or
psychological abuse based on physical appearance or dress, talk,
mannerisms or for openly acknowledging one’s sexual preferences.>?

Various state laws also prohibit anti-gay discrimination.>® It is important to note,
however, that there are no federal laws that explicitly protect transgender individuals
from discrimination on the basis of their gender identity (i.e., their transgender
status) as opposed to sexual orientation. Mexico has also enacted legislation to
protect women generally from gender-based violence.>* But transgender women are
not explicitly included in this legislation either.>®

The National Council to Prevent Discrimination (CONAPRED) was created by the 2003
Federal Law to Prevent and Eliminate Discrimination.®® The agency is tasked with
promoting policies and measures that contribute to cultural and social development,
while advancing social inclusion. People who suffer discrimination committed by
private individuals or by federal authorities can file a complaint with CONAPRED.
When an aggrieved person files a complaint, the Council undertakes a settlement
process between the parties. If they do not reach an agreement, CONAPRED can
undertake an independent investigation. If it determines that human rights violations
have been committed, it can order restitution measures including financial
compensation, a public reprimand of the offender, a public or private apology, and a
vow from the offender to never repeat the act. About 60% of cases filed regarding
sexual orientation discrimination in 2009-10 were resolved by conciliation.®” In 2010
CONAPRED forwarded 53 complaint files about anti-gay discrimination to the Public
Ministry, which found them to be unlawful discrimination.>®

Despite the existence of these formal protections around sexual orientation,
advocates maintain that these laws have not prevented discrimination and violence.>®
LGBT individuals face many barriers in exercising their rights under the
antidiscrimination statutes. LGBT individuals who experience discrimination may be
afraid to disclose their sexual orientation or gender identity to a federal agency and
may be concerned about potential retaliation by public officials. This concern is
especially relevant since the law does not have a clear enforcement mechanism or
any provision that protects against retaliation.

The adoption of the antidiscrimination laws is certainly a positive step, but it is far
from clear that their enactment has actually led to an improvement in the treatment
of LGBT people generally or transgender women in particular. For example, although
Mexico City has an agency charged with receiving discrimination complaints, from
January 2012 to April 2013 the agency had received only one official complaint of
human rights abuse against a transgender individual.®® During the same period there
were at least eight violent murders of transgender women in Mexico City.®! In fact,
despite having the greatest number of legal reforms for and businesses catering to
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non-transgender gay people in the country, Mexico City “has the highest total”
number of “homicides of LGBT people due to homophobia or transphobia.”52

The absence of any complaints is likely due to the myriad reasons transgender women
do not report when they are victims of discrimination or hate crimes: concerns about
disclosing sexual orientation or gender identity, fears of retaliation, lack of confidence
in national agencies, a long history of corruption in Mexican investigative agencies,
and doubts about the agency’s ability to investigate and remedy these violations.

As noted, federal antidiscrimination laws only provide explicit protections based on
sexual orientation and do not protect against gender identity discrimination.
Moreover, these federal antidiscrimination laws do not protect transgender
communities from persecution because the Mexican government is unable to enforce
them, especially because the police themselves are often the perpetrators of violence
against transgender people.®® Transgender women victimized by such violence are
also unlikely to report the crimes because they fear retaliation from police or believe
police will not accurately investigate their claims.

LIMITED SAME-SEX RELATIONSHIP RECOGNITION

Mexico has also adopted laws granting rights to people in same-sex relationships. In
2006, Mexico City’s legislature approved the “Ley de Sociedades de Convivencia”
(Law Regarding Cohabitation Partnerships) which allowed civil unions between same-
sex couples.® On December 21, 2009, the Legislative Assembly approved legislation
allowing same-sex marriage in Mexico City.®®> The bill changed the definition of
marriage in the city’s Civil Code from “a free union between a man and a woman” to
“a free union between two people.” ¢ The law also allows same-sex couples to adopt
children, apply jointly for bank loans, inherit from one another, and be included in
spousal insurance policies. In August 2010, the Mexican Supreme Court held that
same-sex marriages registered in Mexico City must be recognized in all of Mexico.®%’
In July 2015, the Mexican Supreme Court released a “jurisprudential thesis” that
effectively legalized same-sex marriage in all thirty-one states in Mexico.%®

However, formal statutory advances for same-sex couples in Mexico have not
reduced persecution against transgender women. In fact, as discussed in more detail
later in this report, transgender women have borne the brunt of a violent backlash
against same-sex marriage and other such advances. They are at a particularly
intensified risk of persecution both because they are often imputed to be gay men
and because they are vilified, stigmatized, and brutalized for being transgender
women. This increased vulnerability also occurs because transgender women “may
be more visible [and] viewed as more transgressive of social norms.”%°
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NAME CHANGE RIGHTS

Mexico City has created some avenues for transgender people to conform their
identity documents to their gender identity. In 2004, Mexico City amended its Civil
Code to permit an individual to change the name and gender marker on their birth
certificate.”® Specifically, the Mexico City Civil Code was amended to allow
modification of a person’s birth certificate “upon request to change a name or any
other essential data affecting a person’s civil status, filiations, nationality, sex and
identity.”’* In 2014, Mexico City also passed a law that permits transgender
individuals to legally change their gender without a court order.’?

LACK OF LEGAL PROTECTIONS FOR TRANSGENDER PEOPLE

As described earlier, transgender women have limited formal legal protections in
Mexico against discrimination and hate crimes. Only Mexico City has an
antidiscrimination law that explicitly protects against gender identity discrimination.”®
Other protections that exist exclusively in Mexico City include name changes, legal
recognition of gender changes,* and specialized healthcare for transgender people.”
Transgender women continue to experience pervasive discrimination in public and in
their private lives.”® Even a representative of CONAPRED stated that “tolerance
towards groups such as homosexuals is still ‘practically the same’ even after the State
[Mexico] recognized their rights.”’” The 2013 U.S. State Department Human Rights
Report on Mexico stated that “discrimination based on sexual orientation and gender
identity was prevalent[.]””® It also noted that “the government did not always
investigate and punish those complicit in abuses.””®

Transgender women often do not report hate crimes or police abuse because the
authorities rarely investigate these crimes.8 When the police do get involved, they
frequently minimize the crime and mischaracterize it. For example, in violent murder
cases the police usually determine that the cases are “crimes of passion” instead of
hate crimes.®! Holding police and military abusers accountable is also difficult.82 The
process for punishing the police and military is “extremely slow and inadequate.”3
Transgender women avoid reporting police abuse out of fear of police retaliation
against them or their family members. 8 Further, human rights commissions tend to
be anti-LGBT and will often disregard complaints by transgender women.®®
Transgender women cannot depend on inadequate and ineffective laws penalizing
hate crimes to protect their rights.

MORALITY LAWS

Some Mexican communities have explicitly targeted transgender women by enacting
morality laws that criminalize “cross-dressing.” In 2002, the city of Tecate, Mexico
amended its Police and Good Governance Code to prohibit “men dressed as women
in public spaces.”® This revision “was coded in terms of infractions against
morality.”®” Upon passing the law, the mayor of Tecate stated that Town Hall officials
and the majority of the population supported it.88 A coalition across the political
spectrum spoke out in favor of the morality law.8°
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Supporters stated that Tecate’s prohibition of gender nonconformity was needed to
protect against social disturbance; they regarded “cross-dressing” as a threat to
order, morality, harmony, mutual respect, and children.® They implied transgender
women were pedophiles. In explaining his support for the law, counsel advisor José
Luis Rojo claimed that transgender women disrupt the public peace and “take
advantage of children.”®! A senior councilman, Cozme Casares, added that he and
others supported the measure because they believed it would prevent the spread of
AIDS and sex work.%?

Local transgender women reported a dramatic increase in police harassment following
the law’s passage. A woman named Gabriela reported that a police officer had “pulled
[her] out of the doorway of a pool hall by her hair.”®® Transgender women were
frequently accused of being involved in sex work, even when they were simply
running errands like going to buy milk. Transgender women stopped by the police
frequently faced extortion; “[t]he police used... the threat of arrest... to secure money
or sexual favors from [transgender women].”®* The passage of morality laws like
those in Tecate criminalizes transgender women and sanctions police harassment and
private discrimination. The passage and retention of these laws reflect continued
societal hostility towards transgender people.
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EXPANSION OF LGBT RIGHTS HAS LED TO
BACKLASH

Violence and discrimination against the LGBT community remains pervasive
throughout Mexico.% Legal recognition of same-sex couples has increased societal
awareness of the LGBT community and made LGBT people much more visible.
Ironically, increased awareness of LGBT people appears to have produced significant
backlash.

VIOLENCE AGAINST TRANSGENDER WOMEN

In order to win asylum, an applicant must show she has a well-founded fear of
persecution either from state actors or from private parties that the government is
unwilling or unable to control.®® Even if Mexico’s prohibition of anti-gay discrimination
and enactment of some formal protections for same-sex couples could be read to
indicate that certain authorities are willing to prevent anti-gay abuse (or, more
accurately, that they are willing to pay lip service to the notion of protecting LGBT
people), it does not necessarily mean that the Mexican government is able to protect
LGBT people generally or transgender women specifically from the horrific violence
they face. In fact, many transgender women face violence from government actors
themselves, often in the form of abuse from police and harassment by the military.

Since Mexico recognized same-sex marriage in 2010, several prominent advocates in
the transgender community have been brutally murdered.®” Many of these killings
occurred in Mexico City, despite its adoption of a hate crimes statute and
antidiscrimination laws. In 2010, a Mexican National Survey about discrimination
found that 83.4% of LGBT Mexicans had faced discrimination because of their “sexual
preference.”®® In 2011, the same survey reported the principal basis of discrimination
was “sexual preference.” ®° In 2012, however, “gender identity” was the most
frequent basis for discrimination, showing the growing rates of discrimination against
the transgender community.1% It is clear that the Mexican government is unable to
effectively protect transgender women.

Figure 2a
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Transgender women regularly experience harassment and hate crimes at the hands
of members of the public. The following are only a few examples of the many
atrocities that transgender women have experienced in Mexico. A prosecutor in
Chihuahua belittled a transgender woman who sought redress for abuse and violence
she experienced, asking her, “So why are you walking in the streets?”!%l In
November 2011 in Chihuahua, a group of men kidnapped two transgender women in
Hotel Carmen.1°2 Days later, the dismembered bodies of these women were found in
a van.'®® In June 2012 in Mexico City, the body of a transgender woman was
dismembered. Her remains were found abandoned in different neighborhoods in the
Benito Juarez district.’®* In June 2013, police found the body of the transgender
woman who headed the Special Unit for Attention to Members of the Lesbian, Gay,
Bisexual, Transsexual, Transgender, Transsexual and Intersex (LGBTTTI) Community
of the Attorney General of the Federal District (PGJDF).2% In July 2013, two attackers
released pepper spray into a crowd of 500 at a beauty contest for transgender
women.106
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Mexico has the second-highest index of crimes motivated by transphobia in Latin
America, behind Brazil.1°” Reports of hate crimes—particularly transphobic murders—
continue to rise,!% including in Mexico City.'°® Most hate crimes against the LGBT
community go uninvestigated.!!° In many instances, police dismiss investigations of
homophobic and transphobic murders by categorizing them as “crimes of passion.”?
Indeed, it is estimated that almost 90% of crimes in Mexico go unreported.!? It
follows then that the actual number of transphobic murders in Mexico is likely much
higher.

It is also critical to note that all members of the LGBT community are not similarly
situated when it comes to homophobic and transphobic violence and persecution. In
fact, some LGBT people are far more vulnerable than others. Transgender women
are particularly likely to be singled out for abuse. Even in the United States,
transgender people report far higher rates of violence and mistreatment than non-
transgender lesbians and gay men.!® In Mexico, transgender people are “heavily
stigmatized and discriminated against, even by members of the gay community.”4
It is therefore important to avoid erroneously conflating the experiences of non-
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transgender lesbian and gay people with those of transgender women. For example,
in Lopez-Berera v. Holder, the BIA affirmed the denial of asylum to an HIV-positive
transgender woman from Mexico, inappropriately relying on dicta from a case about
healthcare access for gay men.® On appeal, the government filed an unopposed
motion to remand the case to the BIA for reconsideration.'® Adjudicators must
always examine evidence for the particular social group of transgender women and
not deny asylum based on modest improvements in legal rights for non-transgender

gay people.

In 2011, the year following the implementation of same-sex marriage across the
country, there were more hate crimes against transgender people than in any year
in recent history.” Activists were particular targets of this backlash.® On May 3,
2011, an LGBT activist named Quetzalcoatl Leija Herrera was found beaten to
death.''® In July 2011, Cristian Ivan Sanchez Venancio, a member of the
Revolutionary Democratic Party’s Coordinating Group for Sexual Diversity and an
organizer of Mexico City’s annual LGBT Pride march, was found stabbed to death.'?°
On July 6, 2011, men in two vehicles opened fire on a group of transgender women
in Chihuahua killing one and wounding several.'?! In the state of Veracruz, activists
noted that not only were LGBT people being killed at a high rate in 2011, but they
were also increasingly being tortured before their deaths.'?? On August 18, 2012, a
transgender woman was found dead on the street in a suburb of Mexico City. She
had been beaten horribly and then decapitated.!?®
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RECENT TRANSPHOBIC MURDERS OF PROMINENT TRANSGENDER WOMEN

“The paradox is that as the LGBT community makes these advances in Latin America, there
appears to be higher levels of violence against them . . . . It seems to be a backlash and
may be due to the greater visibility of LGBT communities. In a sense, the violence is a
symptom of the achievements made by the movement.”?5

Barbara Lopez Lezamal?®

Ms. Lezama was murdered on April 30, 2011. The assailant
strangled her with a cord and inflicted blunt force trauma to
her head. She was 24 years old. Barbara worked as a stylist
and enjoyed knitting. Barbara was also active in the
community: she worked with street children and those who
were living with HIV/AIDS.

Agnes Torres Sulcal?’

Ms. Torres Sulca was found murdered in a ditch outside of
Puebla on March 12, 2012. Her throat had been slashed and
there were several burn marks across her body. Ms. Torres
Sulca was a 28-year-old psychologist and educator and is
remembered as an activist and ardent defender of human
rights in Mexico’s LBGT community. Authorities closed her case
in three weeks without identifying the perpetrator.

Hilary Molina Mendiola'?®

Ms. Mendiola was murdered on September 23, 2013 in Mexico
City. She was pulled from a vehicle and thrown off a bridge by
two men.

Virgen Castro Carrillo*?®

Ms. Carrillo, a 30-year-old transgender woman, was murdered
sometime between March 19 and March 21, 2009. Ms. Carrillo
was from Sinaloa, Mexico. Her body was found in the Tamazula
River. After conducting an investigation, police suspected that
a man killed Ms. Carrillo for being transgender and then threw
her body into the river.

Fernanda Valle!®°

On June 19, 2010, Fernanda Valle, the Vice President of
Transgénero Hidalgo (Transgender Hidalgo) “disappeared.”
Ms. Valle’s body was eventually found tied up and tortured with two bullets in the
head. The President of Transgénero Hidalgo, Karen Quintero, demanded a full
investigation, but the Hidalgo authorities did not adequately investigate the crime.
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POLICE VIOLENCE

Transgender women in Mexico face brutal violence not only from private citizens,
but also from state officials. Police officers and the military subject transgender
women to arrest, extortion, and physical abuse.'*' Many transgender women have
been victims of police violence or know someone who has been a victim.132
According to Victor Clark, professor at San Diego State University and the director
of the Binational Center for Human Rights in Tijuana, Mexico, the police and military
are the “primary predators” targeting transgender women.3* Mexican police target
transgender women and arbitrarily arrest them for pretextual reasons!** such as
“disturbing the peace” because they were wearing female clothing; for being
perceived to be sex workers even if they were not; for failing to carry a valid health
card; for allegedly carrying drugs; or for being said to be gay.!®®

For example, in March 2014, police officers in Chihuahua, Mexico arrested five
transgender women for not carrying a health card, even though this is not a

crime. 136 At the police station, male police officers forced the transgender women to
undress in front of them.3” The police then illegally forced the women to take HIV
tests. '3 The police held the transgender women in jail for 36 hours and demanded
200 pesos from each woman for release.**°

For decades the Mexican police forces have been implicated in cases of arbitrary
detention, torture, and other human rights violations that are often unpunished.4°
Police officers often extort transgender women for sex or money in return for not
arresting them or for releasing them from jail.*** Many transgender women have to
pay almost daily bribes to avoid being arrested.'#? A 2010 study by the National
Council for the Prevention of Discrimination (Consejo Nacional Para Prevenir la
Discriminacion) reported that 42.8% of LGBT interviewees indicated that the police
are “intolerant” of sexual minorities.*3 In a 2008 study by Mexico City’s Human
Rights Commission, 11% of LGBT persons reported experiencing threats, extortion,
or arrest by police because of their sexual orientation.%4

A transgender woman in Tijuana, Mexico, reported the police abuse she suffered
after being arrested to the Binational Center for Human Rights in Tijuana: “l was
working as a sex worker, talking with a client, [when] the municipal police arrived
and asked me for my identification documents. Everything was in check, [but] they
[the police] accused me of being outside of the area [sex work tolerance zone] and
arrested me, handcuffed me, and took me to a municipal judge. The police talked
with the judge in codes and took me to the 20 [municipal jail]. They [the police]
put me in a cell with 20 men all of whom were mocking me. | paid 600 pesos to the
guards to not undress me.”

MILITARY VIOLENCE

The military in Mexico continues to commit human rights violations against the
civilian population across the country, including against transgender women. Former
president Felipe Calderon (2006-2012) waged a “War on Drugs” and ordered the
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military to combat drug cartels and organized crime. However, instead of ensuring
peace for civilians, the military has itself inflicted harm in areas of increased
militarization. Soldiers assigned to policing and public security tasks often lack
sufficient training to properly take on law enforcement roles.*> Often, soldiers
operate under militarized rules of engagement and use of force that increases the
likelihood of mistreatment of civilians. 46

Transgender women were already visible targets for police and military abuse, but
once increased militarization began under Calderon, transgender women suffered
increased aggression. Military troops engage in the same abuses as the police by
making transgender women the object of arbitrary arrests, beatings, extortions, and
robberies.?*” In May 2007, for example, members of the Military Police beat
approximately 40 transgender women in Ciudad Juarez, leaving them hospitalized
and in serious condition.48
Merc_edes Fernandez, presider_1t of the _C_hihuahua #T;::S:;ﬂgli i?%ﬁjﬁ;ﬁ?ﬁ;ﬂi
Lesbian Gay Movement, described conditions for Continue to Rise,” Deborah
transgender women who face military persecution: Alvarez, a transgender activist
“They [transgender women] can’t even go and buy declared:
their groceries because they are immediately
transferred to the authorities where they are

- . . [transgender women] for no
accused of engaging in prostltu_tlon. T_hey take reason, they come into their
them away even if they are holding their grocery  gnartments, slap them, insult
bags. They don’t have liberty of movement.”*%0 them and push them.”149

“They [the military] pick up girls

Human rights violations by the military continue under the current president Enrique
Pefia Nieto, who took office in 2012.2°! Like the police, the military is rarely punished
for the abuses reported by transgender women. Further, the military command
structure prevents accountability for abuses.*? The government instead punishes the
victims of military violence by accusing them of criminal acts and blaming the victims
for the harms they suffered at the hands of the military.®

DRUG CARTEL AND GANG VIOLENCE

In 2012, drug cartels and gangs were responsible for Ana Frutos, a transgender
the vast majority of killings and abductions in Mexico.*° woman from Guadalajara,
In July 2013 the government reported that, of 869 testified before a U.S.
victims of homicides related to organized crime in the Asylum Officer: “Even

previous month, 830 were themselves allegedly though 1 knew | W.OUId be an
ible for crimes. 156 easy target for police and
responsi . gang abuse, | made my

transition to womanhood

Police often work with the cartels and gangs, with 98% because my identity as a
of all crimes going unpunished. Vulnerable woman is what defines me.
communities, including transgender women, are often For me, hiding my true
victims of drug cartel and gang violence. Transgender gender identity is

women fall victim to cartel kidnappings, extortions, and impossible.”*>*

human trafficking. One transgender woman described
how cartel members forced her into sex work in Merida. Another transgender woman
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was targeted for rape and robbery while traveling by bus.?®*’ In another case, a
transgender woman named Joahana in Cancun was tortured to death by drug
traffickers who carved a letter “Z” for the Zeta cartel into her body.!®® If a cartel
targets a transgender woman, it is nearly impossible to escape the cartel’s power. An
immigration attorney in the U.S. described in an interview how his transgender
female client unknowingly dated a cartel member. After doing so, she could not
escape persecution from the cartel.°

LINKS BETWEEN MEXICAN GOVERNMENT, POLICE AND ORGANIZED CRIME

The Mexican government and cartels have been linked numerous times to incidents
involving human rights violations, and cartels have been revealed to be successfully
infiltrating police and military forces. In 2009, three officers from the Attorney
General’s Organized Crime Investigations Unit (SIEDO) along with ten soldiers were
arrested for their ties to organized crime, with the acknowledgment that there were
still many officers with probable ties to cartels.° Other officials with ties to
organized crime include Héctor Santos Saucedo, then-head of Coahuila’s state
investigations, who was connected to the notorious Zetas in 2010.1%! Occasionally
the extent of the connection is not revealed until years later, such as with the San
Fernando massacres carried out in Tamaulipas in 2010-11. In 2014 a freedom of
information request revealed there were “direct links between the San Fernando
police, the Zetas and the San Fernando killings.”162

The disappearance of 43 students from Ayotzinapa in 2014 and their parents’
subsequent refusal to accept the half-answers from the government have put a
spotlight on the connection between police and organized crime. The first reports
indicated that the students were seized by local police acting on orders from the
corrupt mayor of Iguala and then turned over to a local drug gang; however further
information has begun to indicate that federal police were likely involved in the
incident.1%® Transgender women, who already find themselves to be targeted by
police and cartels separately, are even less likely to report any discrimination or
violence they experience if they risk being targeted by the organizations that they
are reporting against.
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SOCIETAL FACTORS THAT LEAD TO VIOLENCE
AGAINST TRANSGENDER WOMEN

“To society, | am not a person. To society, | am trash—do you understand?”
— Anonymous transgender woman in Mexico.164

Negative attitudes towards the LGBT community remain very common in Mexico.%®
Homophobic and transphobic comments from public figures, such as former President
Felipe Calderon, diminish the quality and dignity of transgender women’s lives by
perpetuating widespread hatred and violence.®® There is also a nationwide backlash
against advances in LGBT rights, resulting in increased levels of persecution against
transgender women who tend to be the most visible and marginalized members of
the LGBT community.16”

FAMILY REJECTION

Many transgender women face abuse and rejection at the hands of their own families.
The abuse ranges from physical, verbal, and sexual attacks to murder.®® A recent
survey of transgender women in Mexico City found that 45% had experienced abuse
from their families.%® As many as 70% transgender women and girls in Latin America
are estimated to run away from or be thrown out of their homes.1’° The consequences
of such family rejection include psychological trauma and emotional suffering, which
often lead to mental health problems, suicide attempts, failure to complete education,
and unemployment.”?

A transgender woman named Yokanza Martinez Balez of Puebla described the
rejection she faced after her transition in an interview with a journalist.l’? Ms.
Martinez Balez began living as a woman at the age of 15. Her family forced her to
leave home. She dropped out of high school, migrated north to Sonora, and became
a sex worker.173

Another transgender woman, Gaby Morales Arellano, was forced by her parents to
leave home shortly after she began transitioning to live as a woman.'’* Her dreams
of becoming a lawyer ended because she had to take whatever job she could to
survive.l’”® She explained, “There is a lot of discrimination when you come out of the
closet and you face all of these critics, first your family and your neighbors who say,
‘Why is he like that? He should be normal.” My family thought they could beat me
and correct me.”17¢

Another Mexican transgender woman who fled to the United States and sought
asylum did so to escape severe physical and mental abuse from both her family and
her community. She had sought help from the police in Mexico, but they ignored her
pleas for protection. Without protection from her family or the police, gang members
beat her severely and left her bleeding from head wounds. Fearing for her life, she
fled to the United States, where she was able to receive asylum.’’
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GENDER-BASED VIOLENCE

Violence against women is very prevalent in Mexico, particularly in the forms of
domestic violence and murders (femicide). According to a 2012 report by the Mexican
Secretary of State, the number of female murder victims increased dramatically over
the previous three years, particularly in the states of Chiapas, Chihuahua, Durango,
Guerrero, Michoacan, Oaxaca, Sinaloa, Sonora, and the Federal District.1’® While
Mexico has enacted statutes criminalizing domestic violence and femicide, their rates
remain high.1’® In a 2012 study, researchers reported that 67% of Mexican women
had been the target of a crime.® Despite the government’'s effort to eliminate
violence against women by enacting these protective laws, women continue to be
subjected to violence and femicide at staggering rates.

Violence against non-transgender women is relevant to assessing conditions for
transgender women because both populations experience high rates of gender-based
violence that the Mexican government has been unable to control or prevent. Indeed,
the overwhelming number of non-transgender women being murdered in Mexico has
drawn the attention of many academics and human rights activists. Some
commentators have pointed to social attitudes regarding gender roles as a factor
contributing to the high rates of violence against women generally, gay and bisexual
men, and transgender women.18!

RELIGION

According to the 2010 Mexican Census, approximately 83% of citizens identify
themselves as Roman Catholic.®? Obviously, Catholic individuals hold diverse beliefs,
but the Catholic Church hierarchy in Mexico has historically failed to support increased
rights for women and has actively campaigned against rights for LGBT people.8® The
Church has taken a particularly vocal stance against same-sex marriage.®* Even
though same-sex marriage does not directly benefit transgender women, as noted
elsewhere in this report, the backlash against the legal recognition of same-sex
marriage has greatly increased rates of discrimination and persecution against
transgender individuals.

Although non-Catholic Christian churches make up on a small nhumber of the total
churches in Mexico, there are still areas of the country in which they are becoming
very influential.1® The first half of the century saw the majority of converts located
in urban areas, but gradually this has shifted to rural, poorer, and indigenous
communities. '8 These populations are often Jehovah’s Witnesses or members of the
Church of Jesus Christ of Latter-day Saints, whose views of LGBT individuals are
comparable to that of the Catholic Church; as a result, transgender people often face
similar levels of discrimination and persecution from members of those churches as
well. 187

Many religious leaders in Mexico have expressed opposition to LGBT rights. For

example, Cardinal Javier Lozano Barragan denounced same-sex marriage, saying it
would be like considering “cockroaches” part of a family.®® After the passage of
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Mexico City’s same-sex marriage law, the Archbishop of Mexico City, Cardinal
Norberto Rivera Carrera, declared that same-sex marriage is one of Mexico’s leading
problems along with violence, poverty, and unemployment.18® Such publicly stated
views by prominent figures in the Mexican Catholic Church hierarchy likely contribute
to the pervasive anti-LGBT views in Mexican society, given that many Mexican

Catholics respect and follow the Church’s teachings.

ECONOMIC MARGINALIZATION

Mexico’s federal antidiscrimination laws do not prohibit discrimination on the basis of

gender identity. The lack of protection

vulnerable to employment discrimination. 93
As a consequence, few legal employment
opportunities exist for transgender women.
Approximately one out of three gay people
in Mexico report that they must remain “in
the closet” to avoid being fired from their
jobs.1%* But for many transgender women—
who largely lack access to gender-
confirming health care due to high costs, and
are generally denied the ability to change
the name and/or gender on ID documents to
match their gender presentation!®*—it may
be difficult or impossible to hide their
transgender status, despite the economic
penalty that brings. A fortunate few can

leaves transgender women especially

It should be noted that transgender
people cannot simply “hide” who they are
and thereby escape persecution by living
in accordance with their birth-assigned
gender role. Gender dysphoria is a
serious condition, recognized by every
major medical association, the only
treatment for which is to live in
accordance with the gender with which
they identify, rather than the gender
assigned at birth.*°° Attempting to
suppress one’s gender identity can have
dire health consequences.*®* Moreover, a
person’s gender identity is a fundamental
component of identity, which cannot be

required to be changed or hidden as a
condition of protection under asylum
laws. 192

work as hairstylists or perhaps open a salon
if they have enough money or family
support.®® But many transgender women
face such socioeconomic marginalization that they must turn to sex work to
survive.'®’ This results in yet more violence and persecution from both community
members and police.%®

Mexico City prohibits gender identity discrimination and provides a legal mechanism
for name and gender changes, but even there, in practice, transgender women still
endure rampant employment discrimination.®® The Coordinating Committee for the
Development of Diagnosis and Human Rights Program of the Federal District?°° found
that despite formal legal protections, transgender women in Mexico City are still
discriminated against and denied their labor rights.2%?

LACK OF GENDER-CONFORMING IDENTITY DOCUMENTS

As noted, only Mexico City permits transgender people to legally change their name
and gender to correspond to their gender identity. Even where such mechanisms
are technically available, however, legal name changes are not accessible in
practice for many transgender women. This is in part due to “lengthy delays and
high costs—at least six months and approximately 70,000 pesos [approximately
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$7,000 USD] are required, and completion sometimes depend[s] on the ‘good will’
of some civil servants.”?92 Without the ability to obtain a legal name change,
transgender women cannot obtain a national voter identification card with a name
that reflects their female gender identity.2°® The voter identification card is Mexico’s
preferred identification card.?%* It is necessary for exercising the right to vote, to
acquire property, and to obtain medical assistance in a public hospital.?°® Being
forced to present a voter identification card with an old “male” name on it makes
transgender women even more vulnerable to discrimination, abuse, and violence.?%®

LACK OF ADEQUATE HEALTH CARE

Transgender women lack adequate health care in Mexico.?°” Many transgender
women resist seeking medical help because they must disclose their transgender
status and subsequently face hostility and threats of violence from medical
providers.2°¢ Medical care providers often do not want to provide medical attention
to transgender patients. Providers have mocked and humiliated transgender patients
using offensive language, threats, aggression, and hostility.2°°® Consequently,
transgender women do not routinely access preventive or emergency care.?°

In particular, medical care to support gender transition—such as hormones or
surgeries—is almost entirely unavailable to most transgender women in Mexico.
While medical authorities uniformly recognize the medical necessity of transition-
related treatment, such care is not covered under Mexico’s national health plan and
licensed providers (for those who can afford to pay out of pocket) are scarce.?!! Even
where it is available, such care can be prohibitively expensive for transgender women
already suffering the effects of economic marginalization discussed earlier.?'? Without
access to gender-affirming medical care, many transgender women permanently
damage their skin and muscles by injecting dangerous black-market feminizing liquid
silicone or other fillers.?!3

PREVALENCE OF AND LACK OF TREATMENT FOR HIV/AIDS

Transgender women are also largely denied access to adequate healthcare for other
life-threatening conditions, such as HIV/AIDS.?** In Latin America, transgender
women face the highest prevalence of HIV of any group, with a 35% infection rate.?%®
Mexico City has the highest number of documented HIV cases in all of Mexico.?
Despite these high infection rates, medical treatment for HIV and AIDS is largely
unavailable in less urban areas due to prohibitive costs.?!’ Even in urban areas that
have free antiretroviral drugs available they are usually reserved for the sickest
people.?® Many in Mexican society hold misconceptions about the LGBT community
and HIV that further contribute to the widespread stigma associated with both HIV
and LGBT people.?'® A national survey found that 59% of Mexicans believe that
HIV/AIDS is caused by homosexuality.??° These misconceptions and stigma exist
even among medical providers.??! In fact, most hospitals view homosexuality as a
risk factor for HIV and often discriminate against those who do seek treatment.??2
The Commission on Human Rights in Mexico City (CDHDF) also reported that
HIV/AIDS clinics often actively mistreat and discriminate against transgender people
living with HIV/AIDS.?%3
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EVALUATING ASYLUM CLAIMS MADE BY MEXICAN
TRANSGENDER WOMEN

“l would rather die than live that life. It’s like living in hell. Here | feel like
I'm in my refuge, at home. ... Here | feel like a person.” — Anonymous
Mexican transgender woman in the United States??*

When a transgender woman seeks asylum in the United States because she fears
persecution in Mexico, an asylum officer or immigration judge must decide whether
she qualifies for asylum or any other humanitarian relief. These determinations are
extremely difficult to make, since asylum claims by their nature involve events in a
foreign country. Frequently there are no available witnesses to the incidents other
than the survivor herself. Immigration judges therefore have no choice but to render
life or death decisions on the basis of limited information. It is therefore critical that
adjudicators consider information that accurately reflects the reality of life in Mexico
for transgender women.

Unfortunately, a number of misperceptions exist about the conditions for LGBT
people, particularly transgender women, in Mexico. Since inaccurate information
about country conditions has the potential to compromise the adjudication of asylum
claims, it is essential to examine common tropes carefully to determine whether they
are accurate. Additionally, it is vital for adjudicators to remember that transgender
women in Mexico make up a particular social group that is distinct from gay men
(though transgender women are frequently mistaken for feminine gay men). While
conditions related to LGBT Mexicans generally may be relevant, adjudicators must
address evidence that specifically relates to persecution of the particular social group
at issue, transgender women in Mexico. The importance of not conflating the social
group of transgender women with other potentially less persecuted members of the
LGBT community is equally true in the contexts of transgender asylum seekers from
countries other than Mexico.

THE EFFECT OF SAME-SEX MARRIAGE AND ANTI-DISCRIMINATION LAWS ON
VIOLENCE

As noted above, Mexico began recognizing same-sex marriages throughout the
country in 2011. Recently enacted laws also prohibit discrimination on the basis of
“sexual preference,” and Mexico City law also prohibits gender identity discrimination.
Based on these changes in the law, some immigration judges have mistakenly
concluded that LGBT people no longer face homophobic and transphobic violence in
Mexico. Instead, the advances in LGBT rights has caused a nationwide backlash from
those who oppose the changes, resulting in increased levels of persecution against
transgender women who tend to be the most visible and marginalized members of
the LGBT community.?2°

Although Mexico’s prohibition of anti-gay discrimination and enactment of some
formal protections for same-sex couples may appear to show that authorities are
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willing to attempt to prevent anti-gay abuse, this does not necessarily translate into
them actually being capable of protecting LGBT people generally or transgender
women specifically from the horrific violence they face.

Homophobic and anti-transgender violence continues to be rampant in Mexico,
including Mexico City. Indeed, Mexico City has the highest rate of transphobic
murders in the country. Just as the adoption of laws prohibiting violence against
women generally has failed to end the rampant abuse of non-transgender women in
Mexico, prohibitions on anti-gay discrimination have not diminished attacks on LGBT
Mexicans. In fact, the evidence suggests that same-sex marriage and other formal
legal protections have actually made homophobic and transphobic violence worse by
inciting a backlash from people opposed to LGBT rights.

RELOCATION PRESUMPTION

Some immigration judges, citing the changed laws in Mexico City, hold that asylum-
seekers can return to Mexico and relocate to Mexico City without fear of
persecution.??® As discussed above, however, formal changes in laws permitting
same-sex couples to marry and adopt children have not improved conditions for
transgender women in Mexico City. In fact, rates of violence and murder have actually
increased in Mexico City as well as throughout the nation since the changes in same-
sex marriage and adoption laws.

Police harassment against the LGBT community remains high in Mexico City as well.
Despite the reputation of the Zona Rosa district of Mexico City as an LGBT
neighborhood,??” extortion and harassment particularly of transgender women
continues there.??® As described above, Mexico City also has the highest rate of
transphobic murders in the country. Moving to Mexico City will therefore not protect
transgender women from persecution: they will remain vulnerable no matter where
they reside in Mexico.

GAY PRIDE MARCHES AND “GAY TOURISM”

Gay pride demonstrations began in Mexico City in 1979. Now, Mexico City hosts a
gay pride march each year in the Zona Rosa. Despite this, the violence against the
gay community has not ceased or even decreased. According to the Citizens’
Commission against Hate Crimes, there are on average three homophobic murders
each month in Mexico.?2°

Moreover, there are significant differences between gay pride parades in the United
States and gay pride marches in Mexico City, and the two should not be conflated.
According to Professor Victor Clark-Alfaro, the purpose of gay pride marches in
Mexico is to bring awareness to and to protest violence and abuse faced by LGBT
communities in Mexico. He notes that in assessing country conditions some
immigration judges have alluded to gay pride marches being like “parties.” Mr. Alfaro
clarified, “They were trying to say it was a fun parade, but in reality it was a
protest.”2%0
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Another common misperception relates to the significance of “gay tourism” and its
implication for the domestic LGBT community in Mexico, particularly transgender
people. In asylum cases, government attorneys sometimes submit as evidence of
country conditions news articles and blogs about how “gay-friendly” parts of Mexico
are for foreign tourists.?3! Some immigration judges have found these online articles
and blogs to be persuasive and indicative of improved country conditions for LGBT
people in Mexico and cited them when denying transgender women’s asylum claims.

Although tourism constitutes a large part of the Mexican economy, the existence of
some tourist destinations that cater to wealthy gay men from other countries is not
and could not plausibly be indicative of the safety of low-income Mexican transgender
women against hate crimes and violence. Tourism guides do not constitute journalism
or human rights reporting, but instead serve the purpose of promotional materials to
attract wealthy non-transgender foreigners to spend money at particular clubs and
hotels.?32 Even foreign tourists have suffered horrific hate crimes; in one example,
Ronald Bentley Main, a real-estate agent and former president of the Greater Seattle
Business Association, and his partner, Martin Orozco Gutierrez, were found stabbed
to death in Martin’s home in Chapala, Mexico, a city just outside of Guadalajara.?*3

It is important to remember that conditions for tourists are very different from the
experience of ordinary Mexican citizens. And the conditions for gay tourists are
completely separate from the experiences of transgender Mexican women living in
Mexico.2** News articles about “gay tourism” are not evidence of the day-to-day
experiences of gay or transgender Mexican citizens. Most Mexican transgender
women do not have the financial security to go to expensive nightclubs, hotels, or
resorts that cater to rich, white, gay foreigners.2*> Using tourist gay travel guides as
country conditions evidence turns opinion and off-the-cuff remarks into documented
fact, allowing flimsy and generalized assertions to become the basis for legal
conclusions.?®® This type of “evidence” should not be given credence in asylum cases
involving transgender women.
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CONDITIONS FOR TRANSGENDER WOMEN IN U.S.
IMMIGRATION DETENTION FACILITIES

Many transgender women who flee sexual violence in their home countries face
further abuse when seeking asylum in the United States.?*’” LGBT immigrants in
immigrant detention facilities are exposed to an increased risk of mistreatment, much
like LGBT inmates in prison, who studies show are 13 to 15 times more likely than
other inmates to be sexually assaulted.?®® After receiving information on gay and
transgender individuals who have faced solitary confinement, torture, and
mistreatment, the U.N. Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment declared that the treatment of LGBT immigrants
in U.S. detention facilities was a violation of the Convention Against Torture.?*°

Since many transgender women seek asylum after experiencing extreme violence in
their countries of origin, they are especially vulnerable to the mental health strain of
being held in detention.?4° Studies show that detention is a threat to the psychological
health of immigrants and can worsen the intense psychological distress often carried
by asylum-seekers fleeing persecution.?*! Asylum cases also generally take longer to
resolve than other removal cases, leading asylum-seekers to spend more time in
immigration facilities than other immigrants.?*2 While the average length of stay for
an immigrant in detention is 30 days, the average length for asylum-seekers is 102.4
days.?** Some transgender women have been detained for years while fighting their
asylum cases.?**

Heartland Alliance’s National Immigrant Justice Center filed a report in 2011
documenting the nationwide mistreatment of immigrant transgender women held in
detention.?*® The report indicated a systematic problem of ill-treatment, and included
complaints by transgender women of sexual assault, denial of medical care, extended
periods of solitary confinement, discrimination and abuse, and an ineffectual
grievance and appeals process.?*® Transgender women in detention also face
mistreatment because they are typically confined with men, where they are regularly
subject to abuse by detained men and guards and denied access to healthcare, and
where their identities are fundamentally dishonored.?*’ Despite ICE’s issuance of a
“Transgender Care Memorandum” in 2015,2*8 the memorandum entirely lacks
enforceability: signing onto the contact modification is optional for facilities. As of
March 2016 no facilities have signed a modification to their contacts to permit
transgender women to be housed with cisgender women.

A 2010 report by Human Rights Watch regarding sexual assault in immigrant
detention facilities found that instances of people detained by ICE being sexually
assaulted, abused, and harassed “cannot be dismissed as a series of isolated
incidents” and concluded that “there are systemic failures at issue.”?*® The American
Civil Liberties Union filed a lawsuit against U.S. Immigration and Customs
Enforcement (ICE) in 2011 upon discovering that nearly 200 cases of sexual assault
had taken place in ICE detention facilities since 2007.2%¢
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Many facilities send transgender immigrants to solitary confinement in order to isolate
them from the general population, an effort that may be intended in some cases to
protect them from the near-pervasive violence and sexual assault they face.?%!
However, solitary confinement frequently results in a number of negative
psychological effects, including “hyper-sensitivity to external stimuli, hallucinations,
panic attacks, obsessive thoughts, and paranoia[,]”?°? as well as “impulsive, self-
directed violence.”?®® Even after release from solitary confinement, those effects
linger, and they can permanently damage an individual’s ability to function.?®*

The U.N. Special Rapporteur on torture has stated that the psychological effects of
solitary confinement may become irreversible after 15 days.?*®> There have been
many reports of transgender women being held in isolation in detention facilities for
much longer, however. For example, advocates from the organization Americans for
Immigrant Justice reported that transgender immigrants detained at the Krome
Service Processing Center in Miami, Florida were being held in solitary confinement
for periods of up to six months at a time.?%® Other transgender women have reported
being subjected to solitary confinement even longer.2%’

Maria, a Mexican transgender woman who fled persecution in Mexico City, reported
that the five months in 2010 that she spent in immigration detention, where she was
kept in solitary confinement, were “true hell.”2%® Detained transgender women are
frequently held in isolation for up to 23 hours a day, “often without access to library
resources, telephones, outdoor recreation, religious services, or legal services that
are otherwise available to other people.”?*® A counselor at a New Jersey detention
center reported that “the treatment of people in solitary confinement is inhumane.
There are many violations of human rights. One of them is that inmates in solitary
confinement are forced to take tranquilizers in order to keep them calm.”25%° Many
transgender women have given up on their very strong asylum cases because their
detention conditions were too unbearable to withstand, especially on top of the
trauma that they already suffered from their experiences in Mexico. The New Jersey
counselor also reported that during the first trimester of 2013, at least 10
transgender women in the facility were pressured into signing voluntary deportation
documents.?61

Transgender women in detention facilities also often face a lack of access to adequate
medical treatment.?%? HIV-positive transgender women are particularly vulnerable.?®
Victoria Arellano, an HIV-positive transgender woman, died in 2007 while being held
in a large men’s detention cell in an ICE facility after authorities refused to provide
her with medical attention and her medication.?®* As recently as November 2014,
there were still reports of transgender women living with HIV being denied access to
HIV medication.

Transgender immigrants in detention are also commonly denied all gender-
confirming medical treatment, including hormone therapy, which many United States
Courts of Appeal have found must be provided to prisoners diagnosed with gender
dysphoria under the Eighth Amendment’s guarantee of basic medical care for
incarcerated individuals.?®® Although ICE’s Performance-Based National Detention
Standards provide for access to hormone therapy for transgender women who had
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already been receiving hormone therapy before being detained, these guidelines are
seldom followed.?%¢ One Mexican transgender woman held in immigration detention
at the Santa Ana City Jail reported being refused hormone therapy, which she had
been on for the past 10 years.?®’ Distraught, and not receiving treatment for trauma-
related depression, she attempted suicide.?®® Following her suicide attempt,
authorities put her in solitary confinement.2%°

While in detention, transgender women also face instances of mistreatment and
humiliation from facility staff and ICE personnel.?’° One transgender woman held in
Theo Lacy Facility in California reported that she was called a “faggot” by guards on
a number of occasions, and was also mocked because she was dying of AIDS.2"t
Moreover, guards singled her out for public searches where they forced her to undress
and then ridiculed her bare breasts.?’2 When staff members are themselves the
source of abuse against transgender women, “protective” measures such as solitary
confinement are particularly ineffective.?’®

Surveys conducted by the Department of Justice have found that LGBTQ people face
much higher rates of sexual assault than other incarcerated people.?’* Another study
found that transgender women in male prisons are 13 times more likely to be sexually
assaulted than the general population, with 59% reporting experiencing sexual
assault.?”® Although transgender women only account for 1 out of 500 detained
immigrants, one out of every five confirmed cases of sexual assault in ICE facilities
involved transgender survivors.?’® Incidents include a case of a guard who sexually
assaulted a transgender woman while she was in “protective custody.”?’” Another
reported incident involved an ICE officer who forced a transgender woman to remove
her shirt while he ejaculated into a cup and demanded that she drink his semen.?"®
The officer admitted to the abuse, but served only two days in a county jail, while
the victim remained locked with men in ICE detention for another five months.27°

Johanna, a transgender woman from El Salvador, left for the United States after she
was gang-raped.?8° After living in the U.S. for 12 years, Johanna was apprehended
by ICE and placed in an all-male detention facility.?®* While in the facility, Johanna
was sexually assaulted by another detained immigrant.?®2 Unable to bear the
conditions of her detention, Johanna agreed to be deported.2?®® She would flee again
to the United States two more times.?8* Each time she faced sexual abuse in all-male
ICE detention facilities and months of solitary confinement. Johanna ultimately won
withholding of removal due to the severe violence and persecution she experienced
in El Salvador.?® If she had been released or if alternatives to detention had been
used in the first instance, Johanna would have been spared repeated sexual assaults
and months of solitary confinement she suffered in U.S. custody.

Although in recent years the Department of Homeland Security has stated an
intention to improve the treatment of LGBT immigrants in its custody, transgender
women continue to be subjected to horrific treatment by ICE.?8® For example, in
2014, Marichuy Leal Gamino, a 23-year-old transgender woman originally from
Mexico, was detained with men at the Eloy Detention Center. Gamino faced repeated
instances of mistreatment, culminating in a sexual assault by her cellmate.?®” After
reporting the abuse to the staff of the facility, she said that they tried to get her to
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sign a statement saying that she consented to the sexual assault.?®® This series of
events occurred nine years after the passage of the Prison Rape Elimination Act and
nearly a year after DHS announced its regulations to implement the Act, which include
explicit protections for transgender immigrants.28®

Many detained transgender women continue at the time of this writing to experience
transphobic abuse from guards, denial of HIV medicine and hormones, being forced
to shower with men, sexual violence from guards and other detained immigrants,
and solitary confinement.??° Detention conditions for transgender women are both a
human rights and access to justice concern. When transgender women give up on
their asylum claims under existing immigration law solely because detention
conditions are unbearable, this is a grave obstacle to fair adjudication.
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RECOMMENDATIONS

As a signatory to the 1967 Protocol Relating to the Status of Refugees, the United
States has international obligations to ensure that those who flee persecution can
seek asylum.?%1 Under Article 3 of the Convention Against Torture, the United States
may not remove any person to countries where they would face cruel, inhuman, or
degrading treatment rising to the level of torture.?®? Many Mexican transgender
women flee Mexico because of persecution. As explained above, transgender women
commonly suffer sexual and physical abuse at the hands of state and private actors
that should be considered equivalent to torture. The Mexican government is unwilling
and unable to protect transgender women from this persecution.

Based on the evidence surveyed above, several key changes are essential to improve
the accuracy and fairness of adjudication of Mexican transgender women’s claims for
asylum in the United States:

= Executive Office for Immigration Review (EOIR) materials given to
immigration judges regarding country conditions in Mexico should explicitly
discuss the distinct experiences of both gay and transgender people.

* EOIR should provide specific training for immigration judges on transgender
issues. Immigration judges should be informed about the nature of sexual
orientation and gender identity so that they can properly adjudicate
transgender respondents’ claims. For example, immigration judges should
understand that being transgender relates to one’s gender identity and is
not a sexual orientation, although many transgender women experience
persecution both for being transgender women and because some in society
may perceive them to be gay men. The U.S. Citizenship and Immigrations
Services Refugee, Asylum and International Operations (USCIS RAIO)
Directorate — Officer Training provides asylum officers with a
comprehensive training course on LGBT Refugee and Asylum claims. EOIR
should produce a similar training for immigration judges.

»= The United States must end the practice of imprisoning Mexican
transgender women in immigration detention during the pendency of their
removal cases. Transgender women in detention are often subjected to
sexual and physical assault from both guards and other detained
immigrants. Many transgender prisoners are placed in solitary confinement.
Physical assault, sexual violence, and solitary confinement all subject
detained immigrants to physical and psychological harm and undermine
their ability to pursue asylum or other humanitarian relief.

= Attorneys representing Mexican transgender women should provide
immigration judges or asylum officers with country conditions materials as
specifically related to transgender women as possible. Given the evolving,
complex situation in Mexico and the fact that legal advances for same-sex
couples have paradoxically led to increased anti-gay and anti-transgender
violence, expert witness testimony is vitally important. If at all possible,
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attorneys should retain an expert witness familiar with the conditions on
the ground in Mexico to testify on behalf of transgender asylum seekers.

In addition, experiences described by immigration lawyers representing transgender
women suggest the following reforms will be critical as well:

= The EOIR should provide immigration judges with specific training on
providing vulnerable populations, especially victims of sexual abuse, with a
respectful, clear, and concise adjudication. Immigration judges should be
more sensitive to the trauma that many survivors have to relive during
their asylum hearings. Immigration judges should be trained to facilitate a
non-hostile environment. Asylum seekers must never be shackled during
their testimony.

* Immigration judges should receive guidance from EOIR on how to
respectfully interact with transgender women and men, including by using
their chosen names and the pronouns that reflect the person’s gender
identity.
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CONCLUSION

Transgender women face pervasive violence and serious human rights violations
throughout Mexico. The Mexican government has not been able to prevent violent
attacks on transgender women or provide effective redress for survivors. The
recognition of same-sex marriage, while laudable, has not ended violence against
transgender women. To the contrary, the Mexican LGBT community has experienced
even more violence as increased formal equality has produced a terrifying backlash.
Transgender women continue to face beatings, rape, police harassment, torture, and
murder in Mexico. Despite limited formal legal advances, state and non-state actors
are rarely held responsible for crimes against transgender women.

It is therefore critical that asylum officers and immigration judges do not
misunderstand the effect that same-sex marriage laws have had on the daily
experiences of transgender women in Mexico. Indeed, ironically, these legal changes
have led to an increase in the persecution of transgender women because of backlash
and increased visibility. As such, many transgender women will continue to bring
credible claims for asylum in the United States because of the violent persecution
and torture they risk on a daily basis in Mexico.

Transgender Law Center and Cornell University Law School LGBT Clinic | 34



1 A transgender individual is a person whose gender identity or gender expression does not match the
gender the person was assigned at birth. The term transgender woman refers to someone who was
designated male at birth, but identifies as a woman. A transgender man is someone who was
designated female at birth but identifies as a man. Being transgender is independent of sexual
orientation. GLAAD Media Reference Guide — Transgender Issues, GLAAD,
http://www.glaad.org/reference/transgender (last visited Dec. 26, 2015).

2 Lyndsey Marcellino, Johanna Fernandez, Benjamin Figoten, Cesie Alvarez, Halimah Famuyide, and
Susan Hazeldean authored this report on behalf of the Cornell LGBT Clinic.

3 The clinic authors would like to thank Amy Abeloff, Kristen Brennan, Marta Guzman, Oscar Lopez,
Vanessa Morales, and Delia Ramirez for their assistance with translating documents from Spanish into
English.

4 Exec. Office for Immigration Review, FY 2012 STATISTICAL YEAR Book (2012),
http://www.justice.gov/eoir/statspub/fy12syb.pdf.

51d.

6 1d. Another 138 cases were “abandoned,” 1,906 were “withdrawn.” and 2,335 were considered
“other.”

7 USCIS and EOIR keep records of how many people apply for asylum based on membership in a
particular social group, but not for which specific particular social group, so there is no way to know
how many sought asylum based on particular social group. For example, they do not distinguish
between “homosexual” or “gay” or “transgender.”

88 U.S.C. § 101(a)(42)(A).

2 Toboso-Alfonso, 20 I. & N. Dec. 819 (B.1.A. 1990).

10 d.

11 Att’y Gen. Ord. No. 1895-94 (June 19, 1994).

12 See, e.g., Amanfi v. Ashcroft, 328 F.3d 719, 721 (3d Cir. 2003) (stating that “homosexuals”
constitute a social group); see Lwin v. INS, 144 F.3d 505, 511 (7th Cir. 1998) (noting that “gay men
and lesbians in Cuba” constitute a particular social group); see Karouni v. Gonzalez, 399 F.3d 1163,
1172 (9th Cir. 2005) (holding that “all alien homosexuals are members of a ‘particular social group.’).
13 Hernandez-Montiel v. I.N.S., 225 F.3d 1084, 1089 (9th Cir. 2000). See Susan Hazeldean,
Confounding ldentities: The Paradox of LGBT Youth Under Asylum Law, 45 U.C. Davis L.R. 373, 380
(2012) (noting that Hernandez-Montiel likely identified as transgender).

14 Hernandez-Montiel, 225 F.3d at 511.
15 See id. at 1087, 1088, 1095 n.7.
16 See id. at 1093.

17 Michael Santos, In the Shadows: The Difficulties of Implementing Current Immigration Policies in
Adjudicating Gender-Diverse Asylum Cases in Immigration Courts, HARvV. KENNEDY SCHOOL OF GOVERNMENT
LGBTQ PoLicy JOURNAL (2012), http://www.hkslgbtq.com/in-the-shadows-the-difficulties-of-
implementing-current-immigration-policies-in-adjudicating-gender-diverse-asylum-cases-in-
immigration-courts/ [hereinafter Shadow Report].

18 Andrew A. Reding, Mexico: Update on Treatment of Homosexuals, U.S. Citizenship and Migration
Services (2000), http://www.worldpolicy.org/sites/default/files/uploaded/image/1999-Mexico-
QAMEX00-001-LGBT.pdf.

19 Gender identity describes “each person’s deeply felt internal and individual experience of gender,
which may or may not correspond with the sex assigned at birth, including the personal sense of the
body . . . And other expressions of gender, including dress, speech and mannerisms.” The Yogyakarta
Principles: Principles on the Application of International Human Rights Law in Relation to Sexual
Orientation and Gender Identity INT'’L COMM’N OF JURISTS 6 (2007),
http://www.yogyakartaprinciples.org/principles_en.pdf. Sexual orientation, on the other hand,
describes “each person’s capacity for profound emotional, affectional and sexual attraction to, and
intimate and sexual relations with, individuals of a different gender or the same gender or more than
one gender.” Id.

20 1d.
21 qd.

Report on Human Rights Conditions of Transgender Women in Mexico | 35


http://www.hkslgbtq.com/in-the-shadows-the-difficulties-of-implementing-current-immigration-policies-in-adjudicating-gender-diverse-asylum-cases-in-immigration-courts/
http://www.hkslgbtq.com/in-the-shadows-the-difficulties-of-implementing-current-immigration-policies-in-adjudicating-gender-diverse-asylum-cases-in-immigration-courts/
http://www.hkslgbtq.com/in-the-shadows-the-difficulties-of-implementing-current-immigration-policies-in-adjudicating-gender-diverse-asylum-cases-in-immigration-courts/
http://www.yogyakartaprinciples.org/principles_en.pdf

22 Answers to Your Questions: About Transgender People, Gender Identity, and Gender Expression,
AMERICAN PSYCHOLOGICAL ASSOCIATION (2011), http://www.apa.org/topics/Igbt/transgender.pdf; Ellen A.
Jenkins, Taking the Square Peg Out of the Round Hole: Addressing the Misclassification of
Transgendered Asylum Seekers, 40 GOLDEN GATE U. L. Rev. 67, 70 (2009),
http://digitalcommons.law.ggu.edu/cgi/viewcontent.cgi?Article=2008&context=ggulrev; Shadow
Report, supra n.17 (“The transgender community is diverse; many transgender individuals do not self-
identify as gay. . . . The transgender community encompasses a broad range of sexual orientations,
and some transgender individuals self-identify as heterosexual.”).

23 See, e.g., Reyes-Reyes v. Ashcroft, 384 F.3d 782,787 (9th Cir. 2004).
24 Avendano-Hernandez v. Lynch, 2015 WL 515521 (9th Cir. 2015).

25 See id. at 7.

26 1d.

27 See id. at 8.

28 See id. at 7-8.

29 INS v. Cardozo-Fonseca, 480 U.S. 421, 430 (1987).

30 8 C.F.R. § 208(b)(1).

31 See Faruk v. Ashcroft, 378 F.3d 940, 943 (9th Cir. 2004) (finding abuse at the hands of their family
members could constitute persecution when the government was unable or unwilling to control the
persecutors); Nabulwala v. Gonzales, 481 F.3d 1115, 1118 (8th Cir. 2007) (holding an immigration
judge erred in concluding that to qualify for asylum the applicant had to demonstrate government
persecution).

32 See Reyes-Reyes v. Ashcroft, 480 U.S. 421, 430 (1987).
33 8 U.S.C.A. § 1158(a)(2)(B); 8 C.F.R. §8 208.4(a)(2), 1208.4(a)(2).

34 See Victoria Neilson and Aaron Morris, The Gay Bar: The Effect Of the One-Year Filing Deadline on
Lesbian, Gay, Bisexual, Transgender, and HIV-Positive Foreign Nationals Seeking Asylum or
Withholding of Removal, 8 N.Y. City L. Rev. 233 (2005).

35 8 C.F.R. §§ 204.4(a)(2)(ii), 1208.4(a)(ii).
36 |d.

37 See U.S. Citizenship and Immigration Servs., Guidance for Adjudicating Lesbian, Gay, Bisexual,
Transgender, and Intersex (LGBTI) Refugee and Asylum Claims 48 (2011),
http://www.uscis.gov/sites/default/files/USCIS/Humanitarian/Refugees%20%26%20Asylum/Asylum/
Asylum%20Native%20Documents%20and%620Static%20Files/RAIO-Training-March-2012.pdf.

38 8 C.F.R. 88§ 204.4(a)(4) to (5), 1208.4(a)(4) to (5).

39 See U.S. Citizenship and Immigration Services, Obtaining Asylum in the U.S.,
http://www.uscis.gov/humanitarian/refugees-asylum/asylum/obtaining-asylum-united-states.

40 1d.

41 See 8 U.S.C. § 1231(b)(3).

42 See Al-Harbi v. INS, 242 F.3d 882, 888 (9th Cir. 2001).
43 See Zheng v. Holder, 644 F.3d 829, 835 (9th Cir. 2011).
44 See supra note 41.

45 1d.; INS v. Cardoza-Fonseca, 480 U.S. 421 (1987).

46 8 C.F.R. § 208.17.

47 Central Intelligence Agency, The World Factbook — Mexico,
https://www.cia.gov/library/publications/the-world-factbook/geos/mx.html.

48 See, e.g., Anthony Bogaert, The Prevalence of Male Homosexuality: The Effect of Fraternal Birth
Order and Variations in Family Size, JOURNAL OF THEORETICAL BioLoGy, 230, 33—-37 (2004).

49 Gary J. Gates, How Many People are Lesbian, Gay, Bisexual, and Transgender?, WILLIAMS INSTITUTE 5,
5 (April 2011).
50 See id. at 5—6 (suggesting that transgender people make up 0.3% of the U.S. population).

51 Ley Federal para Prevenir y Eliminar la Discriminacién [LFPED] [Federal Law to Prevent and
Eliminate Discrimination], Art. 9, DiArRIO OFICIAL DE LE FEDERACION [DO], (June 11, 2003) (Mex.)
[hereinafter LFPED].

Transgender Law Center and Cornell University Law School LGBT Clinic | 36


http://www.apa.org/topics/lgbt/transgender.pdf
http://www.uscis.gov/USCIS/Humanitarian/Refugees%20&%20Asylum/Asylum/Asylum%20Native%20Documents%20and%20Static%20Files/RAIO-Training-March-2012.pdf
http://www.uscis.gov/USCIS/Humanitarian/Refugees%20&%20Asylum/Asylum/Asylum%20Native%20Documents%20and%20Static%20Files/RAIO-Training-March-2012.pdf

52 1d.

53 Guia de Accién contra la Discriminacion,“Instituciéon Comprometida con la Inclusiéon” (ICI) [Guide
Against Discrimination], (2012)
http://www.conapred.org.mx/index.php?Contenido=noticias&id=727&id_opcion=108&op=214.

54 Ley General de Acceso de las Mujeres a una Vida Libre de Violencia [General Law of Access for
Women to a Life Free of Violence], Art., DiArRIO OFICIAL DE LA FEDERACION [DO] 21 (Feb. 1, 2007)
(Mex.)[hereinafter Art]; Codigo Penal Federal [Federal Criminal Code], DiARIO OFICIAL DE LA FEDERACION
[DO], Capitulo V, Feminicidio, Articulo 325 (Mex.).

55 See Art 27 - 32.

56 LFPED, supra n. 51.

57 Treatment of Sexual Minorities, Other State Protection, Recourse and Services Available; Treatment
of Sexual Minorities in the Federal District; Information on the Zona Rosa, RESEARCH DIRECTORATE,
IMMIGRATION AND REFUGEE BOARD OF CANADA, MExICcO (Sept. 16, 2011).

58 1d.

59 Thelma Gomez Duran, Tiene Sida y Es Gay!, EL UNIVERSAL (Feb. 21, 2011).

60 CDHDF y OSC rechazan toda manifestacién, agresiones y crimenes contra la poblacion LGBTTTI
[CDHDF and OSC reject all manifestations, aggressions and crimes against the LGBTTTI population],
La Comision de Derechos Humanos del Distrito Federal (CDHDF) (2013)
http://cdhdfbeta.cdhdf.org.mx/2013/05/cdhdf-y-osc-rechazan-toda-manifestacion-agresiones-y-
crimenes-contra-la-poblacion-Igbttti/.

61 Transgender Europe, Transrespect Versus Transphobia Worldwide, TDOR 2012 (April 21, 2014),
http://www.transrespect-transphobia.org/en_US/tvt-project/tmm-results/tdor2012.htm.

62 See Brianfo, Mexico Celebrates First Annual International Day Against Transphobia, JUSTICE IN MEXICO
ProJecT (May 21, 2014), https://justiceinmexico.wordpress.com/2014/05/21/mexico-celebrates-first-
annual-international-day-against-homophobia/.

63 LGBT Persecution in Mexico and Canada’s Refugee Program: Backgrounder, EGALE CAN. 2-3 (2013),
http://egale.ca/wp-content/uploads/2013/08/Backgrounder-Mexico-and-Bill-C-31.pdf.

64 Erich Adolfo Moncada Cota, Mexico City Approves Same Sex Unions, OH My News (Nov. 19, 2006),
http://english.ohmynews.com/articleview/article_view.asp?Menu=c10400&n0=329768&rel_no=1.

65 Coadigo Civil Federal [Federal Civil Code], Art. 146, DiARIO OFICIAL DE LE FEDERACION [DO] (Jan. 7,
2014) (Mex.) (“Marriage is the union of two people free for the community of life, where both respect,
equality and mutual assistance are sought. Must be held before a judge and civil registration
formalities stipulated by the present code.”).

6 1d.

67 Ratifica Corte: Bodas Gay, Validas en el Pais [Court Affirms: Gay Weddings, Valid in the Country],
EL UNIVERSAL NACION (Aug. 10, 2010), http://www.eluniversal.com.mx/notas/700789.html.

68 Mexico Effectively Legalises Same-Sex Marriage, THE INDEPENDENT (June 15, 2015),
http://www.independent.co.uk/news/world/americas/mexico-legalises-samesex-marriage-
10319898.html.

69 The Night is Another Country: Impunity and Violence Against Transgender Women Human Rights
Defenders in Latin America, REDLACTRANS 38 (2012),
http://www.aidsalliance.org/assets/000/000/405/90623-Impunity-and-violence-against-transgender-
women-human-rights-defenders-in-Latin-America_original.pdf?1405586435 [hereinafter
REDLACTRANS].

70 Codigo Civil Federal [Federal Civil Code], Art. 135, DiARIO OFICIAL DE LE FEDERACION [DO] (June 11,
2003) (Mex.) (permits an individual to request a new birth certificate to reflect a change of sex).

71 1d.

72 Michael K. Lavers, Mexico City Lawmakers Approve Transgender Rights Bill, WASHINGTON BLADE (Nov.
14, 2014), http://www.washingtonblade.com/2014/11/14/mexico-city-lawmakers-approve-trans-
rights-bill/.

73 LFPED, supra n.51.

74 Lavers, supra n.72.

75 Organization For Refuge, Asylum & Migration, The Unseen Struggles of Lesbian, Gay, Bisexual,
Transgender and Intersex Urban Refugees in Mexico, Uganda and South Africa: Blind Alleys Part 11

Report on Human Rights Conditions of Transgender Women in Mexico | 37


http://www.conapred.org.mx/index.php?contenido=noticias&id=727&id_opcion=108&op=214
https://justiceinmexico.wordpress.com/2014/05/21/mexico-celebrates-first-annual-international-day-against-homophobia/
https://justiceinmexico.wordpress.com/2014/05/21/mexico-celebrates-first-annual-international-day-against-homophobia/
http://www.aidsalliance.org/assets/000/000/405/90623-Impunity-and-violence-against-transgender-women-human-rights-defenders-in-Latin-America_original.pdf?1405586435
http://www.aidsalliance.org/assets/000/000/405/90623-Impunity-and-violence-against-transgender-women-human-rights-defenders-in-Latin-America_original.pdf?1405586435

Country Findings: Mexico, 5 (2013), http://www.refworld.org/docid/524d445e4.html [hereinafter
ORAM Report]. See also Un Estudio Comparativo de la Situacion de los Derechos Humanos de las
Personas Transgénero [Comparative Study on the Situation of Human Rights of Transgender
People], TRANSGENDER RESPECT VERSUS TRANSPHOBIA WORLDWIDE 90 (2012), http://www.transrespect-
transphobia.org/en_US/tvt-project/publications.htm.

76 See Shadow Report, supra note 17.

77 Francisco Iglesias, According to Conapred, Rejection of Gays is “Still the Same” During the Last Five
Years, MiLENIO (April 4, 2011).

78 U.S. Dep’t of State, Bureau of Democracy, Human Rights and Labor, Country Reports on Human
Rights Practices, Mexico, 31 (2014) [hereinafter State Dep’t Report].

79 1d.

80 Diagnéstico de Derechos Humanos del Distrito Federal [Coordinating Committee for the Continual
Implementation and Programing of Human Rights in Mexico City], ComITE COORDINADOR PARA LA
ELABORACION DEL DIAGNOSTICO Y PROGRAMA DE DERECHOS HumaNos (May 2008),
http://www.pdh.df.gob.mx/index.php/diagnostico-en-derechos-humanos [hereinafter Comité
Coordinador].

81 Mexico Country Report for Use in Refugee Claims Based on Persecution Relating to Sexual
Orientation and Gender ldentity, UNIVERSITY OF TORONTO FACULTY OF LAW INTERNATIONAL HUMAN RIGHTS
PROGRAM 13 (2009), http://ihrp.law.utoronto.ca/utfl_file/count/documents/SOGI/Mexico%20-
%20S0G1%620Country%20Report%6202011,%20Final%20Copy.pdf [hereinafter Toronto Report]; See
also Shadow Report, supra note 17.

82 See Shadow Report, supra note 17.

83 Amnesty International, Mexico Laws Without Justice: Human Rights Violations and Impunity in the
Public Security and Criminal Justice System, 21 (2007),
http://www.amnesty.org/en/library/asset/AMR41/002/2007/en/7aa562fb-d3c5-11dd-8743-
d305bea2b2c7/amr410022007en.pdf.

84 Mexico: Reports of Sexual Abuse Committed by Police Officers Against Homosexuals, and Against
Other Vulnerable Individuals (2006-November 2007), RESEARCH DIRECTORATE, IMMIGRATION AND REFUGEE
BoARD OF CANADA (Jan. 9, 2008), http://www.refworld.org/docid/47ce6d7fc.html.

85 1d.

86 TRANSGENDER MIGRATIONS: THE BODIES, BORDERS, AND POLITICS OF TRANSITION 32 (Trystan T. Cotton, ed.,
2012).

87 1d.

88 1d.

89 1d.

0 1d.

91 See id.

92 1d.

93 1d. at 51.

94 1d.

95 See Shadow Report, supra note 17.

9% INA § 101(a)(42)(A), 8 U.S.C. § 1101(a)(42)(A)(2005).

97 Transgender Europe, Transgender Murder Monitoring: March 2013, TRANSGENDER RESPECT VERSUS
TRANSPHOBIA WORLDWIDE (May 5, 2015), http://www.transrespect-transphobia.org/en_US/tvt-
project/tmm-results/march-2013.htm.

98 E| Combate a la homofobia: Entre Avances y Desafios [National Council to Prevent Discrimination,
Combating Homophobia: Between Progress and Challenges], CONSEJO NACIONAL PARA PREVENIR LA
DISCRIMINACION 6 (2013),
http://www.conapred.org.mx/documentos_cedoc/documentohomofobia_ ACCSS.pdf.

% See id. at 7.

100 1d.

101 press Release, Columbia Law School, Sexuality and Gender Law Clinic at Columbia Law School
Secures Asylum for Transgender Mexican Woman, Grant of Asylum Highlights Dangers Transgender

Transgender Law Center and Cornell University Law School LGBT Clinic | 38



People Face for Expressing True Gender ldentity (Jun. 25, 2009) [hereinafter Columbia Law School],
https://www.law.columbia.edu/media_inquiries/news_events/2009/june2009/AsylTransMexi.

102 CENTRO DE APOYO A LAS IDENTIDADES TRANS [Support Center for Transgender ldentities], Informe de
Crimenes de Mujeres Trans en México: Invisibilidad=Impunidad [Report on Mexican Crimes Against
Transgender Women: Invisibility=Impunity],] 18 (2013),
http://www.amecopress.net/IMG/pdf/PRESENTACIONCRIMENESMUJERESTRANSENMEXICO.pdf.

103 1d.

104 1d

105 | eonard Bastida Aguilar, Asesinan en Hidalgo a Funcionaria Capitalina Transexual [Transexual
Public Official from Capital Killed], NOTIESE AGENCIA ESPECIALIZADA DE NOTICIAS EN SALUD,
SEXUALIDAD, SIDA, (June 2013), http://www.notiese.org/notiese.php?Ctn_id=6664.

106 Denuncian Ataque Homofébico en Durango Durante Certamen Gay [Homophobic Attack Reported
in Durango During a Gay Beauty Pageant], EXCELSIOR EspPeciaLes (July 10, 2013),
http://www.excelsior.com.mx/nacional/2013/10/07/922258.

107 Transgender Europe, supra note 97.

108 Tipifican crimenes de odio por homofobia en el DF [Homophobic hate crimes are criminalized in
Mexico City], NOTIESE AGENCIA ESPECIALIZADA DE NOTICIAS EN SALUD, SEXUALIDAD, SIDA, (Aug.

20, 2009) http://www.notiese.org/notiese.php?Ctn_id=3154.
109 1d.

110 Impunes, 80% de Crimenes por Homofobia: CDHDF [80% of Homophobic Crimes Go Unpunished],
EL ECONOMISTA (May 17, 2009), http://eleconomista.com.mx/distrito-federal/2009/05/17/impunes-
80-crimenes-homofobia-cdhdf.

111 Minimizan Autoridades Crimenes de Odio: CDHDF [Authorities Minimize Hate Crimes: CDHDF],
ANODIS, (Jul. 20, 2009).

112 Neither Rights Nor Security: Killings, Torture, and Disappearances in Mexico’s “War on Drugs, NEw
YoRK: HUMAN RIGHTS WATCH (Nov. 2011), https://www.hrw.org/report/2011/11/09/neither-rights-nor-
security/killings-torture-and-disappearances-mexicos-war-drugs.

113 Community United Against Violence Lesbian Gay, Bisexual, Queer, and HIV-Affected Hate Violence
in 2013, NATIONAL COALITION OF ANTI VIOLENCE PROGRAMS101 (2013),
http://www.equalitymi.org/files/2013-ncavp-hv.pdf.

114 C. Infante et al., Sex Work in Mexico: Vulnerability of Male, Travesti, Transgender and Transsexual
Sex Workers, 11(2) CULTURE, HEALTH & SEXUALITY 125, 131 (Feb. 2009).

115 Amicus Brief of Lambda Legal et al. at 26, Lopez-Berrera v. Holder, No.11-71250 (2011)
(discussing the BIA’s reliance on Castro-Martinez v. Holder, 641 F.3d 1103, 1109 (9th Cir. 2011))
[hereinafter Lambda Legal Amicus Brief],
http://www.lambdalegal.org/sites/default/files/lopez_us_20111129 amicus-lambda-legal-et-al.pdf.
116 Order, Lopez-Berrera v. Holder, No. 11-71250 (9th Cir. Apr. 9, 2012).

117 affidavit of Dr. Thomas Davies, Paragraph 36 [document on file with authors].

118 See Rebekah Curtis, Transgender People Murdered as World Resists Change, REUTERS, (Nov. 17,
2011), http://www.reuters.com/article/2011/11/17/us-transgender-idustre7aflua20111117.

119 | aura Reyes Michel, Guerrero: matan a golpes a un defensor de los derechos de los homosexuals,
CNN Mexico (May 6, 2011), http://mexico.cnn.com/nacional/2011/05/06/guerrero-matan-a-golpes-a-
un-defensor-de-los-derechos-de-los-homosexuales.

120 Gay Rights Activist Murdered in Mexico City, Fox NEws LATINO (Jul. 2011),
http://latino.foxnews.com/latino/news/2011/07/25/gay-rights-activist-murdered-in-mexico-city/.

121 | eonardo Bastida Aguilar, Atacan con Armas de Fuego a Comunidad Transexual de Chihuahua
[Chihuahua Transexual Community Are Attacked with Firearms], NOTIESE AGENCIA ESPECIALIZADA DE
NOTICIAS EN SALUD, SEXUALIDAD, SIDA (July 6, 2011), http://www.notiese.org/notiese.php?Ctn_id=5057.
122 Repunta la Homofobia en Veracruz [Homophobia in Veracruz Increases], CRONICADIGITAL (Aug.
4, 2011).

123 Golpeado y Degollado Encuentran a Presunto Homosexual [Alleged homosexual found beaten and
slain], LA PRENSA, (Aug. 18, 2012), http://www.oem.com.mx/laprensa/notas/n2662158.htm.

124 See Centro de Apoyo a las Identidades Trans, supra note 103.

Report on Human Rights Conditions of Transgender Women in Mexico | 39


http://latino.foxnews.com/latino/news/2011/07/25/gay-rights-activist-murdered-in-mexico-city/

125 Simeon Tegel, Latin American has a Homophobic Killing Problem, THE TuscoN SENTINEL (Dec. 30,
2013), http://www.tucsonsentinel.com/nationworld/report/123013_lat_am_homophobia/latin-
america-has-homophobic-killings-problem/ (quoting Graeme Reid, LGBT Director of Human Rights
Watch).

126 Elizabeth Rodriguez Lezama, Exige la Comunidad LGBTT Esclarecer Crimen de Transexual Ocurrido
en Puebla [LGBT Community Demands Investigation of Transsexual Crime that Occurred in Puebla], LA
JORNADA DE ORIENTE (May 2, 2011),
http://www.lajornadadeoriente.com.mx/2011/05/02/puebla/jus409.php.

127 Agnes Hernandez, Mexican Transgender Activist, Brutally Murdered, HUFFINGTON PosT, (Mar. 15,
2012), http://www.huffingtonpost.com/2012/03/15/agnes-hernandez-hate-crime-mexican-
transgender-activist-brutally-murdered_n_1345867.html.

128 Sujetos Arrojan a Transexual de Puente en Circuito Interior [Transsexual Suspects Thrown from a
Bridge in the Circuito Interior], TERRA Mexico (Sept. 23, 2013),
http://noticias.terra.com.mx/mexico/df/sujetos-arrojan-a-transexual-de-puente-en-circuito-
interior,6e82a48712d41410vgnvcm20000099ccebOarcrd.html.

129 Carsten Balzer and Jan Simon Hutta, List of names of 162 reported murdered trans persons

from November 20th 2008 to November 12th 20099 (Nov. 2012), http://www.transrespect-
transphobia.org/uploads/downloads/TMM/TGEU-TMM-namelist-TDOR09-en.pdf .

130 por qué asesinaron a Fernanda? [Why did they murder Fernanda?], DEsbe ABajo, (Jun. 23, 2010).
131 Frida Garcia & Oralia Gomez, Mujeres Trans: Discriminacion y Lucha por Derechos [Transgender
Women: Discrimination and the Fight for Rights], REFeEReNCIAS 63 (Nov. 2011),

http://www.corteidh.or.cr/tablas/r27476.pdf; see Shadow Report, supra note 17.
132 1d.

133 Victor Clark-Alfaro, Transgéneros: Derechos Negados, Derechos Violados [Transgender: Denied
Rights, Rights Violated Binational Center Of Human Rights], CENTRO BINACIONAL DE DERECHOS HUMANOS
[BINATIONAL CENTER FOR HUMAN RIGHTS] 3 (2011) [hereinafter CBDH Report].

134 See REDLACTRANS, supra note 69 at 23.
135 See CBDH Report, supra note 134.
136 | eonardo Bastida Aguilar, Accién Urgente en Defensa de los Derechos de Trabajadoras Sexuales

Transgender de Chihuahua [Urgent Action in Defense of Transgender Sex Workers’ Rights in
Chihuahua], LETRA S (Mar. 13, 2014).

137 |d

138 1d.; see also Trabajadoras Sexuales Transgénero Acusan Abuso Policial en Tijuana [Transgender
Sex Workers Allege Police Abuse in Tijuana], LA NoTA RoJAa DE MexICO LA PoLicIACA (Mar. 14, 2014),
http://www.lapoliciaca.com/nota-roja/trabajadoras-sexuales-transgenero-acusan-abuso-policial-en-
chihuahua/.

139 See Aguilar, supra note 137.

140 Maureen Meyer, Mexico’s Police: Many Reforms, Little Progress, WASHINGTON OFFICE OF LATIN
AMERICA (2014), http://www.wola.org/sites/default/files/Mexicos%20Police.pdf.

141 See REDLACTRANS, supra note 69.

142 See Shadow Report, supra note 17.

143 Pronunciamiento de la Asamblea Consultiva del Conapred sobre Resolucion por Disposicion dirigida
al IMSS e ISSSTE por discriminacidon a matrimonios entre personas del mismo sexo [CONAPRED
Assembly Counsel on Resolution for Disposition directed to IMSS and ISSSTE for the discrimination of
same sex marriages], CONAPRED,
http://www.conapred.org.mx/index.php?Contenido=noticias&id=714&id_opcion=446&o0p=447 (last
visited Dec 28, 2015).

144 See Shadow Report, supra note 17.

145 Qut of Control: Torture and Other llI-Treatment in Mexico, AMNESTY INTERNATIONAL, 19 (Sept. 2014),
http://www.amnestyusa.org/sites/default/files/amr410202014en.pdf.
146 1d.

147 Crecen los abusos contra mujeres transexuales en Ciudad Juarez, Denuncian palizas, extorsiones y
abusos de autoridad [Abuses against transsexuals in Ciudad Juarez continue to rise. Reports of

Transgender Law Center and Cornell University Law School LGBT Clinic | 40


http://www.corteidh.or.cr/tablas/r27476.pdf
http://www.conapred.org.mx/index.php?contenido=noticias&id=714&id_opcion=446&op=447

beatings, extortion and abuses of authority], AMECOPRESS (Oct. 31, 2008),
http://www.amecopress.net/spip.php?Article1733 [hereinafter Ciudad Juarez.]

148 Consejo Nacional para Prevenir la Discriminacion, La Transgeneridad y la Transexualidad en
Mexico: En Busqueda del Reconocimiento de la Identidad de Género y la Lucha contra la
Discriminacion [National Council to Prevent Discrimination, The Transgender and Transsexuality in
Mexico: In Search of Recognition of Gender Identity and Combating Discrimination], TRANSEXULEGAL
(Dec. 2008.

149 See Ciudad Juarez, supra note 148.

150 Mario Alberto Reyes, En Chihuahua no cesan agresiones contra transexuales [In Chihuahua
aggressions against transsexuals never stop], Notie Se, (Apr. 7, 2008),
http://www.notiese.org/notiese.php?Ctn_id=1911.

151 Jose Miguel Vivanco, Mexico: President’s Disappointing First Year on Human Rights, Abuses
Continue with Impunity under Pefia Nieto, HuMAN RIGHTS WATCH (Nov. 26, 2013),
http://www.hrw.org/news/2013/11/26/mexico-president-s-disappointing-first-year-human-rights.

152 |d

153 See Neither Rights Nor Security: Killings, Torture, and Disappearances in Mexico’s “War on Drugs”,
HumAN RIGHTS WATCH (Nov. 9, 2011), https://www.hrw.org/report/2011/11/09/neither-rights-nor-
security/killings-torture-and-disappearances-mexicos-war-drugs.

154 EU refugia a transgénero discriminado y perseguido en México [US grants refuge status to a
transgender discriminated against and persecuted in Mexico], ZOCALO SALTILLO (Jun. 25, 2009),
http://www.zocalo.com.mx/seccion/articulo/eu-refugia-a-transgenero-discriminado-y-perseguido-en-
mexico; See also Columbia Law School, supra note 102.

155 Annual Report 2013, AMNESTY INT'L 177 (2013),
http://files.amnesty.org/airl3/amnestyinternational_annualreport2013_complete_en.pdf.

156 See Ciudad Juarez, supra note 148.

157 ORAM Report, supra note 75.

158 Carsten Balzer & Jan Simon Hutta, List of 265 reported murdered transgender persons from
November 15t 2011 to November 14t 2012, TRANSRESPECT VERSUS TRANSPHOBIA WORLDWIDE, TRANSGENDER
Eur., 6, 12, 27, 44, 51, 53, 55, 68 (2012), http://www.transrespect-
transphobia.org/uploads/downloads/TMM/tvt-TMM-TDOR2012-Namelist-en.pdf.

159 Interview with Ally Bolour, Immigration Law Attorney, Law Offices of Ally Bolour (Mar. 11, 2014).
160 Jesse Franzblau, Why Is the US Still Spending Billions to Fund Mexico’s Corrupt Drug War?, THE
NaTioN (Feb. 27, 2015), http://www.thenation.com/article/us-connection-mexicos-drug-war-

corruption/.
161 1d.

162 1d

163 |

164 Centro de Apoyo a las Identidades Trans, Informe de Crimenes de Mujeres Trans en México,
Invisibilidad=Impunidad, AMEccOPRESS (2013),
http://www.amecopress.net/IMG/pdf/PRESENTACIONCRIMENESMUJERESTRANSENMEXICO.pdf.

165 See Shadow Report, supra note 17.

166 See Andres Duque, Mexican President Felipe Calderén in Hot Water Over Comment Perceived as
Homophobic, BLaBBeanDoO (Oct. 5, 2011), http://blabbeando.blogspot.com/2011/10/mexican-
president-felipe-calderon-in.html#.vsasl-Hu-UE.

167 See Columbia Law School, supra note 102.

168 See REDLACTRANS, supra note 69 at 26.

169 Rocio Suarez, Diagndstico Discriminacién y Exclusion Laboral de la Poblacion Travesti, Transgenéro
y Transexual En La Ciudad De México [Survey on Discrimination and Labor Exclusion of the
Transvestite, Transgender, and Transsexual Population in Mexico City], NOTIESE AGENCIA
ESPECIALIZADA DE NOTICIAS EN SALUD, SEXUALIDAD, SIDA (Sept. 8, 2009),
http://www.notiese.org/notiese.php?Ctn_id=3195.

170 1d.

Report on Human Rights Conditions of Transgender Women in Mexico | 41


http://www.amecopress.net/spip.php?article1733

171 La Transgeneridad y la Transexualidad en Mexico: En Busqueda del Reconocimiento de la Identidad
de Género y la Lucha contra la Discriminacion [Being Transgender and Transsexuality in Mexico: In
Search of Recognition of Gender Identity and Combating Discrimination], CONSEJO NACIONAL PARA
PREVENIR LA DISCRIMINACION [National Council to Prevent Discrimination] (Dec. 2008).

172 see Amy Liberman, Transgenders in Mexico Dream of Escape, WENEws (July 18, 2013),
http://womensenews.org/story/lesbian-and-transgender/130717/transgenders-in-mexico-dream-
escape#.ulkxx-zdviy.

173 |d

174 1d.

175 |d

176 |14

177 Case: In re Y.G., NatioNAL CENTER FOR LESBIAN RIGHTS, http://www.nclrights.org/cases-and-
policy/cases-and-advocacy/in-re-y-g/.
178 State Dep’t Report, supra note 78.

179 Estudio Nacional sobre las Fuentes, Origenes y Factores que Producen y Reproducen la Violencia
contra las Mujeres [National Study Concerning the Sources, Origins, and Factors that Produce and
Reproduce the Violence against Women], ConaviM (2013),
http://www.conavim.gob.mx/work/models/CONAVIM/Resource/103/1/images/estudiosnacionalestomo
ivolumeni.pdf.

180 1d

181 See e.g., Matthew C. Gutmann, THE MEANINGS OF MACHO: BEING A MAN IN MEexico CITy, 2 (1996); Roger
N. Lancaster, LIFE IS HARD: MACHISMO, DANGER, AND THE INTIMACY OF POWER IN NICARAGUA (1992); see also
Davies Aff. 9 36.

182 See Bureau of Democracy: Human Rights and Labor, International Religious Freedom Report, U.S.
DEP'T OF STATE, http://www.state.gov/j/drl/rIs/irf/religiousfreedom/index.htm.

183 See Julian Miglierini, Mexico's Catholic Church fans flames of gay rights row, BBC NEWS (Aug. 28,
2010), http://www.bbc.com/news/world-latin-america-11119011; Mary Cuddehe, Mexico’s Anti-
Abortion Backlash, THE NATION (Jan. 4, 2012), http://www.thenation.com/article/mexicos-anti-
abortion-backlash/.

184 1d.

185 Toomas Gross, Protestantism and Modernity: The Implications of Religious Change in
Contemporary Rural

Oaxaca, 64:4 Sociology of Religion, 481 (2003).

186 |d

187 1d

188 Cardinal Ridicules Same-Sex Marriages, L.A. TiMEs (Oct. 13, 2004),
http://articles.latimes.com/2004/oct/13/world/fg-briefs13.4.

189 See ORAM Report, supra note 75.

190 Gender Identity, Am. Psychiatric Publishing (2013),
http://www.dsm5.org/documents/gender%20dysphoria%20fact%20sheet.pdf.

191 See World Professional Assn. for Transgender Health, Standards of Care for the Health of
Transsexual, Transgender, and Gender Nonconforming People (2007),
http://www.wpath.org/uploaded_files/140/files/Standards%6200f%20Care,%20V7%20Full%20Book.pd
f [hereinafter Standards].

192 Hernandez-Montiel v. INS, 225 F.3d 1084, 1093 (9th Cir. 2000) (“Sexual orientation and sexual
identity are immutable; they are so fundamental to one's identity that a person should not be required
to abandon them.”).

193 Debra A. Castillo et. al, Violence And Transvestite/Transgender Sex Workers In Tijuana, in GENDER
VIOLENCE AT THE US-MExICO BORDER: MEDIA REPRESENTATION AND PuBLIC RESPONSE 15 (Hector Dominguez-
Ruvulcaba & Ignacio Corona eds., 2010).

1941 de cada 3 homosexuales en México sufre discriminacién laboral [1 in 3 homosexual Mexicans
suffer work discrimination], DiARIO PRESENTE (May 15, 2014),

Transgender Law Center and Cornell University Law School LGBT Clinic | 42


http://www.nclrights.org/cases-and-policy/cases-and-advocacy/in-re-y-g/
http://www.nclrights.org/cases-and-policy/cases-and-advocacy/in-re-y-g/
https://advance.lexis.com/api/document/collection/cases/id/4124-05M0-0038-X3Y1-00000-00?context=1000516

http://www.diariopresente.com.mx/section/nacional/108469/1-de-cada-3-homosexuales-en-mexico-
sufre-discriminacion-laboral/.
195 |d

196 See Liberman, supra note 173.
197 |d

198 See Toronto Report, supra note 81.

199 Rocio Suarez, Discriminacion y exclusién laboral de la poblacién transgénero de la Ciudad [Work
Discrimination and Exclusion of the Transgender Population in the City], NoTIESE (Sept. 8, 2009),
http://www.notiese.org/notiese.php?Ctn_id=3195.

200 See Programa de Derechos Humanos del Distrito Federal [The Federal District’'s Human Rights
Program], CiubpaD DE Mexico [Mexico City] (Aug. 2009),
http://www.derechoshumanosdf.org.mx/docs/programa.pdf.

201 Diagnéstico de derechos humanos del Distrito Federal [Survey of Human Rights in Mexico City],
CONSEJO NACIONAL PARA PREVENIR LA DISCRIMINACION [National Council to Prevent Discrimination], (May
2008).

202 See Toronto Report, supra note 81 at 16.
203 See Shadow Report, supra note 17.

204 pDavid Agren, Mexico's national voter IDs part of culture, USA Tobay (Jan. 25, 2012),
http://usatoday30.usatoday.com/news/world/story/2012-01-22/mexico-national-voter-1D-
cards/52779410/1.

205 |ssue Paper: Mexico State Protection (Dec.2003-Mar.2005), IMMIGRATION AND REFUGEE BOARD OF
CANADA 13 (May 2005),
http://www.justice.gov/eoir/vll/country/canada_coi/mexico/ISSUES_PAPER_STATE-PROTECTION.pdf.

208 Ashley Lourdes Hunter, National Coming Out Day: “Today | am Honoring My Truth” (Oct. 10,
2014), http://www.hrc.org/blog/entry/national-coming-out-day-today-i-am-honoring-my-truth.

207 C. Infante, supra note 115.

208 See Transgender Europe, supra note 97.

209 See Comité Coordinador, supra note 80.

210 See Wendy Glauser et al., Health care system stigmatizes and discriminates against transgender
people, HEAaLTHY DEBATE (Jul. 2, 2015), http://healthydebate.ca/2015/07/topic/transgender-health-
access.

211 standards, supra note 193; See Shadow Report, supra note 17.

212 See Debra A. Castillo, supra note 191.

213 See Infante, supra note 115.

214 Consejo Nacional Para Prevenir La Discriminacién, EI Combate a la homofobia: Entre Avances y
Desafios [National Council to Prevent Discrimination, Combating Homophobia: Between Progress and
Challenges], (2013),
http://www.conapred.org.mx/documentos_cedoc/documentohomofobia_ ACCSS.pdf.

215 See REDLACTRANS, supra note 69 at 8.

216 See Comité Coordinador, supra note 80.

217 Alexandra Mcanarney, Efforts to Provide HIV-AIDS and Other Health Services to Migrants Face
Major Obstacles, AMERICAS PROGRAM (Feb. 9, 2013), http://www.cipamericas.org/archives/8948.

218 |d

219 Consejo Nacional Para Prevenir La Discriminacién [National Council to Prevent Discrimination], El
Combate a la homofobia: Entre Avances y Desafios [Combating Homophobia: Between Progress and
Challenges], (2013),
http://www.conapred.org.mx/documentos_cedoc/documentohomofobia_ ACCSS.pdf.

220 1d. at 10.

221 Ricardo Baruch, La poblacion LGBT y los servicios de salud en México [The LGBT population and
health services in Mexico], (Sept. 15, 2011), http://homozapping.com.mx/2011/09/la-poblacion-Igbt-
y-los-servicios-de-salud-en-mexico/.

Report on Human Rights Conditions of Transgender Women in Mexico | 43


http://www.derechoshumanosdf.org.mx/docs/programa.pdf

222 pocumento informativo de homophobia [Information Document on Homophobia], Consejo Nacional
para Prevenir la Discriminacion [National Council to Prevent Discrimination] (Oct. 26, 2011); HIV/AIDS
Health Profile, USAID MEXICO (Sept. 2010), http://pdf.usaid.gov/pdf_docs/pdacu639.pdf.

223 See Comité Coordinador, supra note 80.

224 | auren Smiley, Border Crossers, SF WEekLY (Nov. 26, 2008), http://www.sfweekly.com/2008-11-
26/news/border-crossers/.

225 See Columbia Law School, supra note 102.
226 See Lambda Legal Amicus Brief, supra note 117 at 22.
227 Immigration Refugee Board of Canada, Responses to Information Requests 5 (Sept. 16, 2011),

http://www.justice.gov/eoir/vll/country/canada_coi/mexico/MEX103804.E.pdf.
228 1d.

229 Informe Especial Sobre la Homofobia y Crimenes de Odio [Special Report on Homophobia and Hate
Crimes], CoMmisioN DE DERECHOS HUMANOS DEL DISTRICTO FEDERAL [Human Rights Commission of Mexico
City] (CDHDF) (July 27, 2007).

230 Interview with Victor Clarke-Alfaro, Professor of Latin American Studies, San Diego State University
(Feb.17, 2014).

231 U.S. Dep’t of Homeland Security, Submission of Additional Mexico Country Background Materials
(2012) [document on file with authors].

232 Nicole Laviolette, Independent human rights documentation and sexual minorities: an ongoing
challenge for the Canadian refugee determination process, 13 INT'L J. Hum. RTs. 437, 449 (2009).

233 Shaun Knittel, Gay Seattle Expatriate Murdered in his Mexico Home, SouTH FLORIDA GAY NEws (Mar.
18, 2013) http://southfloridagaynews.com/World/gay-seattle-expatriate-murdered-in-his-mexico-
home.html.

234 Felisa Cardona, Mexican transgender asylum seeker allowed to stay in US, DENVER PosT (Nov. 9,
2010) http://www.denverpost.com/ci_16560073.

235 Saseen Kawzally, Oh, the fun we’ll have! Selling (out) gay Beirut, MENASSAT (Aug. 19, 2009),
http://www.menassat.com/?Q=en/news-articles/7131-nyt-thd.

236 See Jenni Millbank, Imagining Otherness: Refugee Claims on the Basis of Sexuality in Canada and
Australia, 26 MeLB. U. L. Rev. 144, 156 (2002).

237 Cristina Costantini, Jorge Rivas & Kristofer Rios, Why Did the U.S. Lock Up These Women With
Men?, FusioN (Nov. 19, 2014), http://interactive.fusion.net/trans/.

238 Sharita Gruberg, Dignity Denied: LGBT Immigrants in U.S. Immigration Detention, CENTER FOR
AMERICAN PROGRESS 1 (Nov. 2013), https://cdn.americanprogress.org/wp-
content/uploads/2013/11/ImmigrationEnforcement-1.pdf.

239 United Nations, Juan E. Méndez, Interim Report of the Special Rapporteur of the Human Rights
Council on torture and other cruel, inhuman, or degrading treatment or punishment A/66/268 (Aug. 5,
2011), https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N11/445/70/PDF/N1144570.pdf?OpenElement.

240 See Gruberg, supra note 239 at 3.
241 1d.

242 |d

243 |d..

244 See Rahimzadeh v. Holder, 613 F.3d 916, 918 (9th Cir. 2010); Hernandez-Montiel v. I.N.S., 225
F.3d 1084, 1087 (9th Cir. 2000).

245 Mary Meg McCarthy & Eric Berndt, Letter re: Submission of Civil Rights Complaints regarding
Mistreatment and Abuse of Sexual Minorities in DHS Custody, HEARTLAND ALLIANCE’S NATIONAL IMMIGRANT
JusTice CENTER (Apr. 13, 2011),
http://www.immigrantjustice.org/sites/immigrantjustice.org/files/OCRCL%20Global%20Complaint%2
OLetter%20April%202011%20FINAL%20REDACTED_0.pdf.

246 |d

247 1d

Transgender Law Center and Cornell University Law School LGBT Clinic | 44


http://interactive.fusion.net/trans/

248 U.S. Immigration and Custom Enforcement, 2015 Transgender Care Memorandum (2015),
https://www.ice.gov/sites/default/files/documents/Document/2015/TransgenderCareMemorandum.pdf

249 Human Rights Watch, Detained and at Risk 3 (2010),
http://www.hrw.org/sites/default/files/reports/us0810webwcover.pdf.

250 American Civil Liberties Union, ACLU of Texas Today Files Lawsuit on Behalf of Women Assaulted at
T. Don Hutto Detention Center (Oct. 19, 2011), https://www.aclu.org/news/documents-obtained-aclu-
show-sexual-abuse-immigration-detainees-widespread-national-problem. See Gruberg, supra note
241 at 6.

251 1d

252 |14

253 National Center for Transgender Equality, Our Moment for Reform: Immigration and Transgender
People 20 (2013), http://transequality.org/Resources/CIR_en.pdf.
254 1d.

255 United Nations, Juan E. Méndez, Interim Report of the Special Rapporteur of the Human Rights
Council on torture and other cruel, inhuman, or degrading treatment or punishment A/66/268 (Aug. 5,
2011), https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N11/445/70/PDF/N1144570.pdf?OpenElement. See Gruberg, supra note
239 at 6.

256 |d

257 See Costantini et al., supra note 238.

258 Cristina Loboguerrero, Transgender Immigrants Detail Detention Abuse, Voices oF NY (Aug. 29,
2013), http://www.voicesofny.org/2013/08/transgender-immigrants-detail-detention-abuse/.

259 See NATIONAL CENTER FOR TRANSGENDER EQUALITY, supra note 254.
260 See Loboguerrero, supra note 259.

261 1d.

262 See Gruberg, supra note 239 at 7.

263 1d.

264 |d

265 1d.

266 |d

267 See McCarthy & Berndt, supra note 246 at 4.

268 1d.

269 |d

270 1d.

271 1d. at 6.

272 1d.

273 See National Center for Transgender Equality, supra note 254.

274 U.S. Dept. of Justice, Bureau of Justice Statistics, Sexual Victimization in Prisons and Jails Reported
by Inmates, 2011-2012, 30 (May 2013), http://www.bjs.gov/content/pub/pdf/svpjril112.pdf.

275 Lori Sexton et al., Where the Margins Meet: A Demographic Assessment of Transgender Inmates in
Men'’s Prisons, 27 JUSTICE QUARTERLY 6, 12 (2010).

276 U.S. Government Accountability Office, Immigration Detention: Additional Actions Could
Strengthen DHS Efforts to Address Sexual Abuse, GAO HIGHLIGHTS 60 (Dec. 6, 2013),

http://www.gao.gov/assets/660/659145.pdf.
277 |d X

278 Cristina Constantini, et. al., Why Did the U.S. Lock Up these Women With Men?, FusioN.com (Nov.
17, 2014) http://interactive.fusion.net/trans/.
279 |d

280 gee Advocates for Informed Choice, et al., Immigration Organizations Ask President to Release
Detained LGBTQ Immigrant 1 (2014), http://transgenderlawcenter.org/archives/11302.
281 1d.

Report on Human Rights Conditions of Transgender Women in Mexico | 45


http://transgenderlawcenter.org/archives/11302

282 1d
283 Id
284 Id

285 |

286 Zack Ford, Transgender Woman Says Immigration Detention Officials Told Her To Pretend Her
Rape Was Consensual, THINKPROGRESS.ORG (Aug. 5, 2014),
http://thinkprogress.org/lgbt/2014/08/05/3467761/transgenderimmigrationrape/.

287 |d

288 |

289 Dept. of Homeland Security, DHS Announces Finalization of Prison Rape Elimination Act Standards
(Feb. 28, 2014), https://www.dhs.gov/news/2014/02/28/dhs-announces-finalization-prison-rape-
elimination-act-standards.

290 These conditions are also documented in a report from Human Rights Watch, “Do You See How
Much I'm Suffering Here?”: Abuse Against Transgender Women in US Immigration Detention
(forthcoming March 2016).

291 United Nations High Commissioner for Refugees, Convention and Protocol Relating to the Status of
Refugees, UNHCR (2011), http://www.unhcr.org/3b66c2aal0.html.

292 United Nations High Commissioner for Human Rights, Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, (1987),
http://www.ohchr.org/EN/professionalinterest/Pages/CAT.aspx.

Transgender Law Center and Cornell University Law School LGBT Clinic | 46



	Introduction
	Executive Summary
	U.S. Immigration System
	Laws Aimed at Protecting LGBT People in Mexico
	The LGBT Community in Mexico
	Limited Antidiscrimination Laws
	Limited Same-Sex Relationship Recognition
	Name Change Rights
	Lack of Legal Protections for Transgender People
	Morality Laws

	Expansion of LGBT Rights has Led to Backlash
	Violence Against Transgender Women
	Recent Transphobic Murders of Prominent Transgender Women
	Police Violence
	Military Violence
	Drug Cartel and Gang Violence
	LINKS BETWEEN Mexican Government, Police aND Organized Crime

	Societal Factors that Lead to Violence Against Transgender Women
	Family Rejection
	Gender-Based Violence
	Religion
	Economic Marginalization
	Lack of Gender-Conforming Identity Documents
	Lack of Adequate Health Care
	Prevalence of and Lack of Treatment for HIV/AIDS

	Evaluating Asylum Claims Made by Mexican Transgender Women
	The effect of same-sex marriage and anti-discrimination laws on violence
	Relocation Presumption
	Gay Pride Marches and “Gay Tourism”

	Conditions for Transgender Women in U.S. Immigration Detention Facilities
	Recommendations
	Conclusion

