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Executive Summary and
Key Recommendations

Enabled by provincial state of emergency declarations, in the early
weeks of the pandemic many Canadian municipalities - including
most of the country’s largest cities - declared local states of
emergency. In many cases this was the first time such a step had
been taken. These declarations, along with other provincial and
municipal legislative changes, helped to create a situation in which
major decisions were being made in Canadian municipalities by
mayors and/or city administrators, with limited input from elected
councils, standing committees and commissions, or members

of the public. The ability of residents to impact the decisions that
affected them —participatory governance — was severely limited
while important decisions on issues from transit service, to physical
distancing fines, to the closure of local businesses were being made.

While such limitations on participatory governance affect all
residents, they especially impact the vulnerable communities
whose interests already tend to be under-represented in municipal
decision-making. These communities — and in particular Black,
Indigenous, and People of Colour [BIPOC] — have also been some
of the most deeply affected by COVID-19.

What is more, while the pandemic has demanded quick
decision-making on measures largely intended to be temporary,
many of these decisions will have opportunity costs and potential
longer-term impacts for cash-strapped municipalities also at the
forefront of addressing other crises such as climate change and
affordable housing. The result is that some of the most important
decisions to be made by municipalities in recent history have
been made with little to no input from the people likely to be the
most impacted.

Against a backdrop of the provincial legislative frameworks
enabling municipal states of emergency across the country, this
study presents a scan of municipal decision-making practice
during the early weeks of the 2020 pandemic. While responses
were as varied as the underlying governance cultures of Canadian
municipalities, some patterns emerged: the exercise of unilateral
mayoral powers, the cancellation of council and committee
meetings, and deep limitations on public participation in all levels
of municipal decision-making.

The study also highlights some encouraging signs, including
some municipalities that managed to continue robust public
consultation and participatory decision-making even at the
beginning of the pandemic, and some new practices which will
continue to improve municipal governance when the pandemic
recedes. The study concludes with recommendations for reform
of provincial state of emergency legislation as well as changes

to municipal governance practice, to ensure that Canada’s local
governments are better prepared for the next emergency —
whether another wave of COVID-19 or something new.

Key recommendations include:
Provinces, through legislative reform, should

clarify the conditions under which a municipal state of
emergency can be declared or extended
require mayors to consult with municipal council on decision-
making whenever possible during states of emergency
require council, committee and commission meetings to continue,
and remain public, whenever possible through state of emergency
strengthen public consultation and other public participation
requirements in municipal decision-making during emergencies

Municipalities should
continue to adhere to “normal” decision-making frameworks
as much as possible during states of emergency
prioritize public participation in municipal decision-making
during states of emergency
ensure that public consultations continue through states of
emergency, evolving as necessary and useful according to
changing circumstances
ensure that communities most impacted by the emergency
and emergency measures are meaningfully consulted in
decision-making
continue, post-pandemic, some of the innovations in participatory
governance methods that have developed during COVID-19
consider passing state of emergency by-laws/policies with
community-specific provisions on criteria for, and governance
during, states of emergency
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INTRODUCTION

The focus of this study is on Canadian municipal governance
under states of emergency in the early months of COVID-19.

Since March 2020, cities and other municipalities across
Canada have been at the forefront of responding to the COVID-19
pandemic. Many of the decisions most directly affecting the daily
lives of Canadians have been made by municipalities. These
include access to parks and playgrounds, changes to transit
service, availability of municipal services including libraries,
community centres and recreation facilities, enforcement of
physical distancing requirements in public spaces, closure of
shopping malls, land use and transportation policy changes to
allow for increased bicycle and pedestrian pathways, and — later
in the pandemic response — whether to pass mask bylaws and
what, if any, supports were necessary to allow small businesses
to stay afloat.

This key role came as municipalities were already at the
epicentre of dealing with some of the major crises of our time:
climate change (and unsustainable patterns of growth], widening
socio-economic inequality and the dearth of affordable housing,
to name a few. Race-based violence and police brutality that
has been present in North America for centuries was brought to
the fore on 25 May 2020 by way of the murder of George Floyd, a
Black man, at the hands of a white police officer in Minneapolis,
Minnesota. This horrific event highlighted the systemic racism
and race-based violence experienced by Black, Indigenous, and
other People of Colour (BIPOC] in cities across North America,
sending millions into the streets in protest and amplifying
calls for deep institutional change. Many of these actions have
included demands for more, and more diverse, voices to be
heard by municipal decision makers, and for more meaningful
consultation with those most deeply affected by the decisions
being made.

A variety of frameworks has developed to guide municipal
approaches to the COVID-19 recovery, with a focus on ensuring
that measures are just, equitable, and sustainable. These include
the Just Recovery Principles, endorsed by hundreds of Canadian
organizations,’ the 2020 Declaration on Resilience in Canadian
Cities,? signed by over 100 Canadian urban planners, politicians,
academics, architects, civil society leaders, real estate
developers, and environmental experts; calls for a Canadian
Green New Deal;® and the C-40 Cities Statement of Principles on
COVID-19 Recovery, signed by mayors of over 40 of the “world’s
great cities.”

PHYSICAL DISTANCING

SYSTEMIC RACISM

These are complex and nuanced conversations, decisions,
and policies to implement, requiring multiple areas of expertise
and input from many communities.® That municipal finances
have been overstretched (with consistent pleas for more stable
funding from higher levels of government] during COVID-19 has
magnified the challenge facing cities.

Yet at the same time, municipal decision-making in the early
months of COVID-19 saw a significant reduction in the number
and diversity of voices at the table while many of these important
decisions were being made, and directions set that will impact
municipalities for years to come.
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While the stakes for municipal decision-making have
rarely been higher, public participation in these decisions
during COVID-19 has been at its weakest in recent history.

Enabled by state of emergency declarations
by all the provinces and territories,’

from late March 2020, many Canadian
municipalities, including 58 of Canada’s

65 largest cities, declared states of
emergency®, conferring powers on
municipal leaders to make decisions with
much less transparency, debate, and public
participation than under normal operations.
For many of these municipalities, it was the
first time that such a state of emergency
had been declared.’

The parameters of the specific
emergency legislation enacted differ from
province to province, as will be discussed
below, but broadly the emergency powers
have been interpreted to allow mayors
and heads of council to make decisions
either unilaterally or following consultation
with, rather than a vote by, the rest of the
elected municipal council. Council decisions
have in some cases been overridden by
mayors. Likewise, emergency declarations
have been relied upon to cancel regular
municipal council meetings, standing
committee and commission meetings,
and stand-alone public consultation
events. Even when council and committee/
commission meetings restarted, the
opportunities for public input into decision-
making have been far more limited than
under usual circumstances. Further, most
of these states of emergency have stretched
on for months, with many still in place at
time of writing (late-September 2020).

Thus, while the stakes for municipal
decision-making have never been higher,
public participation in these decisions
“participatory governance” — has been at
its weakest in recent history.

Participatory
Governance

Participatory governance has been
described as: “engagling] people who are
affected by a problem in the process of
solving it";'% “promise from government

to entrust local communities with greater
decision-making power ... [where] residents
gain power, in part, from their membership
in the valued space of 'the community’”;"
and "more nuanced consultation practices
and methodology [that] seek to account
for...inter-and intra-generational dynamics
within marginalized, peripheral, and non-
dominant groups.”"

Participatory governance is seen as
particularly important in the context of
municipal government because it is defined
by decentralized problem-solving specific
to local communities, and is part of a
process that entrenches local community
values in local policy and law.

Parameters
of the Study

This study is intended primarily as a
snapshot of participatory governance in
Canadian municipalities under declared
provincial and municipal states of
emergency, during the early stages of
COVID-19, beginning in mid-March 2020.
As the shift back to “regular” municipal
functioning has been slow and uneven,
there is no hard end date for the study;
however the primary goal was to capture
limitations on municipal participatory
governance at their most restrictive, early
in the pandemic.

A second goal was to present some
preliminary reflections about best practices
and recommendations for municipal
governance during states of emergency,
in order to plan for future emergency
periods, either future waves of COVID-19
or new emergencies.

A third goal was to illustrate the impact
of limitations on participatory municipal
governance during COVID-19 through the
lens of one of the groups most deeply
affected by these changes - BIPOC
residents who are also suffering from what
has been called the “second pandemic” —
systemic racism."”

Lastly, it has become apparent during
COVID-19 that provincial and territorial
legislative frameworks on municipal states
of emergency are generally lacking sufficient
detail to guide many of the challenges
the pandemic has presented.' There are
also questions about the appropriateness
of existing legislative frameworks for
addressing public health emergencies such
as pandemics by contrast with, for example,
a terrorist attack or a natural disaster.
Although much more study of this topic
is needed, several recommendations for
provincial legislative reform are made here.
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Provincial/Territorial Legislative
Frameworks and Oversight

Municipalities are creatures of the province; their powers

are framed by, and they are governed according to, provincial
legislation.’™ As COVID-19 began to spread, all provinces and
territories had pre-existing legislation empowering municipalities
to declare states of emergency. Much of Canada’s provincial state
of emergency legislation was drafted in the 1950s in response to
perceived nuclear threats and in the wake of WWII; Ontario is an
exception with legislation having been overhauled following the
SARS crisis of the early 2000s."

All provinces and territories declared emergencies in response
to COVID-19, with two distinct legislative paths taken: states of
emergency and public health emergencies. A main difference
between the two is that the former grants powers to the Minister of
Health while the latter grants powers to the Premier or governor-
in-council.” Provincial state of emergency legislation also permits
individual municipalities to declare states of emergency. Manitoba,
Saskatchewan, Ontario, New Brunswick, and Nova Scotia declared
states of emergency.” Alberta, Québec, Yukon, Nunavut, Northwest
Territories, and Newfoundland and Labrador declared public
health emergencies.” Prince Edward Island and British Columbia
declared both a state of emergency and public health emergency.?

In practice, however, the distinction is muddied; in some
provinces the power of the Minister of Health in a public health
emergency extends to making orders which bind other Ministers.
For example, under the Québec public health emergency
declaration, the Minister of Health was authorized to make
orders affecting the Minister of Municipal Affairs and therefore
municipalities. Québec municipalities must seek the approval
of the Minister of Health and Social Services before declaring a
state of emergency.?’ In some municipalities, too, public health
and municipal government orders (for example on the wearing
of masks in public places) have overlapped, partly as a result of
multiple provincial legislative frameworks.?? While not the focus of
this report, this interplay is worthy of further study in light of the
COVID-19 experience.

There are other variations between the provincial and
territorial emergency frameworks, leading to differences in
the extent to which emergency powers may override “normal”
municipal governance. Notably, British Columbia’s emergency
powers legislation requires mayors and heads of council to make
best efforts to obtain the consent of municipal council before
declaring a state of emergency, and to convene a meeting of
council as soon as possible following the declaration to “assist
in directing response activities.”” Nova Scotia’s emergency
legislation allows unilateral action by mayor or warden only “if a

municipal council is unable to act promptly” and requires that this
take place only “after consulting, if it is practical to do so, with a
majority of the members of the council's committee to advise on
the development of emergency management plans.”?

Differing provincial legislative provisions, as well as municipal
policies enacted during COVID-19, also mean that some
municipalities hold more independent power under a state of
emergency than others. Many provincial emergency legislative
frameworks allow a designated minister (often the Minister of
Municipal Affairs] to implement or modify local and municipal
emergency response plans. For example, Alberta’s legislation
notes that “[tlhe Minister may... review and approve or require the
modification of... municipal emergency plans and programs.”?
The Newfoundland legislation permits the Minister to implement
a municipality’s emergency plan.? Saskatchewan declared on
22 March 2020 that any policies passed under municipal states
of emergency would be void if inconsistent with provincially-set
policy;? the first examples of this were the provincial voiding of by-
laws passed by the City of Regina closing all retail stores, and by
the Town of Gravelbourg closing all businesses.?® New Brunswick
passed legislation on 17 March 2020 postponing the 11 May
municipal elections across the province for public health reasons.?”

Some provincial restrictions are procedural in nature: for
example, on 22 March 2020 as part of its provincial state
of emergency declaration, Nova Scotia required all of its
municipalities to move to online meetings.®® On 19 March 2020,
Ontario enacted the Municipal Emergency Act, 2020,*' amending
the usual quorum requirements contained in the Municipal Act,*
and allowing municipal councils under states of emergency to
amend their procedure by-laws to permit electronic attendance at
council and committees to be counted in quorum.® This provision
remains in effect for the duration of the municipal emergency.*
Nova Scotia required online meetings for all of the province’s
municipal councils from the beginning of COVID-19, which has
remained the case throughout the pandemic.® In Saskatchewan,
municipalities may either legislate online meetings through their
procedure by-law, or may pass a resolution at the beginning of
each meeting permitting the meeting to proceed online.®
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Manitoba

March 20, 2020: The Government of Manitoba declared a provincial state of emergency using the

Province's Emergency Measures Act.

April 15, 2020: The Government of Manitoba announced that it would make additional
amendments to The Emergency Measures Act, and enable provincial orders that will aid in the

response to the COVID-19 pandemic.

The state of emergency has been extended several times, most recently on 10 September 2020.

British Columbia

March 17, 2020: the Provincial Health Officer for British
Columbia declared a public health emergency under the
Province’s Public Health Act.

March 18, 2020: BC Minister of Public Safety and Solicitor
General declared a provincial state of emergency under the
Emergency Program Act in response to COVID-19.

The state of emergency has been extended several times,
currently set to expire 29 September 2020.

Saskatchewan

March 18, 2020: The Government of
Saskatchewan declared a provincial
state under the province’'s Emergency
Planning Act.

The Premier signed an order
pursuant to the provincial State of
Emergency directing that all orders
of the government and Chief Medical
Health Officer must be followed and
that law enforcement agencies in
Saskatchewan have the full authority
to enforce those orders.

The state of emergency has been
extended several times, currently
set to expire 30 September 2020.
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March 17, 2020: The Government of Ontario declared a provincial state of
emergency under the province's Emergency Management and Civil Protection Act.

Emergency orders have been extended several times, to at least 22 October
2020, and emergency legislation largely continues to be in effect under Bill 195,
Reopening Ontario (A Flexible Response to COVID-19] Act, 2020.

Nova Scotia

March 22, 2020: The Government of
Nova Scotia declared a provincial state
of emergency under the Province's
Emergency Management Act.

o / The state of emergency has been
// extended several times to at least
4 October 2020.

New Brunswick

March 19, 2020: The Government of New Brunswick
declared a provincial state of emergency under the
Province's Emergency Measures Act.

The state of emergency has been renewed several times,
most recently on 17 September 2020.

/

)
b
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Quebec

March 13, 2020: The Government of Québec declared a
provincial public health emergency under the province's
Public Health Act.

The public health emergency has been extended several
times, most recently to 30 September 2020.

Alberta

March 17, 2020: The Government

of Alberta declared a provincial Prince Edward Island
public health emergency under the

Province's Public Health Act.

March 16, 2020: The Government of Prince Edward Island declared a

March 20, 2020: The Government ; : . .
public health emergency under the Province’'s Public Health Act.

of Alberta amended the Emergency
Management Act with the result
that a provincial state of emergency
will no longer nullify a local state of
emergency. As a result, a provincial
state of emergency can now
supplement and reinforce a local
authority’s state of emergency.

April 16, 2020: The Government of Prince Edward Island declared a state
of emergency under the Province’'s Emergency Measures Act and renewed
the state of public health emergency for an additional thirty days.

The state of emergency expired on 28 June; however the public health
emergency continued into September 2020.

June 15, 2020: The Government of
Alberta ended the provincial public

health emergency. j

)
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March 18, 2020: The Government of Yukon declared a Public health emergency
under the Territory’'s Public Health and Safety Act.

April 2, 2020: The Government of Yukon introduced Civil Emergency Measures
Health Protection (COVID-19) Orders to ensure that orders given under the Civil
Emergency Measures Act are enforceable.

The public health emergency has been extended several times, most recently on
9 September 2020 for a further 90 days.

March 18, 2020: The Minister of Health and Community

Nunavut

March 18, 2020: Nunavut declared
a public health emergency under the
Territory’s Public Health Act ahead
of any COVID-19 cases.

The public health emergency has
been extended several times, most
recently until 1 October 2020.

Services declared COVID-19 a public health emergency Vel 16, 20215 N it Tenilie fes sleclaed

under the Public Health Protection and Promotion Act.

a public health emergency under the Territorys’

Public Health Act.

The public health emergency has been extended several
times, most recently until 30 September 2020.

11 States of Emergency
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COVID-19, BIPOC Communities
and Participatory Governance

In the early days of COVID-19, the pandemic was referred to in
the media as “the great equalizer.”¥” However, it quickly became
apparent that the opposite is true: the communities most
vulnerable prior to COVID-19 have been the ones most deeply
affected by the pandemic, from health, economic, and social
perspectives.®

As an Amnesty International Canada open letter, signed by more
than 300 organizations, academics and former politicians, stated
on 15 April 2020:*

Often overlooked is the greater or differential impact

of the pandemic itself on First Nations, Métis and Inuit
communities, Black and other racialized communities
(especially individuals of Asian origin), the elderly,

people living with disabilities, women and children at

risk of violence in the home, refugees and migrants,
people marginalized because of gender identity or sexual
orientation, minority official language communities,
prisoners, sex workers, people who are homeless or living
in inadequate housing, people who use drugs, precariously-
employed workers, and other at-risk communities.

While reduced opportunities for meaningful participation in
municipal governance during COVID-19 impact all residents, the
lack of voices representing these most-affected communities
is the most troubling: As the Amnesty letter indicates, there are
many vulnerable communities that have been among the hardest-
hit by COVID-19. We focus here on Black, Indigenous and People
of Colour [BIPOC) communities as one particularly grave example
of those directly affected by, yet largely excluded from, some of
the most important decisions being made by cities during the
pandemic. We do so in the context of the ongoing calls for reform
in Canadian cities in light of ongoing and systemic anti-Black
racism, and the Truth and Reconciliation Commission of Canada’s
calls to action for Canadian municipalities with respect to the
treatment of Indigenous peoples and colonialism in Canada.“
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BIPOC communities and COVID-19

The differential impact of COVID-19 has led to an intensified focus
on the importance of the social determinants of health, shedding
new light on the stark inequalities present in Canadian society and
the differential pandemic impacts to which these have led.

The World Health Organization classifies social determinants of
health as the conditions in which people are born, grow, live, work,
and age.*’ These circumstances are shaped by the distribution
of money, power, and resources at global, national, and local
levels. The social determinants of health are largely responsible
for health inequities — the unfair and avoidable differences in
health status seen within and between countries.*? Put simply,
good health is a by-product of access to a multitude of social and
economic factors. Poor health is contributed to or exacerbated
through structural and systemic inequalities.*®

Race has been and continues to be a determining factor of
health. The social determinants of health are drastically different
for BIPOC communities. This is a direct result of the social
structural and systemic inequalities faced on a daily basis.
Longstanding inequalities have placed a greater proportion of
racialized populations near or below the federal poverty line.*

Vulnerable populations, in particular BIPOC communities, are
also often overrepresented in a number of areas that contribute
to negative health outcomes. It is apparent through the limited
race-based data collected that during COVID-19 race continues to
be a determining factor of health and that Black communities have
been the most deeply affected in Canada. Circumstances such as
workplace discrimination, immigration status and, other systemic
barriers related to racism place many members of BIPOC
communities in the informal work sector, or in the gig economy
where employment is characterized by short term contracts or
freelance employment, resulting in jobs lacking security and
substantial consistent income.

The social determinants of health are also intersectional. For
example, work conditions affect and are affected by the type of work
and level of income an individual is able to generate. Low income
individuals often live in multigenerational households and/or low-
income environments that tend to be densely populated. These
include what Jay Pitter has termed “forgotten densities,” including
“factory dormitories, seniors’ homes, tent cities, Indigenous reserves,
prisons, mobile home parks, shelters and public housing.” As
Pitter has noted, these "have common characteristics such as ageing
infrastructure, over-policing, predatory enterprises like cheque-
cashing businesses and liquor stores, inadequate transportation
options, and sick buildings — structures that contribute to illness
due to their poor design, materials, and maintenance.”*

In these environments, isolation to prevent virus spread is
not often possible. Consequently, the nature of work increases
an individual's susceptibility to disease and the living conditions
increase the rate of contamination and spread.

COMMUNITIES

ESSENTIAL WORKERS

Indeed, throughout history, pandemics have disproportionately
affected vulnerable groups, including racial and ethnic minorities,
as they have exacerbated existing health inequities. The 1918
Spanish flu pandemic resulted in a higher mortality rate for
racialized minorities in comparison to the general population.”
More recently, the 2009 HIN1 influenza pandemic resulted in
minority groups having higher rates of “serious infection requiring
hospitalizations compared with non-minority groups.”®

Members of BIPOC communities are also more likely to
work in the service industry doing jobs with little possibility to
work from home and generally lacking sick leave provisions.*
BIPOC (particularly Black and Asian) women are particularly
overrepresented in frontline work, in fields such as nursing
and personal support.® These frontline workers have faced
challenges such as securing basic necessities such as Personal
Protective Equipment (PPE) — gloves and masks — increasing
the likelihood of susceptibility and infection of COVID-19.5! Indeed,
as Global News reported in May 2020, "[t]he higher you are on the
occupational pecking order, the more control you have of how you
do your work and where you do your work. Consequently, [m]any
lower-paid jobs come with a higher risk of infection.”2

“[Florgotten densities...and
more egregiously forgotten
people, were plagued with
ageing infrastructure,
poor design and negligible
maintenance well before
COoVID-19.”

— Jay Pitter, MES, Placemaker,
Bousfield Fellow in Planning,
University of Toronto.”

The social and race-based inequities that were present in Canada’s
cities prior to the pandemic are thus aggravated in the presence of
COVID-19, making representation of vulnerable communities in
municipal decision-making all the more important.®
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Municipal decision-making and BIPOC communities

during COVID-19

Decision-making affecting BIPOC and other vulnerable communities
has happened at all levels of Canadian governance. The federal
government, for example, has been responsible for controlling
borders during the pandemic, and has managed the creation

and administration of benefit programmes for Canadians whose
livelihoods have been affected by the pandemic. Provincial
governments have overseen health care broadly during the
pandemic; in collaboration with local public health authorities,
they have also been responsible for re-opening strategies for
regions and schools. Decisions in all of these spheres risk affecting
the social determinants of health and may impact vulnerable
communities more than others. As noted above, too, provincial
policy has at times overridden municipal decision-making.

However, many variables that have directly impacted BIPOC
communities during COVID-19 stem from municipal decision-
making. For example, frontline workers during COVID-19, such as
grocery store clerks working in lower paying jobs, may be less
likely to have a car for work related travel, so are more likely to be
impacted by the cuts to or cancellation of transit service. Families
and individuals who are more crowded at home with less private
outdoor space available to them may benefit more directly from
increased access to public space. At the same time, members of
BIPOC communities may have different considerations about the use
and safety of these spaces than traditional urbanist advocates.®

Further, while many of these decisions are being made on
an ad-hoc basis, their impacts may be long-lasting, and with
municipal budgets limited and overstretched during the pandemic,
there is an opportunity cost to every decision.

Even under “normal” governance, BIPOC and other vulnerable
communities are less likely to see themselves represented among
mayors and heads of council, and indeed on municipal councils,
committees, and commissions, than other members of the public.
Public consultations, too, are often criticized for failing to be
sufficiently inclusive.

Yet COVID-19 has seen a further dramatic decrease in the
opportunities for inclusive participatory governance in Canadian
municipalities. Throughout the pandemic, but in particular during
the early days of the response across Canada, provincial emergency
powers legislation, municipal state of emergency declarations and
amendments to municipal procedural by-laws have been used to alter
radically the "normal” form of municipal decision-making. Coupled
with the failure of vast majority of Canadian municipalities to use the
powers afforded to them during a state of emergency to undertake
significant race-based data collection,® this has hindered cities’
ability to tailor responses to benefit the groups disproportionately
affected. Canada’s municipalities have been even less responsive than
usual to the needs of vulnerable communities, at a time when their
vulnerabilities have been exacerbated by the pandemic.

The following sections illustrate how increased mayoral
powers and a reduced role for municipal councils in decision-
making; reduction in or cancellation of standing committees and
commissions; and procedural changes eliminating or limiting or
complicating public input into municipal decision-making have
all worked to reduce the levels of participatory governance in
Canada’s municipalities during COVID-19.

Municipal state of emergency
declarations and procedural
changes have allowed cities

to bypass processes needed to
ensure responses benefit those
disproportionately affected by
the pandemic.
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Decision-Making by Mayors
and Municipal Councils

Throughout the early months of COVID-19, under municipal states
of emergency, mayors and heads of municipal councils across
Canada exercised wider decision-making powers than usual,

with or without consultation with other members of council.

This has been coupled with significant procedural changes

to the functioning of municipal councils during the emergency
which have limited debate and public participation in council
decision-making.

At least

of the largest

cities in Canada
cancelled council
meetings altogether
in the early days

of COVID-19

City Watch Canada
(Canadian Urban Institute)®
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Unilateral decision-making by mayors

Canadian municipal governments have often been characterized
as “weak mayor” systems.”” While many mayors and heads

of council hold residual powers (for example the power to set
municipal council agendas) most decisions are made through a
vote by council as a whole. Under municipal emergency powers
during COVID-19, however, Canadian mayors have bypassed
standard protocols. Instead, mayors have made some decisions
unilaterally, either after only consulting with the other elected
members of council, rather than council voting on the issue, or in
some cases with no council consultation at all.?® (As noted above,
British Columbia is an exception, as the province’'s emergency
legislation requires mayors to consult with council in creating the
emergency management plan.®)

Oshawa, Ontario; Edmonton; and Winnipeg are among the
municipalities in which councillors approved an emergency
management by-law giving the mayor and Municipal Chief
Administrative Officer [CAQO) the sole power to make decisions.®’

There are numerous examples of unilateral decision-making
powers exercised by mayors across Canada under declared
municipal states of emergency during the pandemic. The mayor of
the Town of Niagara-on-the-Lake, Ontario, overrode a council vote
to approve a street closure from July to October.®! According to
businesses and residences, there was no clear health or safety
related rationale to justify the mayor overriding the direction set by
council.?2 In Windsor, Ontario, the mayor shut down all transit
service in March without consulting members of council and
without the recommendation of the local Medical Officer of Health.®
Toronto’s mayor stated that prior to making a decision he “engaged
city councillors to better understand their perspectives”;* however,
there was no oversight as to whether there was such engagement,
or what form it took, and members of the public were not invited to
view or participate in these conversations.

Cancellation of municipal council meetings

In some municipalities council meetings were cancelled for at
least several weeks at the beginning of the state of emergency.
According to CUI's City Watch project, at least ten of the 65 largest
Canadian municipalities cancelled council meetings altogether
early in the pandemic.®® Edmonton City Council suspended all of
its meetings through the end of March 2020; Regina City Council
cancelled meetings until mid-April 2020.¢ On 18 March 2020, the
mayor of Oakville, Ontario exercised authority under the Town's
Procedure By-law to briefly postpone Council meetings over the
continuing COVID-19 emergency.®” The City of Toronto cancelled
Council meetings for several weeks, holding its first full online
council meeting on 30 April 2020.¢
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Consultation-only council meetings

In municipalities where council meetings continued during the
early days of COVID-19, and in others where they restarted after
several weeks, states of emergency also saw reduced or altered
municipal council functions alongside the broader mayoral
powers. In a few municipalities including the City of Toronto,
council’s role was limited to a consultative one with no voting
taking place (and the final decision on many emergency actions
being undertaken by the mayor).*

On 20 March 2020, Edmonton City Council declared a state of
emergency, providing administration with new powers including
granting the interim City Manager authority to manage Edmonton’s
response to COVID-19.7 With this change, City Council operated
in an advisory capacity when it began to meet again, with the City
Manager only providing updates to City Council. In Burlington,
Ontario, the City Manager was appointed the chair of the city’s
Emergency Coordinating Group. The group met twice a day following
the City’s declaration of a state of emergency on 21 March 2020.™
The City Manager provided the city councillors with updates once
per week on decisions that had been made without them
(although at least in early days these reports were not available to
the public).” Constituents in Burlington expressed concern with
the lack of decision-making authority held by elected councillors
since the declared state of emergency.” While Council did continue
to meet, their role was diminished as a result of the powers
afforded the City Manager and Emergency Coordinating Group.”

Reduced regularity and scope of council meetings

Many municipal councils that continued to meet altered their
regular scheduling and agendas by meeting less frequently than
usual, and focusing agenda items solely on issues related to
addressing the pandemic. In Orillia, Ontario, city politicians agreed
to a modified council meeting schedule until July 2020.” Council
and committee meetings were held back-to-back on the same day
rather than spaced out as is the norm,” leading to council making
final decisions in one sitting. The City of Langford, BC reduced
council meetings to once a month and council chambers were
closed to the public.”

Council meetings held virtually

Across the country, municipal council meetings generally moved
online during COVID-19. Municipalities including Winnipeg and
Vancouver migrated to virtual council meetings from the outset
of the declared emergency without cancelling meetings. In a few
municipalities such as Kamloops, BC, a hybrid of in-person and
online participation in council meetings was employed to enable
proper social distancing in council chambers.” As noted above, in
many cases the move to virtual meetings has been mandated or
facilitated at the provincial level.

For many municipalities, this shift was facilitated by a growing
online presence prior to COVID-19. Council meeting agendas in
many municipalities were already posted online prior to the start of
the meeting to allow residents and community organizations to
follow the issues discussed, and in many municipalities across the
country, council meetings have regularly been webcast for some
years. Nonetheless, moving meetings onto online platforms has
fundamentally changed the meeting format for council members
and municipal administrators.

Some smaller municipalities have held their council meetings
via telephone conference calls rather than through online
platforms. This may make use of more reliable technology, but
risks further distancing members of council from each other and
their constituents.

Not all council meetings public

Many municipal council meetings that have taken place via phone
or video conferencing have been open to the public, as they
generally would be outside of states of emergency (aside from in
camera discussions). This has taken place via platforms including
Zoom, Facebook Live, and YouTube.

However, some councils — mainly representing smaller
communities — have not made meetings public through COVID-19,
instead communicating their meeting minutes online once agenda
items have already been addressed and decisions made.

The Strathcona Regional District in British Columbia moved
its council meetings online due to COVID-19, but the District did
not permit public attendance,” citing technological limitations.®
The District claimed they were not avoiding transparency, but that
smaller local governments simply do not have the technological
infrastructure and financial capacity to broadcast meetings.®
Residents in Langford, BC, have expressed similar concerns that
while phone-in participation is possible, Langford is the one of the
only jurisdictions in the region that does not allow online public
viewing of its council meetings.®

Ontario’s Municipal Emergency Act, 2020 explicitly retains the
“open meeting” requirement.®® Municipalities must provide notice
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of time and place of such meetings and ensure they are viewable
by the public, even as they move online. The foundation of the
municipal open meeting requirement is the right of citizens to
attend public committee meetings, or as defined by the Supreme
Court of Canada in its 2007 decision in London v RSJ, “the right to
observe municipal government in process.”®

In addressing a complaint about a special meeting held by
the Town of Russell, Ontario during COVID-19, the town's
Ombudsman stated:

[O]pen meeting rules continue to apply to such meetings.
The requirement to hold meetings that are open to the
public is not suspended in an emergency ... municipalities
[should] continue to strive to carry out their business in as
transparent and open a manner as possible while protecting
public health and safety.”®

Little or no public participation permitted in council meetings
Lastly, direct public participation in Council meetings in many
municipalities was reduced or eliminated at the beginning of
COVID-19 through the suspension of live deputations by residents
and community groups.

At the heart of the municipal model of participatory governance,
deputations (also called “delegations” in some municipalities)
allow members of the public to make a brief presentation to their
city’s council and/or a committee. Deputations are an opportunity
for the public to weigh in on important community decisions while
face to face with the city’s elected leaders, representatives, staff,
and other stakeholders.® They provide councillors with the public's
view, and bring forth issues that might otherwise be passed over
without meaningful discussion or debate. Generally parties
wishing to be heard must register by a deadline of a day or
two prior to the meeting at which they wish to appear, although
rules differ by municipality.®” Some municipalities place limits
on the number of delegates or deputations per meeting; for
example the City of Burnaby, BC allows only two delegations
per council meeting.®

“I think it's a right that
people have to be able to
express their feelings ...
If the impression is it’s
not an open meeting,
then it looks like it’s not
transparent, whatever
you do. We do not want
to have that opinion out
in the community.”

— Councillor Jim Morrison,
City of Windsor, quoted in the Windsor Star
(28 July 2020)*

During COVID-19, written submissions prior to meetings
have replaced live participation in many municipalities. In
Steinbach, Manitoba, in-person attendance for public hearings
was discouraged even as live meetings continued.®” Residents
were instead requested to raise concerns or questions in writing
or via email.”® In Orillia, Ontario, a regular open public forum at
the end of municipal council was cancelled, with the City instead
requesting residents submit their input online to the Deputy
Clerk.” Westmount, Québec had an online form for questions to be
shared during a meeting’s question period; however, submissions
could only be made on the day of the meeting.”? In Vaughan,
Ontario, where delegations were not permitted for several months
during the pandemic, residents and community groups were
offered the option of submitting comments and deputations
electronically prior to Council meetings.” In Windsor, Ontario,
delegations were only allowed to resume after residents petitioned
council in late July 2020, following approximately three months of
virtual council meetings without delegates.?

Even when deputations continued or restarted, video
conferencing has brought new challenges to public participation.
Virtual meetings can be “colder” and less efficient when compared
to in-person setups, where visual and verbal cues have an integral
role in aiding and adding to discussion. Further, many residents
across Canada do not have ready access to the internet in their
homes. Internet services are patchy in rural and Indigenous
communities. People who relied on public spaces including
schools, offices, recreation centres, and libraries for the internet
also lost this access following the closures of many of these
spaces during COVID-19. Additionally, with the temporary closures
of many workplaces and businesses, as well as a number of
layoffs, residents may no longer be able to afford the luxury of
home internet — a low priority in comparison to rent, groceries,
and other daily costs of living.
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Best practices

Not all municipalities reduced opportunities for public
participation during COVID-19. Some municipalities allowed
electronic deputations during meetings throughout the pandemic.
The City of Winnipeg encouraged delegates to participate by

video or phone from the beginning of its online presence in late
April 2020.7 Burlington, Ontario began virtual delegations at
Standing Committees and Council on 20 April 2020, with delegates
submitting an electronic request to appear to the City Clerk

by noon on the day before the meeting.” Residents are able to
connect to the system via phone or using computer audio, and
delegates are requested to submit their speaking notes in advance,
in the event that there are technical issues. North Cowichan, BC
encouraged civic engagement by receiving input on agenda items
up to 30 minutes prior to meetings, with the submissions then read
aloud during council meetings.”

Some of the new practices that emerged during COVID-19 could
improve the accessibility and transparency of council meetings —
as well as widening opportunities for public participation — even
once the pandemic has passed.” Holding meetings on online
platforms has provided opportunities for residents to conveniently
access council meetings both live and after the fact. Some have
argued that the more intimate online framing of virtual meetings
(individual screens for mayor and each councillor) have permitted
residents to feel more connected to councillors than previous
webcasts that simply showed the full council chambers. Better
video capacity would be an improvement even as meetings return
to happening in person.

The move to online meeting platforms has also facilitated
convenient electronic sharing of council meetings and video
clips of statements made by councillors during debates, which
has widened the number of residents who can view council
proceedings. Online proceedings have also allowed for “watch
parties” and online chats where residents can meet together and
discuss the proceedings in real time.”
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Standing Committees
and Commissions

The functioning of municipal standing committees and
commissions, and public participation in such bodies, has also
been affected under COVID-19 states of emergency.

Under municipal law frameworks across Canadian provinces,
municipalities have discretion to choose how to structure their
committees and commissions.'® Some municipalities have one

committee to support all of council, while other municipalities have

numerous standing committees with specialized responsibilities
(land use planning or transportation, for example). Importantly,
committees and commissions may have focused mandates that
are particular to a municipality’s services and operations. This

allows municipalities to create a more tailored democratic process

around specific issues facing their own communities.

Standing committees and commissions may be composed
only of councillors, or a combination of elected councillors
and municipal residents. They consider issues and make

recommendations to council, often after having heard submissions

from members of the public. Standing committees and
commissions may consult experts or others with knowledge
of the issue at hand, including other municipalities. Across
Canada, committee decisions are not generally binding on
council, though monitoring implemented policies is often a
mandate of committees, especially where the committee is an
executive committee and not a specialized standing committee.™
For example, the executive committee of the City of Winnipeg
formulates and presents recommendations to council including
on budgets and by-laws, and subsequently oversees the
implementation of policies.'®

Committee and commission meetings are generally subject
to the same legal requirements as council meetings with respect
to transparency and accountability.® Committee meetings
are normally open to the public, and journalists and reporters
frequently attend and communicate the proceedings to the
public. Some of the issues that committees consider, such as
budgets, have traditionally been less conducive to participation
by the general public, making the committee’s role all the
more important.’®

Standing committees in many municipalities consider issues
some weeks ahead of council consideration. This allows for media
reporting of a debate or recommendation, public discourse around
an issue, and time for delegates to prepare submissions, before
the council debate and vote takes place.

In many municipalities, members of the public have the ability
to present deputations to both committee and council. As with
deputations to council, deputations at the committee level are an
opportunity for the public to weigh in on important community
decisions, at a point when councillors’ positions may still be more
malleable. When meetings are held in person, deputations are
typically also conducted in person, though an option for written
deputations when an interested member of the public is unable to
attend in person is the norm in most municipalities.'®
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Cancellation of standing committees or
commissions during COVID-19
During the first weeks of COVID-19, many standing committees
and commissions were cancelled or the number of meetings
reduced. Public participation in meetings was limited or
eliminated. Instead of municipalities seeking out alternative
platforms as was done for council meetings, many of the
regularly scheduled committee and public participation
meetings were cancelled altogether. In a survey of politicians in
Canadian municipalities with populations above 9,000, all of the
respondents reported that their municipalities had cancelled or
moved committee meetings to in camera or virtual formats.'® In
some municipalities where council continued to meet in person,
committee meetings were cancelled, such as in Abbotsford and
Burnaby, BC; Brandon, Manitoba; and St. John’s. Many more
municipalities changed council meetings to virtual meetings but
cancelled committee meetings altogether, including Kelowna,
Langley, Saanich, Surrey, and Victoria, BC; Winnipeg; Hamilton,
Mississauga, St. Catharines, Toronto and Waterloo in Ontario;
Levis, Québec; Charlottetown, PEIl; and Moncton, New Brunswick.
Those that initially cancelled both levels of meeting include
Edmonton and Red Deer in Alberta; and Guelph, Kitchener,
Oakville, Oshawa, and Windsor in Ontario.

While municipal emergency powers have been interpreted
during COVID-19 to allow for these kinds of limitations to
debate and discussion by committee or commission, there
are ramifications when municipalities act without input
from a knowledge base that typically informs part of the
recommendations to council.'”” Committees provide an important
function in that they can help narrow and define issues before they
come before municipal councils, and may provide a more informed
and specialized form of debate. The exercise of committee and
commission powers is one set of tools that allows municipalities to
respond to specific localized needs in response to COVID-19, and
the cancellation of these meetings in many municipalities during
the early days of the pandemic is concerning.

Best practices

Some municipalities that changed council meetings to virtual
meetings also promptly switched their committee meetings to

a virtual format to allow committees to continue meeting. This
includes Vancouver, Regina, Saskatoon, Halifax; Kingston, London,
Markham, Vaughan, and Whitby in Ontario; and Longueuil and
Terrebonne in Québec.

Some municipalities that did not allow delegates at council
meetings during early COVID-19 did allow delegates to appear
before committees. The City of Calgary continued holding
committee meetings in person throughout COVID-19 with a
hybrid option of participants appearing remotely.'® Windsor,
Ontario also facilitated delegation presentations at its standing
committee meetings well before they were permitted to return to
full council meetings.

“Making a deputation is
a great way to educate
members of City Council
about your issue and ask for
change. Media coverage can
help members of council
feel pressure to make a
positive change. You get
your point of view on public
record. And, it's one way
of exercising your rights
as a citizen and assuming
responsibility for creating
a city for all. As a resident,
you can help to ensure that
the diverse voices in our city
are heard.”

— "Making Voices Count: A Kit for
Engaging Municipal Decision-Makers,”
MVC (Ottawal®
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Public Consultations

In addition to participation in council meetings and committee
and commission deliberations as described above, effective
participatory governance at the municipal level also requires
direct consultation with members of the public on issues relevant
to them. In order to reach informed decisions, there is a need

for strategies that focus on meaningful citizen participation,
including those which focus on communities with traditionally
low participation in municipal governance. Meaningful public
consultation allows infrastructure and services to be provided for
residents in a way that responds to their widely varying needs, and
may help to embed directly the views of diverse and vulnerable
communities into municipal decision-making.'”’

Municipal public consultation processes are challenging at the
best of times, sometimes subject to criticism that they are more
about showing off an almost finalized plan more about showing
off an almost finalized plan, or what has been called “consultation
theatre”," than facilitating real discussion. Inaccessibility and
inconvenience can also be an issue, as the location, public transit
options, and time of day can be barriers to participation by many
interested parties.”"" Public engagement in, and awareness of,
municipal decision-making is also generally low compared to
other levels of government.

During the COVID-19 pandemic, with the stakes of municipal
decision-making even higher than usual, public consultation has
faced even greater challenges. In many cases were stopped or
fundamentally altered.

PARTICIPATION

INCLUSIVE
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Municipal public consultations during COVID-19

Like committee meetings, many planned public consultation
events were cancelled altogether during the early weeks of the
COVID-19 response. This was especially common for larger
municipalities, which regularly hold public consultations on
important municipal decisions. This was the case even as the
council decision-making they were meant to inform (not all
related to COVID-19) continued. Further, municipalities have been
slower to reinstate public consultations than regular council and
committee meetings.

As noted above, it is now beyond question that the pandemic has
disproportionately impacted vulnerable communities. At this time,
perhaps like no other, broad consultation with all residents, and
with these communities in particular, must be prioritized.

A lack of public consultation processes affects all residents.
However, vulnerable (including BIPOC) communities, who already
tend to be underrepresented in elected municipal positions
and therefore in decision-making, may be the most impacted.
Decisions being made during the pandemic have different impacts
for different communities, and it is very difficult for a mayor, or
even an elected council, to fully appreciate these subtleties without
the kinds of perspectives that come from public consultations.

As an example, opening more street space traditionally allocated
for cars, to pedestrians, cyclists, and even restaurant patios,
requires consideration of the impacts on all residents. As Courtney
Cobbs, an advocate with Streetsblog Chicago, has written, “if open
streets are to be rolled out in BIPOC communities, they must be
done in a way that responds to the culture, values and needs of the
community, with community engagement to ask residents
what they feel makes sense for their street or neighborhood.”

Ren Thomas of Dalhousie University's School of Planning writes:
“[Bllack people are clearly unsafe in urban spaces, invisible in
areas like planning for bike lanes, targetted during COVID-19
lockdowns and not considered in the redesign of post-COVID
spaces.”"?

Municipalities

have been slower

to reinstate public
consultations

than council and
committee meetings.
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Best practices
Online consultations during COVID-19 have been received positively
in a number of municipalities. Some have experimented with
or expanded the use of online consultation formats, including
webinar sessions and websites for receiving feedback, both for
ongoing planning matters and COVID-19 related decisions. In the
early stages of the pandemic, Red Deer, Alberta shifted public
participation and consultation activities online.' The County
of Kings in Nova Scotia continued public hearings by switching
to online virtual platforms.” In Kitchener-Waterloo, Ontario,
the decision to expand bike lane infrastructure came after an
overwhelming response on the region’s online engagement
platform.""® In adding an online video presentation and feedback
option to planned consultations on a new bike path in June 2020,
the City of Penticton’s Public Engagement Coordinator noted, “Bike
lanes are inherently difficult discussions. Through this additional
step in the engagement process downtown, we want to ensure
that council has a good understanding of all perspectives in order
to make their decision.” Edmonton, too, has begun using “digital
engagement” to inform its decision-making, including relaunching
of previously-planned city projects.'’®

Municipalities have also created new forms of consultation. For
example, Cowichan, BC has begun using an app called PlaceSpeak
to allow residents to input feedback directly onto an online map.'”

Online formats being used for public consultations in some
municipalities during COVID-19 have the potential to facilitate more
and different discussions than may take place in person. They also
encourage and allow people who may otherwise have barriers
related to mobility, working hours, or family responsibilities to
participate. Additionally, online availability allows people to review
a past presentation and offer feedback at their convenience. This
added flexibility may be important in encouraging members of
vulnerable communities to participate in public consultations.

Some municipalities even consulted residents on how they
wanted to be consulted during the pandemic. This too is
commendable. The City of St. John’s made an early open call to the
public, surveying residents on how they should continue upholding
civic engagement during COVID-19." The survey took place online,
allowing community members to weigh in on methods that would
be most accessible and preferable to them. The City of Vancouver
also asked residents early in the pandemic for input on civic
engagement.” This direct communication with residents about
the preferred form of public consultation is a welcome step and
one that may also give rise to long-term improvements.

Some municipalities even consulted
residents on how they wished to be
consulted during the pandemic.
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COVID-19 Commissions
and Committees

A note should also be made here about special municipal
commissions and committees established to address decision-
making related to COVID-19.

In some cases, special committees have been formed to
respond to the immediate local issues arising from the pandemic.
In Edmonton, an Emergency Advisory Committee was formed
on 20 March 2020 comprised of the Mayor (Chair], City Manager
(Director), Clerk, Edmonton Police services, and Deputy Fire
Chiefs.’® The Committee met to consider municipal plans for
dealing with COVID-19 cases and potential escalation.™

Brampton, Ontario’s City Council established four task forces
to coordinate recommendations and measures to support various
communities and pressing causes.'” These task forces targetted
economic support, social support, seniors support, and youth
support. City councillors co-chaired and established membership
for these groups, met and directly work with city stakeholders,
local business boards, social support groups, and residents to
collectively coordinate recommendations and action items. Such
task forces can help respond to issues arising from an emergency
that are anticipated to be urgent, localized and requiring input from
local communities, including municipal budget deficits.'?

Some municipalities opted for special one-time or a limited
series of meetings. In Vancouver, councillors and City Advisory
Committees have held “special working sessions.”'? At
these meetings, councillors heard from committee members
representing a broad range of communities on the City's response
to COVID-19, and what actions should be taken going forward.'®

As time went on, some of the COVID-19 entities shifted their
focus toward recovery. For example, in July 2020, London, Ontario’s
Mayor’s Economic and Social Impact and Recovery Task Forces
began studying 11 recovery ideas in addition to their original
42 relief measures.'”

These models of specialized COVID-19 governance require
more study, but they hold promise as part of the innovation and
flexibility that is possible at the local level. Here, too, ensuring wide
and diverse representation on these committees, with targeted
efforts to engage BIPOC and other vulnerable communities, will
be critical.
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BRAMPTON City of Brampton responds to COVID-19

The City of Brampion is working hard to protect the health and welibeing of our community, This
website has been created to provide you with easy-to-access information and regu lar updates.

Reopening and Recovery

280

Mandatory Mask By-law
COVID-19 News and Updates

® | A

Economic Support Task Force Economic Recovery Strategy Frequently Asked Questions

Seniors Support Task Force

Social Support Task Force Community Resources

Youth Support Task Force Enforcement Updates Register for Tele Town Halls

City of Brampton website, letsconnect.brampton.ca
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Length and Termination of
Municipal States of Emergency

Lastly, as the months have passed, difference practices have also
emerged as to the length and termination of municipal states of
emergency. In late September 2020 (6 months into the pandemic
response in Canada), most provinces remain under a state of
emergency or public health emergency, and more than a third

of the 65 cities being tracked by CUI's City Watch project

remain under a municpal state of emergency. How and when a
municipal state of emergency can be extended or comes to an
end presents one more area where COVID-19 has highlighted a
need for both greater legislative clarity and more accountable
municipal practice.

STATES

CoVID-19
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Length and extensions of state of emergency

Municipalities or a designated minister under provincial/territorial
emergency legislation have the power to end or “terminate” a local
state of emergency. Much of the provincial/territorial emergency
legislation contains an automatic termination provision that will
operate unless the state of emergency is officially extended.

At 48 hours, Yukon has the shortest automatic termination
period (when declared by a mayor and not extended by a
commissioner).'” Québec’s emergency legislation has an
automatic termination period of five days.'® Importantly,
Québec’s legislation specifies that when council cannot meet,

a mayor may only make an emergency declaration for a period
of 48 hours.'” Seven days is the most common automatic
(extendable] termination period — this is the time period

for BC,™® New Brunswick,™" Nova Scotia,'® PEI,'3® NWT, 3
and Nunavut.” Manitoba has a period of 30 days."™ Alberta
recently altered its legislation so that in cases of pandemic,
the termination period extends beyond the typical seven days
to 90 days.”™” Newfoundland has no automatic termination:
“laln emergency which has been declared by a municipality
shall remain in force until it is rescinded by the municipality”;'*®
Ontario’s legislation likewise does not automatically terminate,
simply stating that the Solicitor General must be notified
“forthwith” of municipal termination of a state of emergency.’

Notice of termination

Most of the provincial legislation does not require a specific form
of notice to the public upon termination of a municipal state of
emergency. Therefore, residents of a given municipality may not
be aware that a state of emergency has ended. In many cases
there is no clear statement on the city’s website of whether a state
of emergency continues to be in effect. This is a lost opportunity
for the municipality to signal publicly a return to “normal”
governance.

Even if unilateral decision-making
is required early in an emergency,
communities may not be best
served by continuing crisis-style
governance.

Grounds for extending or terminating states of emergency
Lastly, there is limited language in provincial legislation regarding
the bases on which an ongoing state of emergency should be
terminated or extended. As noted above, even if unilateral decision-
making is required early in an emergency, in a crisis such as a
pandemic which can last for weeks or even months, communities
may not be best served by continuing crisis-style decision-making.
As the city-level advocacy organization Progress Toronto wrote in a
communication to Toronto City Council on 29 April 2020':

“While we recognize that the City is operating in emergency
mode, which has temporarily altered decision-making
procedures, it's important to start meaningful public discourse
on future decision-making. Residents of Toronto have stepped
up as community members, workers and business owners

to support their neighbours and communities during the
COVID-19 crisis and they have a strong interest in participating
in the City’s response to and recovery from COVID-19. Our city's
successful recovery will depend on broad and deep participation
that is community-led.”

Similar sentiments have been expressed across the country. As
of late-September 2020, few cities had made public statements
when ending their states of emergency (those that had include
Edmonton and Calgary).™

Greater clarity is therefore needed on how and when municipal
states of emergency should end.
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Case Study

Regulating Physical Distancing

Researchers warned early in the pandemic that the combination
of over-policing and surveillance during COVID-19, coupled with
too-limited race-related health data, discriminated against Black
lives."? Early efforts to ensure social distancing were enforced
with fines. Many physical distancing provisions were enacted at the
provincial level ($880 fine in Ontario, $1,500 in Quebec, and $2,000
in Saskatchewan).'® However — in particular in the early weeks
before provincial distancing measures were passed — several
cities, including Vancouver, Hamilton, and Toronto, passed their
own physical distancing by-laws with fines ranging from $500 to
$50,000 if convicted.'* The Canadian Civil Liberties Association
(CCLA) has argued that many of these provisions were “overly
broad, vague, and confusing.” It has been reported that between
1 April and 15 June 2020 approximately 10,000 tickets were issued
across the country, totaling roughly $13 million in fines.™

In Ontario municipalities including Toronto, people being
charged with failing to physically distance are also required to
identify themselves. Failure to comply with self-identification
requirements carries a fine of $750 and results in a punishment
of up to one year in prison."’ Forced compliance with self-
identification has renonance with “carding” — also known as
street checks, a “practice [that] has been widely condemned for
years as unjustly targeting Black, Indigenous, and other people of
colour, people with mental health [disabilities], and people living
in homelessness." "%

Police interactions with Black and Indigenous people are too
often problematic and traumatizing. Longstanding racial prejudice
reinforces systematic abuse. An independent investigation by
Ontario’s Special Investigations Unit (SIU) found that although

Blacks make up only 3.6 percent of the population, they account for
16 percent of cases involving the use of physical force." The SIU
also found that “Blacks represent 27 percent of all deaths caused
by police use of force and 34.5 percent of all deaths caused by
police shootings.”™ The hardships faced by Black and Indigenous
communities are further aggravated through criminalization at
disproportionate rates as these communities are over represented
in the criminal justice system, face harsher and increased
sentencing, and are over represented in the prison system.™'
Against this backdrop, under COVID-19, physical distancing
by-laws and provincial regulations handed more power to police
and by-law officers, often with little clarity about the measures
being policed. Yet rather than being debated in a process in which
those likely to be most affected could have their say, at least some
municipal distancing by-laws were enacted by mayors acting under
their emergency powers. For example, Toronto’s mayor unilaterally
enacted the Toronto physical distancing by-law on 3 April 2020,
almost four weeks before city council meetings resumed. The
mayor of Oakville, Ontario implemented a physical distancing by-
law on the same day, two weeks after cancelling all council and
committee meetings. A council debate, and/or brief consultation
process with residents or at least community leaders, focused
on eliciting input from BIPOC and other communities likely to be
affected by the by-laws, would have allowed for a more robust
consideration of these specific concerns before municipalities
enacted physical distancing and sanctions.
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Case Study

Governing Public Transit

Public transit services are essential for many living in Canada’s
cities. On a daily basis, hundreds of thousands of Canadians use
public transit to get to work, school, health care facilities, and
access government services. Demographic trends show that
ridership is influenced by a number of characteristics including
ethnicity, recent immigration, household composition, disposable
and average income, and employment.’™ For many users,

public transit is their only means of travel between their place
of residence and their intended destination. Without reliable
public transportation, many residents — including essential
workers during the pandemic — find their lives, livelihoods, and
relationships moved out of reach.™ Public transit is also a

key element of many municipalities’ climate action plans, as a
necessary part of reducing vehicle emissions.

During COVID-19, municipalities have struggled with how to
manage public transit. There were a number of factors to consider,
including public safety and the reduction of COVID-19 transmission
amongst the general public, the safety of staff who operate public
transit, the financial hardships associated with operating public
transit with significantly reduced ridership, the alternatives
available to riders in the event of service reduction, and implications
for the ongoing viability and improvement of transit systems.

Ridership for GO Transit and the Toronto Transit Commission
(TTC) declined 90 and 80 percent respectively during the early
months of the pandemic,’™ resulting in a drop of 8 million daily
riders.”™ Transit system revenue across the country has seen a
steep decline.”™ Yet many riders do not have alternatives should
transit cease to operate during a pandemic: the majority of the
riders of Toronto’s public transit system polled in mid-May 2020
stated that they did not have alternates to transit to reach their
destinations.’™ A recent survey found that young BIPOC Canadians
are likely to have been the hardest hit financially as a result
of COVID-19."%8 Reductions in transit service can therefore be
expected to affect this group disproportionately.

The transit decisions facing municipalities during COVID-19 are
therefore complex. Good decision-making requires robust debate
and communication with public health officials or other experts,

transportation unions, city administrative staff, and transit users,
among others. Yet there have been numerous examples of transit
service decisions taken by Canadian municipalities during
COVID-19 with little or no discussion or consultation.

Exercising emergency powers, on 29 March 2020 the mayor
of Windsor, Ontario implemented a two-week suspension of
transit service in the City. The decision was made abruptly and
reportedly without consultation with the transit union, City of
Windsor councillors, or members of the public who would be
directly affected by this decision." While the stated justification
for transit suspension was to combat the spread of COVID-19,
no scientific evidence on this point was presented.” The decision
gave transit users 72 hours of notice before the cancellation took
effect, leaving limited time to find alternative transportation. The
initial transit suspension was extended on 9 April 2020, with the
mayor again exercising unilateral emergency powers. Despite the
fact that council meetings had restarted by that point, there was
again no consultation with councillors.™!

In Edmonton, the mayor and city manager announced on 16 March
that transit service would be reduced as part of its COVID-19
response. While this was prior to the city declaring a state of
emergency, it followed Edmonton City Council's decision to cancel
meetings until the end of March 2020 and hand decision-making
power to an emergency task team.’ The cancellations reportedly
led to even more crowded conditions on buses, and the service
reduction was quickly reversed. Calgary likewise announced
reductions to transit service shortly after the declaration of
emergency, with the decision taken by the City Manager on behalf
of the Calgary Emergency Management Agency ([CEMA].1

Some of the most important city-level decisions during
COVID-19 have been made by the fewest people.

38 States of Emergency

Windsor Law Centre for Cities



NN

s




Recommendations

During the very earliest phases of the COVID-19 pandemic,
permitting mayors, heads of council and/or city managers
holding emergency powers to make quick decisions on behalf
of their municipalities was arguably necessary and productive.
However, given the breadth and importance of decisions being
made by municipalities during the pandemic, and their potential
lasting impacts, exercise of this power should be extremely
limited. Retaining — or returning as quickly as possible to —
normal modes of participatory local governance should be
prioritized, and new best practices developed in response to
COVID-19 should be retained. This responsibility lies both with
the provinces to ensure the legislative structure is in place, and
with municipalities themselves. The following are some specific
recommendations for reform.

Provinces and Territories

Most of the provincial and territorial state of emergency and public
health emergency frameworks need further development.

Specific recommendations:
- Conditions under which a state of emergency may be declared

should be clarified in provincial and territorial emergency legislation.

- Legislation should also include more specific guidelines for the
exercise of municipal authority and decision-making under a
municipal state of emergency. At a minimum, mayors should
be required to consult with the other members of council
before making decisions using state of emergency authority. A
presumption of council vote on matters which would normally
come before it should be included in the legislation, to be
bypassed only in the most pressing of circumstances.

- Legislation should require municipalities to facilitate resident
participation in council, committee, and commission meetings
whenever possible, during a state of emergency. Likewise, it is
critical for provinces and territories to add provisions to their
emergency legislation that ensure municipal councils prioritize
public consultation in municipal decision-making whenever
possible, using alternative methods as necessary.

Lastly, provincial legislation must provide more clarity on when
a municipal state of emergency can be extended, when it should
come to an end, and how this should be signalled to residents.

Municipalities

Even under amended forms of governance during states of
emergency, it is imperative that municipalities maintain the
fundamental principles of good governance that have strengthened
municipal governments for more than a century. These principles
include accountability, transparency, and integrity in local decision-
making.'® Future states of emergency, including new waves of
COVID-19, should not provide a renewed excuse for unilateral
decision-making and limited public participation.

Specific recommendations:

- Municipalities should continue to hold regular council meetings
(in person or online as appropriate) whenever possible during
emergencies, with a presumption of full agendas containing both
“regular business” and emergency-related items.

- Municipalities should ensure that decision-making by council
vote is the default, and limit unilateral decision-making or
decision-making by management committee (excluding elected
councillors) to the most extreme and pressing of circumstances.

- If a full council vote is not possible during a state of emergency,
mayors should at a minimum consult with members of council
whenever possible before taking emergency decisions.

- Municipalities should avoid cancelling committees and
commissions whenever possible during states of emergency, and
should reinstate any cancelled meetings as soon as possible.
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- Municipalities should prioritize public participation in meetings.
If in-person deputations/delegations are impossible during a
municipal state of emergency (and perhaps even when they
do resume), a mechanism for hearing online or telephone
deputations should be put in place. Maximum flexibility for
resident participation should be afforded during states of
emergency even if procedural requirements, such as registering
by a particular time and date, are not met.

Where impossible to hold/reinstate meetings or public
participation, municipalities should solicit questions and
feedback from residents and other interested entities through
other, including online, means.

- All previously planned municipal public consultations should be
reinstated as quickly as possible during the state of emergency,
online as necessary and in person when it is safe to do so.

- Municipalities should ensure that all ongoing and new major
projects that would normally include public consultation continue
to do so during a state of emergency.

Municipal decision makers must continually rethink best
practices on public consultation to ensure that consultations
are truly participatory.

Online consultations should remain part of the consultation tool
box moving forward. This tool box should also include accessibility
accommodations, and special consideration for the time of day and
location of meetings, to ensure more people — especially members
of vulnerable, and historically under-represented, communities —
can participate.

- Within the municipal framework there is space to be creative.
There is room for creating new ways to engage with the public,
while continuing to uphold health and safety measures. Aside
from online tools, during COVID-19 this could include pop-up
public consultations or meetings with municipal leaders, as
physical distancing requirements allow.

Municipalities should develop new methods of consultation

with members of vulnerable communities. This could include
holding consultations focussed specifically on the needs of such
communities. This should include establishing and strengthening
dialogues with organizations providing aid to and representing the
interests of vulnerable and marginalized groups. Municipalities
may consider compensating members of vulnerable communities
for their time to encourage participation.

- Municipalities should create — or where they exist, strengthen —
advisory committees with representation from vulnerable
communities, ensuring that participation in, and the reporting
structure of, these committees allows for meaningful outcomes.

- Municipalities should work with organizations focussed on
collaborative and innovative local government practice to
share their successes and learn from others. These include
provincial associations of municipalities and the Federation of
Canadian Municipalities (FCM);'® the Canadian Urban Institute;®
Municipal World;'*” non-governmental organizations such
C-40 Cities, 8 80 Cities, Maximum City, and Park People;'® and
a growing number of university-affiliated urban policy centres.'®
Such organizations have provided important leadership to
municipalities during COVID-19 by supporting municipal
responses, minimizing competition for resources, and providing
a platform for sharing creative and collaborative municipal
responses.'”® Many have also conducted public surveys during
COVID-19, meaning they are an important source of data on what
residents want.'”

Lastly, when COVID-19 has passed and the current states of
emergency have ended, municipalities may consider passing
their own emergency by-laws outlining both the criteria for
declaring a local state of emergency and the governance
framework which is to operate in such a circumstance.

“While the City’s response and
recovery should be done fast,
it should also be done right.”

— Progress Toronto, Letter to Mayor John Tory
and City Council for a bold, green, and just
recovery” (29 April 2020)
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Conclusion

The COVID-19 pandemic of 2020 has presented unprecedented
challenges for all levels of government. With decision-making so
deeply affecting the daily lives of residents, municipal governments
have in many ways been the most affected by limitations on day-to-
day functioning and governance practices. The gaping holes in many
provincial legislative structures governing municipalities during
states of emergency have been exposed, as has the wide disparity in
municipal governance cultures across the country. The inequities
which have been highlighted and deepened by the pandemic have
been exacerbated by a municipal emergency governance framework
which has allowed the interests of many to be overlooked.

Although for many municipalities this was the first time a state
of emergency has been declared, it is unlikely to be the last, and
states of emergency have dragged on for months in many
municipalities across Canada. COVID-19 has also highlighted that

not all emergencies are equal and may require differing types and
levels of emergency measures. Reform is needed at both provincial
and municipal levels, to ensure that cities emergency powers are
limited in scope and time to what is truly necessary in a particular
emergency. Participatory governance must continue to be the norm.

At the same time, the pandemic — coming at a time when
municipalities face so many other challenges — has pushed
municipal governments to innovate in both substance and process.
Many practices begun during COVID-19 will improve municipal
governance even once the pandemic has receded. Encouraging
creativity and responsiveness in city initiatives and planning for
future crises should continue even after COVID-19. This will ensure
that municipalities fulfill their potential to be the level of government
most able to respond quickly and meaningfully to local needs, while
leaving no-one behind.
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