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Key Items 

• The fate of the Affordable Care Act 

• DOL Fiduciary Rule 

• FLSA – Overtime 
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PPACA vs. AHCA 

•The American Health Care Act – aka the 
“Repeal and Replace” 

•There is really a 3 Pronged Approach to 
Address PPACA 

 1. AHCA 

 2. Administrative Action 

 3. Regular Order “Replace” Health Bills 
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AHCA – Key Components 

• Eliminate the Employer and Individual 
Mandate Penalties 

̶ Retro? 

̶ Actually set to zero 

̶ 1094/1095 Reporting? 
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AHCA – Key Components 

• Consumer Drive Design Expansion 

̶ Increase on HSA limits 

̶ Increase FSA limits 

̶ OTC Reimbursements 
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AHCA – Key Components 

•TAXES??? 

̶ Initial discussions to tax employee and/or 
reduce/eliminate employer deduction for 
medical benefits 

̶ The Cadillac Tax LIVES 

• Delay until 2025 

̶ Tax credit system 
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AHCA – Key Components 

•Retains a fair amount of PPACA patient 
protections 

•Republicans limited in how far it can do due to 
political process 

•Wellness Expansion 
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DOL Final Fiduciary Rules 

• Needed to replace out dated rules given the shift 
from defined benefit pension plans to 401(k) plans 
and IRAs 

• 2010 Proposed Rule (withdrawn the following year) 

• 2015 Proposed Rule  

• Final Rule published April 8, 2016 – Officially effective 
June 7, 2016 

• Applicability Date is April 10, 2017 
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The New Rule 

The new rule provides that a person will be considered to 
be rendering fiduciary investment advice with respect to 
a plan (described below) or IRA if:  

1. such person provides to a plan, plan fiduciary, plan 
participant or beneficiary, IRA or IRA owner the 
following types of advice for a fee or other 
compensation, direct or indirect:  

a) a recommendation as to the advisability of acquiring , 
holding, disposing of, or exchanging, securities or other 
investment property should be invested after the securities 
or other investment property are rolled over, transferred, or 
distributed from the plan or IRA; or 
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The New Rule 

b) a recommendation as to the management of 
securities or other investment property, including , 
among other things, recommendations on 
investment policies or strategies, portfolio 
composition, selection of other persons to provide 
investment advice or investment management 
services, selection of investment account 
arrangements (e.g.,  brokerage versus advisory); or 
recommendations with respect to rollovers, 
transfers, or distributions from a plan or IRA, 
including whether, in what amount, in what form, 
and to what destination such a rollover, transfer, 
or distribution should be made. 
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The New Rule 

2. the investment advice recommendation is made either 
directly or indirectly (e.g., through or together with any 
affiliate) by a person who: 

a) represents or acknowledges that it is acting as a fiduciary 
within the meaning of ERISA or the Internal Revenue Code, 

b) renders the advice pursuant to a written or verbal 
agreement, arrangement, or understanding that the advice 
is based on the particular  investment needs of the advice 
recipient, or 

c) directs the advice to a specific advice recipient or recipients 
regarding the advisability of a particular investment or 
management decision with respect to securities or other 
investment property of the plan or IRA. 
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DOL Final Fiduciary Rules 

• …BUT WAIT 

• EBSA Proposed Rule – 60 Day Delay 
(6/9/2017) 

• EBSA Temporary Enforcement Policy 
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New Overtime Regulations 

• Scheduled Effective date – December 1, 2016 

• Preliminary Injunction per Texas District Court 

• Appeals Court Process 
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Email – jrothman@findleydavies.com 

Phone – 216.875.1907 

mailto:jrothman@findleydavies.com


Benefit Communications:   
Not Enough, Too Much and Just Right 
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What You Can Expect to Learn Today 

17 
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Purchasing Engagement 

Source: Aflac 

73% of employees 

report their company 
communicates about 
benefit options fewer 
than 3 times a year 
 

13% of employers 

believe they are effective 
at communicating about 
the benefits offered 
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Key Drivers of Employee Benefits Confidence 

Confidence In Benefit Choices 

Communications 
helped explain 
the costs 15% 

Information was 
easy to 

understand 21% 

Reviewing 
elections several 

times 31% 

Source: MetLife 14th Annual Employee Benefit Trends Study 
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The Basics 

• Identify the needs and objectives 

• Develop a communication strategy 

• Incorporate a variety of channels 

• Eliminate the noise through effective messaging 

• Empower leaders  

• Engage your employees to action 
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Identify The Objectives 

• Employer View 

̶ Utilization trends 

̶ Cost analytics 

̶ Benefit trends 

• Employee View 

̶ Focus groups 

̶ Surveys 

̶ Feedback mechanisms 

Do you know the needs of your organization and workforce? 
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Develop a Communication Strategy 

• Create a strategy to articulate: 

̶ Objectives: What you want your communications to accomplish 

̶ Key Messages: What to say and have people do 

̶ Audiences: To whom 

̶ Channels: How 

̶ Timeline & Deliverables: When 
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Communication Channels 

Leader talking 
points and 

FAQs 

Newsletter 
series 

Supervisor 
webinars 

Email 
campaign 

Benefits  
Portal  

Open 
enrollment 

packets 

Employee 
meeting road 

shows 

Intranet 
postings 

HR Connect 
Line 

Postcard 
reminders 

Social Media 
Posts 

Individual 
Meetings 

Posters 
Or TV Screens 

Video Clip 
Series 

Mobile 
Technology  
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Key Messages 

• Your value proposition: emphasize the value of 
your organization’s benefits 

• Say very clearly what employees need to do, and 
when 

• Explain how to learn more when information 
becomes available 

• Direct employee questions 
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Create a Brand 

• Develop a consistent 
look and feel 

• Help identify that 
messages are coming 
from employer 

• Take credit for 
providing 
benefits 
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Make it easy 

• Simple language 

• Headlines, bullets for readers who 
scan 

• FAQs so employees can find the 
information they need quickly and 
reduce message clutter 

• Checklist/timeline so people know 
what they need to do, when 

• Central location (HR office, 
intranet, microsite) to post 
updated info 

• Provide a mechanism for feedback 

• Show managers, supervisors, and 
employees where to find answers 
to questions 

Make it easy to read Make it easy to find 
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Be Creative 

• Find fun ways to educate employees about their 
benefits 

• Make communications interactive 

̶ Challenges 

̶ Share stories 

̶ Post questions 

• Appeal to all the ways that engage people 

̶ Emotionally (“make sure you have access to the care you and your 
family need at prices you can afford”) 

̶ Logically (“here’s how to choose the plan that works best based 
on your individual needs”) 

̶ Rationally (“you’ll feel better and have an improved quality of life 
if you take care of yourself”) 
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Leverage Your Leaders 

• Don’t underestimate the power of 
relationships 

̶ The leading indicator of employee engagement is 
based on the quality of the relationship between 
employee and supervisor 

• Empower your managers! 

̶ Help them understand the impact on the 
organization 

̶ Share important changes, plan options, tasks, 
and deadlines 

̶ Provide key messages and talking points 

̶ Prepare them to answer employee questions 

̶ Provide advance info 

• Leaders should be a key audience in your 
communication plans 
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Call Employees to Action 

• Be clear about actions and deadlines 

• Create easy-to-read instructions if employees 
need to enroll online 

• Provide checklists 

• Include a challenge 



34 

Personalize It 

• Connect with employees  

• Provide examples 

• Leverage testimonials 

34 
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Your Call To Action 

Inventory you current communications 

Know the needs of your organization 

Develop a plan 

Include a mix of communication channels 

Develop targeted messaging to engage your employees 
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Courtney Tolson-Gerweck 
CGerweck@findleydavies.com 
419.327.4126  
 



IRS Examinations of Qualified 
Retirement Plans 

Presented by:  

Jason M. Lumpkin 



Strictly Private and Confidential 

Internal Revenue Service Audit Triggers 

• Random selection 

 

• Participant complaints 

 

• Form 5500 reporting 
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Strictly Private and Confidential 

What Can Plan Sponsors do to Avoid an IRS 

Examination? 

• Utilize available correction programs when errors 

are identified 

– Self-Correction Program (SCP) 

– Voluntary Correction Program 

 

• Maintain a regular, effective communication 

strategy with participants 

 

• Develop internal controls to maintain the plan 

 

39 



Strictly Private and Confidential 

Examples of Effective Internal Controls 

• Annual review of plan document to ensure it is up 

to date with law changes and/or discretionary 

changes made during the year 

 

• Annual review of plan operations- Does practice 

match documentation? 
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Strictly Private and Confidential 

Operational Review- Areas of Focus 

• Employee contribution elections 

• Definition of compensation 

• Contribution limits 

• Eligibility and enrollment process 

• Vesting calculation 

• Marital status and spousal consent requirements 
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Strictly Private and Confidential 

Operational Review- Areas of Focus 
(continued) 

• Required minimum distributions 

• Monitor ownership changes for coverage 

purposes 

• Rollover process 

• Ensure delivery of required notifications 

• Participant loans 
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Strictly Private and Confidential 

What to Expect if your Plan is Selected for 

Examination 
 

• Initial data request: plan document, Form 5500, 
compliance testing reports, census data, organization’s 
tax return; Forms w-2 
– Typically includes examination year and 2 preceding years 

 

• Interview with auditor 
– Organization’s business 

– Identify internal personnel tasked with plan administration 

– History of Plan 

– Related entities 

– Administrative process for enrollments, distributions, loans, 
payroll processing 
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Strictly Private and Confidential 

What to Expect if your Plan is Selected for 

Examination (continued) 

• On-site review- 2-4 days 

– Additional data requests 

– Possible expansion of examination years if issues are 
identified 

 

• Process  can take anywhere from a few months to 
multiple years! 

 

• Resolution in the form of no action or identification 
of necessary corrections 
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Strictly Private and Confidential 

What Should You Do if an Examination Notice 

is Received? 

• Notify all service providers and legal counsel 

• Communicate with the agent to understand what 

is being requested 

• Provide full and complete information (take 

advantage of extension if necessary) 

• Designate a point person 

• Prepare for a lengthy, thorough process 
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Strictly Private and Confidential 

Case Study: Compensation 

• Plan sponsor erroneously excluded bonus 

payments from compensation when processing 

401(k) contributions. This discrepancy existed for 

the prior 15 plan years 

 

• The IRS agent identified the discrepancy, 

resulting in a corrective contribution to affected 

participants in excess of $500,000, plus 

penalties 
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Strictly Private and Confidential 

Case Study: Plan Document Compliance 

• Plan Document was not timely 

amended/restated in accordance with applicable 

regulations 

 

• Penalty imposed as a result of examination in 

excess of $30,000 
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Strictly Private and Confidential 

 

 

• Jason Lumpkin 

– 412.697.5472 

– jlumpkin@schneiderdowns.com 
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The DOL, Fiduciaries and Audits 
 

Presented by Jason Rothman, J.D. 
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Today’s Agenda 

• Who is a Fiduciary? 

• Fiduciary Duties 

• Common DOL Audit Areas 
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“Fiduciary” Defined 

• ERISA Section 3(21) 

–Management of plan or plan assets 

– Investment Advice for compensation 

•Heightened per Final Regs 

–Discretionary authority/responsibilities in plan 
administration 
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Who is a Fiduciary? 

• Functional definition 

• Key “players” 

– Employer 

– Plan Sponsor 

– Plan Trustee 

– Committee (and members) 

• Consider issues regarding delegation of fiduciary 
duties 

– Plan Language 

– Documentation of Delegation 



53 

Ministerial vs. Fiduciary 

• Certain administrative activities are NOT 
fiduciary functions 

– Applying plan rules regarding eligibility 

– Calculation of service/benefits per plan terms 

– Processing claims 
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The Dual Role Issue 

• Settlor vs. Fiduciary Functions 

– Plan design decisions by employer 

– Administrative decisions by plan administrator 

• Payment of plan related costs 

• Delegation 

• Privilege 
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Fundamental Fiduciary Duties 

• Exclusive Benefit 

• Prudent Person  

• Diversification 

• Follow Plan Documents 

• Avoid Prohibited Transaction 
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Exclusive Benefit 

• Fiduciaries must act… 

–For the exclusive purpose of providing benefits 
to participants and their beneficiaries; and 

–To defray the reasonable expenses of 
administering the plan 
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Prudent Person  

• Fiduciaries must act with… 

– Care 

– Skill 

– Prudence 

– Diligence 

• KEY – The Decision Making Process 
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Diversification 

• Must diversify plan investments so as to 
minimize the risk of large losses UNLESS under 
the circumstances it is not prudent to do so. 

• 401(k) Plan issues 

– Investment line-up 

– Employer stock 
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Follow Plan Documents 

• Must follow the terms of the governing plan 
documents SO LONG AS they are consistent with 
ERISA 

• Plan Document Considerations 

– Firestone language 

– Claims procedure 
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Prohibited Transactions 

• ERISA prohibits fiduciaries from… 

– Self-dealing with plan assets; and 

– Acting in any capacity on either side of a transaction if 
the fiduciary’s interests conflict with plan/participant 
interests 

• Prohibition of transactions between plan and party 
in interest 

• Exemptions 
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Fiduciary Liability 

• Personal Liability – YES! 

• Co-Fiduciary Liability – YES! 

• Restore Plan – Profits/Losses 

• Plan Assets may NOT be used to pay liability 

• Civil Penalties – YES! 

• Prison – YES! 
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Plan Investments 

• ERISA 404(c) 

• Investment Policy Statements 

• Fee Disclosures  

• Employer Stock and Stock Drop Litigation 
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Welcome to the DOL Audit 

• So you got the letter…What do you do now? 

– Pull documents requested in document request  

– Reach out to vendors and advisors 

– Have professionals on standby during site visit 

– Timely respond to questions/requests 

– Consider corrective action in response to DOL/IRS  
findings letter 
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YOUR FIDUCIARY TEST ON DOL AUDIT HOT ITEMS 
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Question 1 – Am I a Fiduciary?  

• Bernie, HR manager of Browns Co. has pension 
plan responsibilities… 

– Calculates benefits per plan terms 

– Prepares governmental reports 

– Conducts plan orientation/enrollment 

• Fiduciary? 



66 

Answer 1 – Am I a Fiduciary?  

• Probably no 

– Ministerial functions 

– Operates within the framework of the plan 

– No discretion or authority 

• DOL will critically analyze duties of plan “service 
providers” on audit 
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Question 2 – Is this a Fiduciary Act?  

• Urban gets a call from plan participant Archie 

• Archie is confused and asks for an interpretation 
of plan terms 

• Urban review the plan, agrees SPD is confusing 
and interprets the plan in Archie’s favor 
providing for the benefits he asked for 

• Fiduciary Act? 
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Answer 2 – Is this a Fiduciary Act?  

• YES!!! 

• Exercise of discretionary authority 

• Interpreted plan terms 

• DOL will analyze fiduciary activities to make sure 
properly performed 
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Question 3 –Fiduciaries and Plan Investments  

• Monsters 401(k) Plan offers a number of investment 
options 

• The majority of the investment funds are retail share 
class 

• Fiduciary breach? 
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Question 3 –Fiduciaries and Plan Investments  

• Likely Yes! 

• Failure to investigate availability of institutional 
fund 

• See Tibble v Edison 

• HOT ITEM FOR DOL AUDITORS AND PLAINTIFF 
FIRMS 
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Question 4 – Delinquent Employee 
Deferrals 

• LeBron, returned to Cavs Co. as benefits 
manager and discovered that employee deferrals 
were being transferred to the 401(k) plan trust 
on a quarterly basis. 

• Problem? 

• Correction Program? 
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Answer 4 – Delinquent Employee Deferrals 

• Breach of Fiduciary Duties and Prohibited 
Transaction! 

• Candidate for VFCP 

• Reimburse for lost earnings -- employer must 
deposit to the trust the lost earnings resulting 
from the delinquent contribution 

– Online Calculator 

• Excise taxes 

• FIRST THING DOL AUDITOR WILL ANALYZE! 
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Question 5 – Liable for a Past Fiduciary Breach?  

• Upon taking a fiduciary role for the Buckeye 
Pension Plan, Zeke realizes that his predecessor 
Eddie breached fiduciary duties relating to 
investments 

• Can Zeke be held personally liable for Eddie’s 
breach? 
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Answer 5 – Liable for a Past Fiduciary Breach?  

• NO – No liability for predecessor breach 

• BUT Zeke has an obligation to remedy the outstanding 
breach AND the failure to do would be a separate breach 

• ERISA Opinion Letter 76-95 
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Question 6 – Paying Expenses from Plan Assets 

• Urban, benefits manager at Buckeyes, Inc., takes care of 
paying outside vendors for their services on the OSU 
401(k) Plan. 

• Urban uses plan assets to pay ALL expenses associated 
with the Plan. 

• Issue? 
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Answer 6 – Paying Expenses from Plan Assets 

• Prohibited Transaction Issue 

• DOL Advisory Opinions 97-03A and 2001-01A 

• Settlor vs. Administrative 

• Big ticket item in DOL audits. 
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• Jason Rothman, J.D. 

–216.875.1907  

– jrothman@findleydavies.com 



10 Steps for Data Loss 

Prevention 

March 22, 2017 

Chris Debo, Technology Advisors 

cdebo@schneiderdowns.com 



Agenda 

• Recent history 

• Risks facing your organization 

• 10 questions you should be asking 

• What can you do 

• Questions 
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Cyber Crime Proliferation 

80 

• Cyber crime now costs the global economy $445 billion a year 

– Source: Center for Strategic and International Studies 

• The cyber crime black market is now more profitable than the 

global drug trade 

– Source: RAND Institute 

• Cyber crime costs are now drastically eclipsing cybersecurity 

costs 

– Source: OECD 
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Cyber Crime is Global 



82 

Data Records Stolen/Lost by Industry 



The Black Market Value of Data We Process 

• Health Care Record - $50 

• Credit Card - $2 - $15 

• Social Security No. - $5 when packaged with a 

name 

• Name and password to Bank Account - $1,000 

• Verified Email Accounts -  $.50 
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Risks that Companies Face 

• Financial  

– Forensics 

– Public Relations 

– Credit Monitoring 

– Penalties and Fines 

– Loss of Customers/Revenue 

– Lawsuits and Legal Cost 

– Drop in Stock Price 

• Reputational 

• Operational 
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Verizon Data Breach Report 

85 

• Published Every Year Since 2008 

• 50 Global Organizations 

• 82 Countries Represented 

• Over 100,000 Security Incidents 

• 3,141 Confirmed Breaches (up 130% since 2014) 

 



Cyber Crime Statistics 
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• Employee negligence at core of most 

attacks 

– Stolen credentials primary cause 80% 

of time 

• 89% of breaches driven by financial  or 

espionage motive 

• 65% discovered by external parties 

• Once compromised, 98% of breaches took 

less than a week to exfiltrate data 

 



Percent of Breaches by Motive 
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Breach Discovery Method 
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Time to Compromise vs. Exfiltration 
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Anatomy of an Attack 
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1. Recon 

2. Weaponize 
& Deliver 

3. Exploit 

4. Install 

5. Command & Control 

6. Action 



Phishing: What to Look For 
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TO:  
 Don’t recognize 

others on list 

FROM: 
 Don’t recognize 

sender 
 Suspicious 

domain 

Date: 
 Sent at unusual 

or unexpected 
time 

Subject: 
 Vague, unusual 

or not in reply 

Content: 
 Irrelevant or 

unexpected 
 In reply to 

something never 
sent 

Hyperlinks 
 Long, 

unrecognizable 
or misspelled 

 URL does not 
match when 
hovering 

Attachments: 
 Unexpected or 

possibly 
dangerous file 
type 



3 Ways that Phishing Succeeds 

92 

1. Download of malicious software via an attachment 

– Allows the attacker to install malware that tracks 

keystrokes and obtains screenshots 

– Malicious software can also “sniff” the network and 

provide additional information that the attacker can 

use to attack beyond the infected workstation 

2. Following a link to a “spoofed” site and entering 

credentials 

– Online banking credentials 

– Webmail (typically the same as network) credentials 

3. Following a link to a malicious web site that exploits 

browser vulnerabilities 

 



Ten Questions to ask to assess your 

organization’s data loss prevention 

strategies… 



DoL ERISA Advisory Council 

• The DOL's ERISA Advisory Council recently issued a 
report, Cybersecurity Considerations for Benefit Plans, 
which summarizes its examination of and 
recommendations regarding cybersecurity 
considerations as they relate to employee benefit 
plans. NIST Cyber Security Framework 

• The Council identified four major areas for effective 
practices and policies:  
– Data Management 

– Technology Management 

– People Issues/Training 

– Service Provider Management 
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Question 1 (Data/People/Technology) 

• Have we assessed the maturity of our cyber 

security profile? 

95 



So, How do I start? 

• There are a number of frameworks that have been 
developed to assist organizations through this 
effort 

– NIST Cyber Security Framework 

– FFIEC Cyber Security Maturity Model 

– C2M2 

– InfoSec 

– GCSCC 

• Review the frameworks and determine which one 
fits your organization best 
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Question 2 (Data) 

• Do we have a current inventory of our sensitive 

data and who has access to it? 

97 



Where is our data 

• Which Servers and workstations 

• Which Databases 

• Which Applications 

• Other Electronic Media 

• How do we transmit our data 
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Question 3 (Data/Technology) 

• Have we built a layered defense to protect our 

customers’ sensitive information? 
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Build a Layered Approach to Defense 

100 



Question 4 (People/Technology) 

• When was the last time we had an independent 

party try to hack into our systems? 
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Annual Security Reviews 

• External Vulnerability Scans 

• External Penetration Testing 

• Firewall Configuration File Review 

• Internal Vulnerability Scans 

• Are you using analytics to monitor 

user behavior? 

• Are you investing in new 

technologies 
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Question 5 (People/Technology) 

• What procedures have we implemented to protect 

our sensitive information that is stored and 

accessed using mobile devices? 
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Question 6 (People) 

• How often do we provide security awareness 

training to our personnel? 
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Question 7 (People) 

• Do we have the appropriate insurance coverage to 

address our cyber security concerns? 
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Cyber Insurance - Do I Need a Policy? 

• Need to evaluate the information that you collect, 

process and store to determine the marketability of 

this data, if it was to fall into the hands of thieves. 

• Need to evaluate your social profile.  Are you a 

target of social activist? 

• Need to understand the breach activities that have 

transpired in your industry. 

106 



What is Not Covered by Cyber Insurance? 

• Reputational harm 

• Loss of future revenue 

• Cost to improve internal technology safe guards 

• Lost value of intellectual property 

• The policy will typically have sublimit related to 

fines and penalties 
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Question 8 (People) 

• Do we have a formal incident response plan that 

has been tested in the event our systems are 

breached? 
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Question 9 (People) 

• How Is Our Executive Leadership Kept Informed 

About the Current Level and Business Impact of 

Cyber Risks to Our Company?  
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Question 10 (Provider) 

• Have we inventoried all of the third party vendors 

that have access to our data and have we 

evaluated their controls? 
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What Actions Should I be Taking?  

• Accept that security is an enterprise-wide risk, not 

just an IT issue.  Create an awareness from the 

mailroom to the boardroom. 

– Stakeholders include, but are not limited to, the 

Boardroom, HR, Audit, IT and Legal  
 

• Establish awareness that controls and processes 

have been specifically designed to prevent attacks. 

– New hire orientation 

– Ongoing awareness and communication 

– Visible to the organization 
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What Actions Should I be Taking? 

• Integrate cyber risk strategy into the organization’s 
strategic plan 

• Have a team dedicated to managing cyber threats 
and your incident response plan 

• Identify your organization’s most critical data 
assets 

– Where do these assets reside? 

– Who has access to these assets?  

• Educate employees about the risks of phishing 
attacks and assess their diligence 
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What Actions Should I be Taking?   

• Implement a layered defense 

• Assess your cyber security maturity 

• Identify vendors used for business functions 

involving critical data assets 

– Make sure you understand their security policies and 

procedures 

• Decide whether cyber insurance should be a part 

of your risk mitigation strategy 

• Identify and remediation network vulnerabilities 
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Chris Debo 

Senior Manager 

Technology Advisory Services 

cdebo@scheiderdowns.com 

614-586-7108 
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Strategic Employer Well-Being 

Developing Strategic Incentives to be Compliant and Engaging 

March 22, 2017 
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Stand up if your organization… 

• Offers a wellness program 

• Provides incentives for participating 

• For example, completing an online health assessment 
questionnaire or physical health screening – or participating in 
events throughout the year like a steps challenge 

• Provides incentives for achieving health outcomes 

• For example, meeting certain criteria for blood pressure, 
cholesterol, glucose, or BMI level – or achieving an overall health 
score 

• Stay standing if these incentives motivate you to 

• Participate 

• Make healthier choices in your day-to-day life 

 
How are you motivated to make better choices for your 

personal well-being? 
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Learning Objectives 

• Discuss best practices for designing incentives that drive 
and sustain desired behaviors 

• Share benchmarks on the type and amount of incentives 
provided by employers 

• Cover the legal requirements for compliant incentives 
under the ACA, GINA, and ADA 

• Share examples of effective incentive designs and 
evolutions to continue to drive better health and outcomes 
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Incentives Design Overview 

Component Considerations Best practices 

Eligibility  
 

• Full-time, part-time 
• Benefits enrolled vs. non-

enrolled 
• Spouses 

• Allow all employees to participate 
and earn some kind of incentive, 
regardless of benefits eligibility or 
enrollment 

• Extend to spouses as program 
matures 

Incentive 
requirements 

• Participation 
• Program completion (challenges, 

activities, preventive care) 
• Biometric outcomes 

• Over time, participants do and 
achieve more to earn incentives: 
participate, improve outcomes, 
achieve low-risk outcomes 

Budget • Value 
• Estimated participation 
• Tax implications 

• Estimate incentive cost and 
compare to presumed impact – 
but don’t limit to ROI 

Payment 
method 
 

• Premium discount (% or cash), 
plan design modification, cash, 
gift card, sweepstakes 

• Lump sum or throughout year 

• Manage administrative complexity 
• Blend of extrinsic and intrinsic 

motivators 

 



INCENTIVES RESEARCH 
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Best Practices for Incentives 
Type Examples Behavior impact Best for 

Financial • Reduced premiums 
• HSA contribution 
• Cash reward 
• Gift card 

• Creates attention 
• Encourages initial 

participation 
• Extrinsic motivation 

(do it for the 
dollars) 

• Driving 
participation in 
health evaluations 
(screenings, HRA’s) 

Non-
financial 

• Competitions 
• Recognition (formal 

or informal) 
• Personal satisfaction 

from engaging in or 
completing a program 

• Supportive culture 

• Drives longer-term, 
sustained behavior 
change 

• Impacts results 
(health outcomes) 

• Intrinsic motivation 
(do it for me) 

• Getting participants 
to make lasting 
health changes and 
improvements 

• Improving 
organizational 
culture 

Monetary incentives  alone don’t change behavior. 
Increasing intrinsic motivation is critical to healthy behavior change. 
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Research on Effective Incentives 

• Incentives should provide immediate and 
frequent positive feedback or reward 

• People are more attracted to immediate benefits 
than delayed benefits, and 

• More deterred by immediate than delayed costs 

• Loss aversion 

• Research suggests people react more strongly to the 
possibility of losing a benefit, money, or their 
reputation than to the possibility of gaining 
something 

• Organizations should carefully balance loss aversion 
techniques with keeping wellness positive   

• Mental accounting  

• $100 discount on premiums may go unnoticed, 
whereas a $100 check in the mail may register as an 
unexpected windfall 

 

“The effectiveness of 
incentive programs 
depends critically on 
how the incentives are 
timed, distributed, and 
framed, and several 
factors might make 
insurance-premium 
adjustments (the most 
common 
implementation 
mechanism) less 
effective dollar for 
dollar than other 
approaches.” 

Source: Redesigning Employee Health Incentives — Lessons from Behavioral 
Economics, Kevin G. Volpp, M.D., Ph.D., David A. Asch, M.D., M.B.A., Robert Galvin, 
M.D., M.B.A., and George Loewenstein, Ph.D., N Engl J Med 2011; 365:388-390 
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Fostering Intrinsic Motivation 

“Don't make a big deal of the incentives. Make a big deal out of the 
benefits.” 

• Communicate relentlessly 

• Posters and flyers 

• Emails 

• Text messages 

• Verbal messages 

• Social media 

• Images and testimonials 

• Praise and recognition 

• Make it emotional 
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Engagement Takes More Than Incentives 

Beyond incentives, develop a culture that supports well-being 

• Leadership support  

• Wellness champions 

• Engagement and active wellness steering committee 

• Incentives at a group or leadership level and integration 
into their performance goals 

• Fun ongoing well-being activities, challenges, and 
sweepstakes 

• Support for long-term behavior change (such as coaching) 

 



TRENDS AND BENCHMARKS 
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Benchmarks 
Majority of employers offer wellness incentives (NBGH) 
 
 

 
• 60% pay spouse incentives 
• 56% of large employers offer employees financial incentives – up 4% from 

2013 
Employers spent on average $651/employee on incentives in 2016, up from $260 
in 2009 – but down from $693 in 2015 (NBGH)  
• 81% of employees earned some of the incentive  in 2016, up from 73% in 2015 
• 47% of employees earned their full incentive amount in 2014 
• A quarter earned a partial amount 
Employers are taking another look at incentive design 
• 90% of those offering incentives are reevaluating their incentive strategy over 

next 3 years due to frustration over low engagement (Towers Watson, 2015) 
• Interest in health-contingent (outcomes-based) incentives down from 44% in 

2015 to 24% in 2016 (NBGH) 
• Focus has shifted from BMI to tobacco use 
• Tobacco incentive up from $122 (2015) to $199 (2016) 

2016 2015 2014 2010 

72% 79% 74% 63% 
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Incentive Design Impact on Participation Rates 

Source: Health and Well-being PWC Touchstone, 2015 

• Financial incentives are most effective at driving one-time 
behavior, such as completing a biometric screening or health risk 
questionnaire 

• For engaging people in programs – such as physical activity 
programs, stress management, or weight management – financial 
incentives have varying degrees of success 

• Financial incentives have the lowest impact on driving sustained 
behavior change, such as stress or weight management 
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Higher Incentives = Higher Participation 

Source: Interactive Health,  2011 – 2013  
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Types of Incentives Offered 

Source: Health and Well-being PWC Touchstone, 2015 



12
9 

Tobacco Incentives 

Source: 19th Annual National Business Group on Health/Towers Watson 
Employer Survey on Purchasing Value in Health Care, 2014 
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Tobacco Incentives, continued 

Source: Health and Well-being PWC Touchstone, 2015 



COMPLIANCE CONSIDERATIONS 
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Federal Laws That Impact Wellness Programs 

• HIPAA 

• COBRA 

• Genetic Information Nondiscrimination Act of 2008 
(“GINA”) 

• Americans with Disabilities Act (“ADA”) 

• ERISA 

• Health Care Reform (PPACA) 

• Internal Revenue Code 
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Legal Landscape Overview 

• No clear and proven approach 

• No regulatory approval of programs 

• Conflicting policy objectives and regulatory 
stances (ex. HHS/DOL/IRS vs. EEOC) 

• Potential for agency enforcement and 
lawsuits 
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Penalties for Noncompliance 

• Potential excise tax violations for failure to administer 
wellness programs in accordance with federal law 

• Note: New IRS Form 8928 requires plans to self-report their 
excise taxes 

Be aware of these rules, and track any possible violations 
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HIPAA – Overview 

Health Insurance Portability and Accountability Act 

• Prohibits group health plans from discriminating in contributions or 
enrollment based on a “health factor” 

• Health factors include health status, medical conditions, claims 
experience, medical history, receipt of health care, etc. 

Note:  HIPAA applies to wellness programs that relate to or 
are connected to a group health plan 
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Final HIPAA Wellness Rules 

• Final regulations released June 1, 013 

• Finalizes amendments, consistent with ACA, for nondiscriminatory 
wellness programs in group health plan or insurance issuer 
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Two Wellness Program Categories 

Wellness Programs 

Participatory 

Must be made available to all 
similarly situated individuals 
regardless of health status 
Examples: 
• Complete biometric screening 

and HRA 
• Fitness center reimbursement 
• Rewards for health challenges 

Health-contingent  

Examples: 
• Premium surcharge based on 

tobacco  
use 

• Rewards for meeting specific BMI, 
cholesterol, and blood pressure 
levels 

• Requiring those who don’t meet 
standards to complete a program 

The five 
wellness 
rules apply 
to health-
contingent 
programs 
only  

Activity-only Outcome-based 
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Five Wellness Requirements 

Requirement Original Final 

1 Frequency of opportunity to 
qualify 

Once per year Same 

2 Size of reward 20% 30%/50% for tobacco 

3 Uniform availability and 
reasonable alternative 
standards 

Same full award 
must be available 

Same with clarification 
and additional 
requirements 

4 Reasonable design Promote health or 
prevent disease 

Same with clarification 

5 Notice of other means of 
qualification 

Disclosure of 
availability 

Same with new sample 
language 
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Size of Reward 

• Health-contingent wellness rewards increase to 30 percent of the 
cost of health coverage  

• 50 percent for programs designed to prevent or reduce tobacco 
use 

• Total cost of employee-only coverage or,  

• If dependents (incl. spouse) may participate, cost of coverage in 
which employee and dependents are enrolled. 
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Notice of Other Means to Qualify 

• Disclose availability of other means of qualifying for the reward 
or possibility of waiver of standard in all plan materials describing 
the wellness program 

• New sample text and examples intended to be simpler for 
individuals to understand and to increase likelihood that those 
who qualify will take advantage of the alternative 

“Your health plan is committed to helping you achieve your best health. Rewards for 
participating in a wellness program are available to all employees. If you think you 
might be unable to meet a standard for a reward under this wellness program, you 
might qualify for an opportunity to earn the same reward by different means. 
Contact us at [insert contact information] and we will work with you (and, if you 
wish, with your doctor) to find a wellness program with the same reward that is right 
for you in light of your health status.’’ 
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Reasonable Alternative Standards 

• Final regulation clarifications: 
• Apply to both activity-only and outcomes-based programs but 

may be different 

• The same full plan year reward must be awarded to individuals 
who qualify by satisfying a reasonable alternative even  
if it takes time 

• Time commitment must be reasonable 

• Physician can make recommendations regarding medical 
appropriateness that must be accommodated 

• Must continue to provide same or different reasonable 
alternative standard even if the individual was not successful in 
previously satisfying the standard 

 

 “Overcoming an addiction sometimes requires a cycle of 
failure and renewed effort” 
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HIPAA – Exceptions 

• Wellness programs that are not related to group health plans 
• Programs that offer an HSA reward 
• Information-only programs 
• Programs that offer higher pay, bonuses, and other non-

health plan related rewards 
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GINA – Overview 
Genetic Information Nondiscrimination Act of 2008 
(“GINA”) 

• Title I generally prohibits health plans and health insurers from 
discriminating based on genetic information (DOL, IRS, HHS) 

• Title II prohibits employers from acquiring and using genetic 
information in the employment context (EEOC) 

Genetic information includes family medical history, 
results of genetic tests, and genetic information about a 
fetus or embryo. 

Key Issue – HRAs 

• Wellness programs may provide non-financial inducements to 
employees who complete health risk assessments, but only if the 
inducement is also available to employees who do not answer 
questions seeking genetic information 
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Americans with Disabilities Act 

Even if a wellness program complies with HIPAA’s rules, it 
is not exempted from the application of the ADA 

The ADA: 

• Prohibits discrimination based on disability  

• Medical examinations and inquiries connected to wellness 
programs must be voluntary 

• Bona Fide Plan exception – can establish plan that is bona fide 
based on underwriting risks, classifying risks and administration 
that is not a subterfuge to evade ADA 
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ADA – Legal Developments 

Withdrawn EEOC opinion letter 

Seff v. Broward County 

• Issue -- Does a $20 penalty for not taking an HRA mean a wellness 
plan is not “voluntary”? 

̶ BONA FIDE PLAN EXCEPTION under ADA 

EEOC Action 

• Orion Energy 

• Honeywell 

• Flambeau 
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ADA – Legal Developments 

EEOC Final Rules 

• Reasonable design 

• Applies to employee health programs that include disability-related 
inquiries or medical examinations, regardless of whether they are 
offered as part of a group health plan or whether the employee is 
enrolled in an employer-sponsored group health plan 

• Must be “Voluntary” 

• Incentives – 30% of the total cost (employer and employee 
contributions) for self-only coverage or 2x the total cost for the 
lowest-cost plan with self-only coverage if spouse can participate. 

• Notice and Confidentiality Requirements 
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ERISA - Overview 

ERISA applies to wellness programs that are “employee 
welfare benefit plans”  

An “employee welfare benefit plan” is: 

• A plan, fund, or program 

• Established by the employer 

• To provide medical, surgical, or hospital care benefits 

• To participants and their beneficiaries 
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ERISA – Are you covered? 

Is your wellness program an ERISA plan?  Does it provide: 

• Flu shots 

• Medical screenings 

• On-site physicals 

• Disease-management programs 

Surprised?  You’re not alone.  Many employers are unaware 
their wellness programs are subject to ERISA. 
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Internal Revenue Code - Taxation 

• Cash incentives or cash-equivalents (such as a credit card or 
gift certificate) never qualify as de Minimis fringe benefits – 
thus taxable! 

• Only exceptions are occasional meal allowances or local 
transportation fares, or if it is administratively impractical to 
account for the value of the incentive (i.e. value of a free 
movie pass that did not have a face value) 

• Incentives that don’t qualify as de Minimis fringe benefits 
must be included in employee’s gross income 

• Premium reductions are not taxable 
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Other Considerations 

Wellness programs could potentially raise issues under other 
federal and state laws: 

• Age Discrimination in Employment Act 

• Title VII 

• Certain state laws 

Also, consider collective bargaining obligations 

 



INCENTIVE DESIGN CHECKLIST & SAMPLES 
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Incentives Design Checklist 

• Eligibility  
• Full-time, part-time 
• Benefits enrolled vs. non-

enrolled 
• Spouses 

• Requirements 
• Participation 
• Program completion 

(challenges, learning 
activities, preventive care, 
etc.) 

• Biometric outcomes 
• Budget 
• Value 
• Estimated participation 
• Tax implications 

• Payment method 
• Premium discount (% or 

cash), plan design 
modification, cash, gift card, 
sweepstakes 

• Lump sum or throughout 
the year 

• Administrative complexity 
• Incentive evolution 
• Participation > participation 

+ outcomes > outcomes 
• Blend of extrinsic and 

intrinsic motivators 
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Incentives Evolution 

Source: Interactive Health 
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Incentives Design 
• Define the goal of each incentive (e.g. participation, 

behavior change, outcomes, cultural change, etc.) 
• Incentives will result in participation 

• Engagement requires more than incentives 

• Evolve the incentive type, amount and requirements over 
time to retain motivational value 

• Offering monetary incentives alone doesn’t work 

• Use incentives to gain initial engagement or one-time participation 

• Drive intrinsic motivation to lasting healthy behavior change 

• Consider research and employee preference when 
determining the level and type of incentive necessary to 
achieve targets 

• Ensure the incentive fits culturally and there is something 
for everyone – not limited to benefits enrolled 

• Anticipate the unintended consequences 
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Sample 1 
Year 1 Year 2 Year 3 

Activity 

1) Participate in 
biometric screening 

2) Complete Health 
Assessment 

1) Participate in screening 
and complete health 
assessment 

2) Complete 
activity/program 

1) HA/biometrics 
screening prerequisite;  

2) Achieve targets or 
complete related 
programs 

Type and 
Amount 

$200 deductible 
credit for enrolled 

$100 gift card for 
non-enrolled 

$200 deductible credit for 
enrolled 

$100 gift card for non-
enrolled 

$200 deductible credit or 
$300 HSA contribution for 
enrolled/ 

$150 gift card for non-
enrolled 

Eligibility 
All employees 
regardless of 
benefits enrollment 

All employees regardless 
of benefits enrollment 

All employees, spouses of 
those enrolled in benefits 

Goal 

Drive a solid 
baseline of data (e.g. 
achieve at least 75% 
participation) 

Encourage actions that 
will result in health 
improvement 

Reward achievement of 
health targets and 
completion of health 
programs 
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Sample 2 

Year 1-2 

Year 3 

Year 4-5 

Step 1: Complete 
Health Assessment 
PLUS Biometric 
Screening 

Step 2:  Complete 
Preventive Exam/ 
Vaccine and various 
health activities 

Step 1: Payroll Credit 
$50 

Step 2: Payroll Credit 
$50 

Step 1: Complete 
Health Assessment 
PLUS Biometric 
Screening 

Step 2:  Complete 
Preventive Exam/ 
Vaccine and various 
health activities, 
challenges, workshops, 
etc. through portal 

Step 1: Premium 
credit/alternative for 
non-enrolled 

Step 2: Quarterly 
incentives drawings 

Step 1: Complete 
Health Assessment, 
Biometric Screening 
PLUS achieve health 
targets /demonstrate 
engagement in related 
programs 

Step 2: Complete 
Preventive Exam/ 
Vaccine and various 
health activities 

Step 1: Premium 
credit/alternative for 
non-enrolled 

Step 2: Quarterly 
incentives drawings, 
payroll credit or 
possibly FSA credit 
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Carrie Alexander, MOL, SHRM-CP 
calexander@findleydavies.com 
419.327.4196 
 

Jason Rothman, J.D.  
jrothman@findleydavies.com 
216.875.1907 



THANK YOU FOR ATTENDING! 

 

Don’t forget to fill out your  

evaluation form. 


