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1. PURPOSE

The purpose of this guidance is to provide site managers of
contaminated sites, site attomeys,1 and other interested parties
with information and recommendations that should be useful
for planning, implementing, maintaining,” and enforcing
institutional controls (ICs) for Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA, or
Superfund); Brownfields; federal facility; underground storage
tank (UST); and Resource Conservation and Recovery Act
(RCRA) site cleanups. It addresses some of the common
issues that may be encountered and provides an overview of
EPA’s policy regarding the roles and responsibilities of the
parties involved in various aspects of planning, implementing,
maintaining, and enforcing ICs. A thorough understanding of
the concepts and sources in this and related documents
referenced here should help ensure that ICs are properly
implemented and operate effectively during their lifespan.

This is the second in a series of guidance documents on
use of ICs. The first document, Institutional Cé?trols: A

Manager's Guide 10 Identifying, Evaluating and Selecting Y

Institutional Controls at Superfund and RCRA g@&grreq{'
Action Cleanups, September 2000 (OSWER 9355.0-74
EPA 540-F-00-005) (A Site Manager’s Guide'to ICs),
provides guidance for identifying, evaluatinggiand selecting
ICs. “ ™

&
! The terms “site manager” and;—"‘ ie.attorney:Zas.used in this document, refer
to personnel from the lead ageni:’}"i'nyﬁ!v\ed ima CERCLA (remedial and
removal), Brownfields, federal facility; USTgor RCRA cleanup project.
Where the lead agency is/é-Eéd'é;gl agency-other than the EPA, EPA and the
Federal agency may&hgre some site manager/site attorney responsibilities or

- % S 87

EPA may retain them.independerit}y;

1, ind ﬁy;depending on the responsibility under
any of the:five cleanup programs #The term “site” 1s used generically m this
guxdah“c'e foalso repres@nt’;ﬁi\:ﬂgs’bf contamination managed under all five of
these clean’i@pmgrams The'terms “CERCLA,” and “Superfund,” generally
nclude both temedsal andfemoval sites In addition, the term “responsible
party” as used i thiSidocument 15 intended to mean a person or entity with
cleanup or IC responsibilities under the various cleanup programs listed
above. Similarly;because CERCLA removal actions are generally discrete,
short-term actions, EPA generally relies on state agencies to plan, implement,
maintain, and enforce ICs following a removal action.

2 « »

The term “maintenance” refers to those activities, such as monitoring and
reporting, that ensures ICs are implemented properly and functioning as
intended.

o
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This document addresses crosscutting multi-program IC
issues, while recognizing that there are some differences
among the cleanup programs.® Tt defines ICs as used in this
document, describes their role in contaminated site cleanups,
and discusses four general life cycle stages — planning,
implementing, maintaining, and enforcing ICs. References to
additional guidance documents including those mentioned in
the text of this document are included in Appendix A. This

? This document provides guidance to the Regions on how EPA generatly
intends to plan, implement, maintain, and enforce institutional controls as part
of a cleanup project. The guidance is designed to help promote consistent
national policy on these issues. It does not, however, substitute for CERCLA,
RCRA, or EPA's regulations, nor is it a regulation itself. Thus, it does not
impose legally binding requirements on EPA, States, or the regulated
community, and may not apply to a particular situation based upon the
circumstances. EPA, State, tribal, and local decision-makers retain the
discretion to adopt approaches on a case-by-case basis that differ from this
guidance where appropriate. Any decisions regarding a particular facility wilt
be made based on the applicable statutes and regulations.
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document is designed to provide general guidance and does
not include an exhaustive list of considerations.

Regions and authorized states are encouraged to coordinate
among different tribal and government agencies and consult
with the local community. Legal requirements for maintaining
ICs and community acceptance of the need for ICs to provide
for protection from residual waste and the land use limitations
that can go along with ICs, are often important to the long-
term effectiveness of ICs.

Assistance with ICs is available from EPA Headquarters staff
in the Office of Superfund Remediation and Technology
Innovation (OSRTI), the Office of Emergency Management
(OEM), the Office of Brownfields and Land Revitalization
(OBLR), the Office of Site Remediation Enforcement
(OSRE), the Office of Resource Conservation and Recovery
(ORCR), the Office of Underground Storage Tanks (OUST),
the Federal Facilities Restoration and Reuse Office (FFRRO),
the Federal Facilities Enforcement Office (FFEQ), the Office
of General Counsel (OGC), and IC Coordinators in the EPA
Regional offices.

Typical Key Activities in the IC Life
Cycle

= Planning may include activities leading up to
the establishment of an IC. It can include an
evaluation of the type of IC contemplated,
potential instruments that might be used to
implement the selected IC, potential parties
who will be responsible for the variotis
activities, criteria for termination of the I€:
issues that might impact the effectivenéss.af
the ICs, and estimated costs and fundnng

-

sources. Js y
= Implementing may include actlvmes

undertaken to put the ICs IaCe mc%

drafting and signing the fi ecific docu ents

necessary to establish the~1C andkarranglng
for any technical’ ‘and legal support that may be
needed for monltonng and reporting. ICs may
be |mplemented at any stage in the cleanup

”’g inclt des ‘both monitoring and
',-'repomng which arg-generally conducted to
o utlnely and’ critically evaluate ICs to
determlne wheéther the IC instrument remains
in plaggwand ‘whether it meets the stated
objectlges and performance goals.
= Enforcing can include actions taken to
address ICs that have been breached or
improperly implemented, monitored, or
reported. IC enforcement can involve a range
of activities, including informal communications
to seek voluntary compliance to more formal
steps, when appropriate.

——
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2. DEFINITION AND ROLE OF
INSTITUTIONAL CONTROLS

For purposes of this document, EPA defines ICs as non-
engineered instruments, such as administrative and legal
controls, that help to minimize the potential for human
exposure to contamination and/or protect the integrity of a
response action.* ICs are typically designedy@’to work by
limiting land or resource use or by providing information that
helps modify or guide human behavior at a site. Some
common examples of ICs include zoning ; restrlctlons building
or excavalion permits, well drilling prohlbxtlons easements,
‘and covenants. ICs are a subset of Larid Use Controls (LUCs).
LUC:s include engineering and phy51ca1 bainers such as
fences and security guards, as vf 11 as IC HE federal facility
program may use elther term m its deCISlon documents.

As response components ICs are deSIgncd to achieve the
precise substaxglve restr@xons amculated in the decision
documents that are neededat a. site to achieve cleanup
objecti 5.5 The evaluatlon of whether an IC is needed at a
sites s1te-spec1flc deterfination. Regions and authorized
states should consider whether the site meets unlimited use
and unrestncted exposure (UU/UE) as one of the factors in
deciding whéﬁ;'g’h C is appropriate at a site. UU/UE is
generally the Jevel of cleanup at which all exposure pathways
«present an acceptable level of risk for all land uses.

'I_l__gg)ns or authorized states should provide adequate
opportunities for public partici including potentially

/é ected landowners and communities) when considering

appropriate use Those opportunities should include
providing appropriate notice, and opportunities for comment, |
particularly in the Proposed Plan and other steps in the
CERCLA cleanup process. Regions or authorized states
should consider the impacts of the IC on current and
reasonably anticipated future land uses, and should maintain a
smrd—ﬁ_s_leJd be carefully evaluated,
selecled and narrowly tailored fo mect the cleanup objectives._
As an example, a response selecting a capped landfill may
require an IC. To ensure protection of both the engineering
component and human health and the environment, it may be
necessary to prohibit activities that compromise the response

* The words “response action” or “response” are used to include remedial and
removal actions under CERCLA and similar actions under other programs.
The NCP provisions for CERCLA removal actions address 1Cs through a
particular process (i.e., post-removal site controls, such as [Cs, are typically
implemented following removal actions, not as part of removal actions).
Generally, this guidance attempts to distinguish removals from other response
actions, including CERCLA remedial actions or responses under other
programs covered by this guidance, through use of the term “remedy” or
“remedial action "

3 In cases where EPA or authorized state determines that “no action” 1s
needed under CERCLA, the decision document should document the
assumptions upon which the remedy is based. If conditions at the site change,
then EPA can assert its authority to later require a response, including ICs.



action and/or result in exposure to humans. Thus it may be implementation issues, Junsdxcllonalmjesuons the impact of

appropriate to prohibit heavy machinery usage on or near the layering ICs, and rellablﬁry_ﬁi:e?ﬁf&cement concerns. Itis
capped area, while allowing light recreational uses (e.g., also 1mportant for the site manager to recognize that, in
soccer fields). The relevant decision document should clearly. addition to restricting certain land uses, ICs can also be used
articulate the substantive restrictions (e.g., groundwater shall to restrict or modify specific activities at sites (e.g., fishing
ot bé used Tor human consumption) needed to address the prohibitions).

exposure pathways and the risks necessitating ICs.

— 2.2 Types of ICs
Definition and Role of Institutional Controls X,
For purposes of this guidance, ICs are divided into:four
+ Role of ICs (Section 2.1) categories: proprietary controls, governmental contro
’ e Nr
o Types of ICs (Section 2.2) enforcement and permit tools with IC c‘:f?mp(}ments angd
e Program-specific Role of ICs in Cleanups informational devices. Within each ca{egory the%@are a
(Section 2.3) number of instruments that may be employed The following
paragraphs summarize each categgrsy of 1Esand each are
2.1 Role of ICs discussed in Sections 3 lhrcf){lgh 9 as; they ;‘élate to four stages

of the IC life cyc lannifig{implementing, maintaining, and
® g ®

ICs may be necessary to ensure protectiveness and/or to

; . enforcing ICs).
protect a remedy. If any cleanup options being evaluated
leave waste in place, ICs should be conside'red to ensure that Proprtetary"(c}htrols arq\generall created pursuant to state
unacceptable risk from residual contamination does not occur. and tribal law tg prohibit acp,vnles that may compromise the
Cleanup actions such as capping waste in place, construction

effegtiveness ofithe responge action or restrict activities or
futfre™T qggggce use that may result in unacceptable risk to
human healthor lhe environment. The most common
examples oﬁpro détary controls are easements and covenants.
Many states }?ve enacted statutes addressing the
implementation and long-term effectiveness of proprietary
“Controls. One model that has been developed is the Uniform
Environmental Covenants Act (UECA)®, which can be
adgpted as is or in modified form by states to provide

N\, advantages over traditional common law proprietary controls.

of containment facilities, monitored natural attenuation, and
long-term pumping and treating of groundwater, may leave
residual contamination on site where restrictions provided by
ICs to supplement the engineering controls can help ensure
protection of human health and the environment. ICs, where
appropriate, can be used in the context of either short-term
temporary site solutions (e.g., restoration responses that will
not leave waste in place above unacceptable levels upon
completion) or long-term permanent solutions (e.g.,
containment responses that will leave waste in E)lace in
perpetuity).

Governmental controls impose restrictions on land use or
resource use, using the authority of a government entity.
Typical examples of governmental controls include zoning;
building codes; state, tribal, or local ground water use
regulations; and commercial fishing bans and
sports/recreational fishing limits posed by federal, state and/or
local resources and/or public health agencies. In many cases,
federal landholding agencies, such as the Department of
Defense, possess the authority to enforce ICs on their
property. At active federal facilities, land use restrictions may
be addressed in Base Masler Plans, facility construction
review processes, facility digging permit systems, and/or the
facility well permitting systems.

As a site moves through the response selecllon,pr cessgsit
managers and site attorneys should collect mfgrmanon and?/
develop assumptions about the reasonably/an xc1pated futire
land use (for CERCLA -specific gundance sec cand Use in the
CERCLA Remedy Selection Process OSG?ER 9355 7-04, May
1995). Site managers and site attorneys shogld Bnsider the
reasonably anticipated futg{e land%swng response
selection and take it into gcegunt whenseleCting ICs and
drafting IC language in déCisidn documents. Furthermore, site
managers and site atlorneys shoulelearly and explicitly
document reasonably ant\; vipated future land use assumptions
upon Wthh the res_ponse actlon rests.

Enforcement and permit tools with IC components are legal
tools, such as administrative orders, permits, Federal Facility
Agreements (FFAs) and Consent Decrees (CDs), that limit

; certain site activities or require the performance of specific
opriate, as early as p0551 e during the activities (e.g., to monitor and report on an IC’s effectiveness).
scoping phase of the Remedial Investigation/ Feasibility Study They may be issued unilaterally or negotiated.

(RIFS) for CERCIA or RCRA Facility Investigation/ . .

Corrective Measures Study (RFI/CMS) for RCRA. At sites

where any media will not be cleaned up to a level that

supports UU/UE, the site manager and sile attarney should.

discuss any IC instruments (in addition to active response % UECA was developed by the National Conference of Commissioners on
measures) that may be appropriate, taking into account legal ) Uniform State Laws. http://www.environmentalcovenants.org/ueca
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Anformational devices provide information or notification to
local communities that residual or contained contamination
JIemains on site. As such, the site manager and site attorney
should make sure to provide language that clearly conveys the
purpose of the informational device. Typical informational

devices include state registries of conta ted sites, notices

in deeds, tracking systems, and fish advisories

The four categories of ICs described above are typically
available for CERCLA, RCRA, Brownfields, federal facilities,
and UST cleanups. However, some of the individual
instruments may not be available for all site types. For
example, county zoning is typically not available at an active
federal facility, and base master plans are typically no longer
relevant at transferring federal facilities, In addition _more
than one category of IC can be used to ensure a given
objective 1s Tully addressed (see Section 3.3).

2.3 Program-specific Role of ICs in Cleanups

Most cleanup programs use ICs, and the challenges of
planning, implementing, maintaining and enforcing ICs may
be similar across the programs, with some differences at active
federal facilities. Generally, under each program, site
managers and attorneys should fully evaluate ICs during the
development of cleanup alternatives and plan for the
implementation, maintenance and enforcement challenges
early in the cleanup process. However, it may be important to
recognize the program-specific differences in the processes,

authorities and responsibilities for planning, implementing, /7.

maintaining, and enforcing ICs. N

This guidance illustrates some of the program-specific faclors AN

that should be considered. It is not intended to be al{‘ \
exhaustive list of the requirements and practrces»rf each
cleanup program. It highlights key crosscutmg”ﬁnnCIple
rather than enumerating the program- spec1ﬂgzvar1at10ns
Although the cleanup programs do have, mport;\(/rb jferences
the cleanup objectives are similar i th/ hey use;ICs in
implementing cleanup decisions lhal afe protﬁecu ¢ of human
health and the envrronmem

CERCLA. Under the Nahonal\Commgency Plan (NCP), the
remedy selection process under. CERCLA is guided by several
expectations. These}r ude: 1) tréatment should be used
wherever practrcable to address principal threat wastes’; 2)
groundiwater shotld be returhed to its benefrcral use wherever

mgle&r;r a reasona?];le time frame®; and 3) ICs should

Prmcrpal threat vastes generally are source materials considered to be
highly toxic or highly mobile that generally cannot be reliably contained, or
would present a significant risk to human health or the environment should
exposure occur. For more information, please see A Guide to Principal
Threat and Low Level Threat Wastes, November 1991. Office of Emergency
and Remedial Response (OERR) 9380.3-06FS.

# For more information on remedy selection see Rules of Thumb for
Superfund Remedy Selection, August 1997. EPA 540-R-97-013 OSWER
9355.0-69

supplement engineering controls to prevent or limit exposure,
but ICs normally “shall not substitute for active response
measures.”® Thus, ICs are expected to play an important role
by minimizing the potential for human exposure and
protecting engineered remedies,'® but they are not intended to
be a way “around” treatment or ground water restoration.
Under the NCP, ICs are not to be used as the sole remedy
unless active response measures are determing g&o be
1mpractrcable An IC-only remedy is consrd ed,a “limited
action” and as such is not the same as a “no actio
decision. In cases where EPA determines that *
needed under CERCLA, the decision d}g{)cument shouldfstate
that the “no action” decision does not, eclude EPA from
reasserting its authority to later requiré*a &
ICs. 4

The use of ICs following fund frnance/removal actions is
discussed in previous EPA gur\aance that addresses post-
removal site comrols@RSCs)\(Polzcy on Management of Post-
Removal Site Control, OSWER 9360.2- 02, Der.ember 1990).
Generally, Regions should; \ﬁ‘eiﬂ ICs like PRSCs.'? The NCP
states'that fo thesextent practzcable (emphasis added)
prdvi 1510{1\for’PRSCs following a Fund-financed removal
action at bgthWNPL (National Priorities List) and non-NPL
sites is encouraggd’to be made prior to the initiation of the
removal aclrorriSuch control includes actions necessary to
ensure the effectiveness and integrity of the removal action
er the completion of the on-site removal action (40 CFR §
3Q0:415(1)). Such controls may be conducted by state, tribal,
or Jocal governments; potentially responsible parties (PRPs);
“..0r EPA’s remedial program for some federal-lead Fund-
>/7fmanced responses at NPL sites upon completion of the
removal action."* EPA encourages the Regions to coordinate
with the state, local governments, and/or community groups
prior to the initiation of the removal action, to seek
commitments for conducting PRSC, and to notify the state of
any recommendation or decision regarding the need for ICs.

Further information to assist states and EPA with the transition
of responsibilities from the EPA removal program to the state
following an EPA removal action is provided in Coordination

? These expectations appear in 40 CFR § 300.430(a)(1)(iii).

0 Regulations that define protectiveness may include requirements for
restricting tand use in certain situations. These may be determined on a site-
specific basis to be an applicable, or relevant and appropriate requirement
under CERCLA.

! See 40 CFR § 300.430(a)(1)(iii)(A), (B), (C), and (D).

12 . . . .
Unlike ICs, PRSC can include a broader array of items such as site
maintenance activities, repairs, O&M, and environmental monitoring,.

13 It is important to note that EPA does not use the Fund to pay for IC
monitoring or enforcement at removal sites. CERCLA § 104(c)(3) requires
states to pay for or ensure the payment of all future routine O&M following
Fund-financed remedial actions.
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of Federal Removal Actions and State Remedial Activities, Brownfields and UST Sites. State and local governments
Association of State and Territorial Solid Waste Management often define the cleanup levels at Brownfields and UST sites.
Officials (ASTSWMO), 2007. The site manager and site attorney are encouraged to work
together to make sure that the types of ICs used are consistent -

RCRA. The use of ICs for RCRA cleanups is discussed in a with the level of cleanup, and the proposed re-use of the sites.

1996 Advance Notice of Proposed Rulemaking (ANPR) for
corrective action for releases from solid waste management

units (EPA 1996), pages 19,448-19,464; Final Guidance on b
Completion of Corrective Action Activities at RCRA Facilities 3. PLANNING FOR INST'TQTIONAL
(“Corrective Action Completion Guidance "), 68 FR 8,457-8,764 CONTROLS
(February 25, 2003) and an EPA memorandum titled Ensuring
Effective and Reliable Institutional Controls at RCRA Full life-cycle planning (i.e., planning, I%ementlng,
Facilities. June 2007. maintaining, enforcing, modifying if ng essaand

’ terminating) is recommended to ensur%?he; ong-tef?m
Generally, under RCRA, ICs are included as components of durability, reliability, and effectiveness of ICs, (Many
the corrective action and/or post-closure care requirements at a problems experienced by pracllﬁaTers usmg«gICs can be :
facility, and as such may be incorporated into a permit or an avoided by critically evalualing andxthorofughly planning for
order. The Corrective Action Completion Guidance discusses the cntire IC lifespan early:inithe respopse selection and
issues associated with completing corrective actions at RCRA design process. £ R
facilities, and provides for two types of completion A, R /
delerminalionsp: (1) Complete wi)?; Controls; and (2) Complete Site Managers a and site atto .neys’shou]d seek input from state, .
without Controls. The Corrective Action Complete with tribal, afid locahgovernments? responsible parties, affected
Controls determination may be appropriate at facilities where, commun}‘t‘les Aiithother stakeholders during the fesponse

among other requirements, all that remains is performance of i essm order o ensure that the most appropriate
required Operations and Maintenance (O&M) and monitoring Tesponse. gl is selected, Early cooperation and
actions, and/or compliance with and maintenance of any ICs. coordination™a among these parties with IC planning activities
Facilities, or portions of facilities, that are not conducting can be crmcal;to the long-term stewardship at a site. Long-
cleanup as part of corrective action may still have cleanup and orm protecllveness at the site often dePends on com'pllance
IC requirements as part of their facility post-closure care > Q}_ th’e ICs to assure the remedy continues to function as
permit requirements. RCRA permits and orders can be used 1 intgnded.

restrict the use of a property by the current facility /

owner/operator and/or require that the owner operator
implement, maintain and enforce proprietary conlrols as
needed. For example, EPA-issued orders under RGRA §
3008(h) or § 7003 may require, or prohibit, cerlalrra%u;? ties a
the facility by the current facility owner/operator and alspy

t may be beneficial for state, tribal, and local governments to
work with, and reach a common underslanding ™ with, the
“responsible parties and other stakeholders about various IC

roles and responsibilities—This common understanding will

likely vary depending upon whether federal, state, and/or local

require as part of corrective action that proprlelg\ry and/or authority is used. Whenever possible, Regions should
governmental controls are used to ensurg lon ‘—\erm document in writing any arrangements made between parties
protectivencss. States may be authone/grto implement either with responsibilities for IC implementation, maintenance, and
or both of the corrective action or Pasefregulatory programs enforcement. Existing state and local programs may provide a
under RCRA and as such may,develop their.,own approaches good framework or foundation for ICs. The following are

for cleanup and ICs. For Tore mformatlonron remedial action additional considerations that may be important in evaluating
selection under RCRA seé’t ,\ANP , page 19432. and planning for the IC life cycle.

Federal Facilities. éEP'A“’ FRR®”and FFEO have issued
guidance,on describing and Hdocumenting ICs in federal
fac111}yfr<35ponsc‘act19ns in Records of Decision (RODs),
remédialidesigns (RB); \and remedial action work plans
(RAWP)m“the Sample Federal Facility Land Use Control
ROD Checklistwith Suggested Language (2006), which
provides langué@%’for creating enforceable LUC requirements.
The LUC Chegkllst includes sample language for ICs to "In addition to the remedy selection process, ICs may also be chosen as part

include in a ROD, RD, RAWP, or other post-ROD document. of a non-time critical removal action and should be evaluated as part of the
Engineering Evaiuation/Cost Analysis Study (EE/CA) under CERCLA.

Because some federal agencies may have somewhat different 5
procedures, it is important when dealing with federal facility " Parties may be able to reach a common understanding regarding their

. : : s respective 1C roles and responsibilities through various mechanisms that may
lfSSdueS ltO Coordl_nate Wltt,h FFRRO and FFEO and the SpelelC be available under State law (e.g., a Memorandum of Understanding,
ederal agency 1m question.

Administrative Order on Consent, contract, or enforceable agreement).
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.documents.

Planning for Institutional Controls

e Selection of ICs {Section 3.1)

¢ Determining Which Legal Tools to Apply
(Section 3.2)

e layering (Section 3.3)

IC Implementation and Assurance Plans

(Section 3.4)

Cost Estimation (Section 3.5)

Funding (Section 3.6)

Community Involvement (Section 3.7)

Capacity for Implementing and Managing ICs

(Section 3.8)

3.1 Selection of ICs

As part of a remedial action, evaluation and selection of ICs
should generally follow a process similar to other remedy
components. This typically includes an evaluation of the
substantive restriction, use of property that may be
needed to protect engineering controls and human health and
the environment. Site managers and site attorneys should also
evaluate the capability and capacity of the local governmental
(or other) entities that will be responsible for implementing,
maintaining, and enforcing the potential ICs (see Section 3.8).

In parallel, they should engage with communities to ensure the |
community is fully aware of ICs under considera% f

communily input (see Section 3.7).

A preliminary IC evaluation should typically be included‘as
part of site investigation efforts. These may in§hide, fof
example, a RI/FS developed during CERCLA remedial
actions; an Engineering Evaluation/Cost Analysxs stidy
(EE/CA) in CERCLA non-time critical removal’flctlons«\a i

in similar Brownfields and UST 1nvesllgat10n Sil\nd decmon

b

Under CERCLA, the proposed resfriction shduld normally be
Sy e s H 4. .
identified in the Proposed Plan, for;golxce Jgg'd opportunity to
comment by potentially affected landowniers and the public.
ICs are typically then select and memorlahzed in the ROD;
generally they are 1mplemen d gh various types of legal
instruments (e.g., agiea enggnl) en evaluating different
types of IC inst um'%nt( ‘Regions should normally consider:
(1) whaf are thé*basic use restrictions needed to ensure that the

resp{n\” cjactions rémain 3prolectwe and effective, and what

-types ofIG" nstrumen)t,(s could achieve those restrictions (i.e.,

what are thiep otential routes of exposures and how would the
IC 1nstrumem(i),help minimize those risks)? (2) what tools
and strategies.dre potentially available and what are their legal
and practical limits (e.g., are IC lifecycle costs prohibitive)?
and, (3) who will ultimately be responsible for activities
through each phase of the lifespan of the IC?

For emergency and time-critical removals, EPA, states, or
responsible parties should conduct a preliminary IC evaluation
as early in the response process as possible. Before

Page 6

commencing a CERCLA removal action, EPA should discuss
with the State and/or PRPs the need for ICs following a
removal action, and seek a written commitment that the State
and/or PRP will assume responsibility for ICs at the site
(Policy on Management of Post-Removal Site Control, OSWER
9360.2-02, December 1990). EPA may consider requiring an
IC in the removal decision document (i.c., action
memorandum) when the removal action does‘ng& result in
UU/UE, especially when EPA will not likely initiate a
remedial action upon the completion of the removaliacti

In RCRA Corrective Action cleanups, ICs*should be evalualed
as early as possible, such as when contamlnatlon 1s§f1rsl
discovered at the facility or during the- 'RFF ICs should be
more fully evaluated as part of Lhe CMS oé??equwalent or
cases where EPA %r the Stdteluses peff/rmance standards ora
similar approachmor in leds S glplex sites, the submission or
approval of a,formal @@r\g“s mlghl\f}of be required. However,
ICs shouldstilPbe ¢valuated as edrly as possible under these
alternative approaches. Typlcally, at Corrective Action
facilifies, the facmty ownef/operalor recommends a response
action ba_sedgr'l the CMS or equivalent, the lead agency
evaluatess \ esponse action recommendation and decides
what response ‘to pfopose for public comment and, with
owner/operator-and public input, makes the final response
selection, typically through a permit or order. Each step in
this remedy evaluation and selection process provides an
op’%ctunity to evaluate and plan for the full life cycle of any
IC;

!

7 3.2 Determining Which Legal Tools to Apply

’The site attorney should carefully examine state and local laws
relevant to the ICs heing copsidered. " To help ensure a

thorough evaluation, this examination should normally be
done as a standard practice during the identification and
analysis of the response action. The examination typically
occurs during the Superfund FS for remedial actions, the
EE/CA process for Superfund non-time critical removal
actions, the RFI/CMS process during the RCRA corrective
action and permitting processes or the equivalent closure
process under Brownfields and UST. Some of the key
considerations for this examination are:

e Based on an early evaluation of land title records, are /

proprietary controls durable?

e Who has the legal authority for implementing and
enforcing proprietary controls?

e Who can hold a property interest (i.e., be the grantee) for
a proprietary control?

% Some State and local laws and regulations relating to land use may not be
enforceable on federal facilities. o ({J—c{il( e
d \A_;ﬂ'

=

i b\



e  Which sta@r other agency has the legal authority

and willigenesso accept the transfer of an interest in real

property?

e  Can real property law in the jurisdiction be used to
implement the selected IC in a way that will make it
binding on future land owners (i.e., “run with the land”)
and function in perpetuity, if necessary?

e  Are there any restrictions on the use of appurtenant
easements (i.e., an easement, or interest, created to benefit
an adjoining property) versus in gross easements (interest
created was not for the benefit of a particular adjoining
property)?

e  Are there state laws that authorize ICs (e.g., whether the
state has adopted UECA, and what role is allowed under
that statute for EPA)?

e  What are the limits of the local government zoning and
permitting authority?

e  Which state and/or local agencies have the legal
authorities to control the potential exposure points (e.g.,
commercial fishing, market place, restaurant,
sport/recreational/subsistence fishing)?

¢ Do these regulatory agencies actively enforce existing
regulations?

The specific provisions of ICs usually depend on the specific
site conditions as well as the type of legal instruments
available.

L

3.3 Layering

Oftclﬂls e more effective if they are layered or
implemented in series. Layering can involve usmg different
types of ICs at the same time to enhance lhesprolectlvenesézf
the response action. For example, layenng’é}ggéve{nmenta
controls and informational devices is s 2-commoi -approach
used at sediment sites to control hugfiaishalth expdsure
through eating contaminated fish !a,%d 8t shellifish. 7 Although
layering can have its advagltages asian IC stfategy, site
managers and site atlomeys“%should eValuate whether layering
may lead to m1sunderstand1ng€eoverraccountablllty orto an
unnecessarily restrictivestespons e’(g., preventing reuse) if
ICs are not narrowly tailored t(} meet the response objectives.

The la € commensurate
w1thd.tng§5 moufit,‘cohcentrations, toxicity and other

cRataclerstics of thedesidual waste. Site managers and site
attorneys shonld alsoGonsider informing the entity responsible
for maintainingZaparticular IC that layering does not diminish

"7 For guidance on institutional controls at contaminated sediment sites,
please see Contaminated Sediment Remediation Guidance for Hazardous
Waste Sites, December 2005. EPA-540-R-05-012, OSWER 9355.0-85 or
Principles for Managing Contaminated Sediment Risks at Hazardous Waste
Sites, February 2002. OSWER Directive 9285.6-08
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the importance of its responsibilities. For an additional
explanation of layering, see A4 Site Manager s Guide to ICs. -

3.4 IC Implementation and Assurance Plans

To ensure effective implementation of 1Cs, we recommend
using an IC Implementation and Assurance Plan (ICIAP)."®
a reference to

£3i %@&M plan.”
An ICIAP is designed to systematically (a) eslabﬁ h\qld
document the activities necessary to implement and‘e
long-term stewardship of ICs, and (b) spcﬁ@*the pers
and/or organizations that will be respofisible'forconducting
these activities. EPA recommends lhatethe/Reglons)I prepare a
detailed ICIAP which can help ensure ICs: arﬁroperly
implemented and operate effeffive y\ dunng their entire
lifespan, and that can functlop\as a s"mglé"source of concise
site-specific IC ififormatiénNABPRP- 1éad Superfund sites, the
revised model Remedlal Desn

sfsome qpnonal model’language regarding their use.
el RD, RAConsent’Decree Office of Site

' t.i nforcement, Office of Enforcement and

sistance. October 2009, sections TV & IX).

The ICIAP shguid identify the existing or anticipated
enforcement documents and approaches that may be used to
&gorce the ICs, where applicable. It should also describe how
combination of ICs for the site relate to the reasonably
anF’cipated future land use assumption used in the response
ection process, especially for special siting circumstances
(e.g., schools), as well as resource use restrictions called for in
the decision document and how they will be effective and
durable over their lifetime. Finally, the ICIAP should address
effective steps for information disclosure to affected
communities, and full cost accounting of ICs throughout the
life of the cleanup project. -

The ICIAP may be developed at different times during the

cleanup process, depending upon the size and complexity of

the cleanup and the cleanup authority or program under which -
it is being developed. Although information related to the
development of the ICIAP may be generated throughout the
cleanup process (site investigation, response selection,
response implementation, and long-term stewardship), it is
generally recommended to initiate the ICIAP prior to, or at the
same time as, the design (i.e. RD phase under CERCLA) of
the physical response action and finalize it with the
completion of the response action. This approach should allow

An ICIAP may not be appropriate for emergency removals and time-
critical removals since information needed for 1C planning and
implementation may not be available prior to a removal action.

1% 1C1APs do not replace the need to consider ICs in the Feasibility Study
analysis or including ICs in decision documents.



!

"estimate of the full life-cycle cost of ICs is often an important

time for the site managers, site attorneys, and other interested Finally, accurate response cost estimates are typically
parties to complete detailed post-response discussions with important so that agencies, governments, responsible parties,

potential IC implementers, inspectors and other stakeholders. and other organizations with the long-term responsibility for
If the ICIAP is not developed in time for inclusion in decision the ICs can know their financial obligations prior to entering
documents, those documents may note the usefulness and into settlements. Their involvement can help ensure that
potential scope for an ICIAP. The criteria and responsible adequate resources will be available in the long-term for
authority for terminating each selected IC should be identified maintaining and enforcing ICs outside of an agency s direct
as part of the full life-cycle planning process in the ICIAP. control, and can significantly increase the reliability of the ICs
and overall protectiveness of the response. “Formore
As an example, the need for early development of an ICIAP information on cost estimation, please see a Guide.to.
may occur at contaminated sediment sites where CERCLA Developing and Documenting Cost Estzmates Dur?hghe
remedial investigations are in progress and human health Feasibility Study, July 2000, EPA 540- R 00’ 02 OSWER
exposures from eating contaminated fish are well documented. 9355.0-75. - 4

In such circumstances, developing and implementing an
ICIAP in collaboration with appropriate federal, state and/or

local jurisdictions, in advance of and/or in conjunction with 3.6 Funding
the engineered response should help ensure protectiveness for Reliable cost estimates can; '_\ EW
populations at risk; by receiving timely outreach and as states and PRPs/ who wnll\be responsible for site cleanups

education, those populations can modify their fishing and fish
eating behaviors.

ible for: the,(‘:’leanups are often required
to provide, dSstirancés to%fgulalory authorities that they will
complele the O&M, 1nclud1ng’1Cs Regions should ensure
EPA is developing a separate guidance on preparing IC that wﬁatever enuly will be’r responsible for maintaining the IC,
implementation and assurance plans. sdinglochl governments, has the capacity to do so. Cost
also help the planning process for removal

3.5 Cost Estimation actions wheni appropnate Under RCRA, the owner/operator
of a facility is responsnble for conducting corrective action
which includés ICs.

There are several reasons why a complete and realistic

part of the IC planning process. For example, an accurate
estimate of the full costs to all parties (e.g., EPA, the State,
local government, property owners, federal agencies, and
responsible parties) can help,evaluate the cost-effecllvenéf\s C
alternative remedies during response selection,’ ¢

Anglmportant part of this assurance can be the availability of
Stl‘l}é?Ol‘ PRP funds throughout the life of the O&M. Further
information regarding assurance requirements and costs is
provided in Sections 4.4, 6.5, and 8.7 herein.

an important component of total remediation and/gf femoval 3.7 C itv Invol ¢
costs. Early in the cleanup process, such as durmg th&.RYFS, -/ Lommunity Invoivemen Sﬂ/"“
EE/CA, or CMS, cost information would t 4.cally be Another im IC planni all LD
compiled to assist in response decision-mg n% using thé best community involvement. Site managers and site attomeys b (‘,»)
information available at the time. Durmg the mspon e action should work with the community early in the process to ‘ \‘\/S;J\’\
design phase, more precise inform guon\usually 1§7developed understand the future land uses being considered at a site, aj N
and can be used for designing and{planning the ICs and for understand how ICs may impact future land uses. Land use ‘r,:)
preparing the ICIAP. planning decisions are generally intended to serve the interests A
. of the community, and communities typically play a central (z
In addition, IC maintenan ,\dnd enforcement costs may role in shaping policies at the local government level
extend beyond the 3Q;year penod»tr ditionally used in many regarding land use planning. As mentioned in the Land Use in
Tesponse Cost calculat 0 Thest continuing costs should be the CERCLA Remedy Selection Process directive (OSWER
acknow}edged }Nhéyn develQp}gg response cost estimates and 9355.7-04, May 25, 1995), where there are concerns that “the {‘
can be«’importantq?f‘evaluatmg long-term effectiveness. local residents near the Superfund site may feel®
disenfranchised from the local land use planning and \]&
development process...EPA should make an extra effort to
) reach out to the local Commumty to establish appropriate

; guidance recommended the general use of'a 30-year period future land use assumptions...”** Thus, community input is U
of analysis for estimating present value costs of remedial alternatives during
the FS (USEPA 1988). While this may be appropriate in some circumstances,
andisa commor}l){ made simplifying assgmplion: t_he. bla.nkel use of a 30-year . . . .
period of analysis is not recommended. Site-specific justification should be See, for example, 40 CFR § 264.101 for financial assurance requirements K}A(
provided for the period of analysis selected, especially when the project for corrective action at RCRA-permitted facilities. S
duration (i.¢., time required for design, construction, O&M, and closeout)
exceeds the selected period of analysis * (Guide to Developing and 22 | and Use in the CERCLA Remedy Selection Process (OSWER Directive

Documenting Cost Estimates During the Feasibility Study, July 2000, EPA

9355.7-04; M: available at http:, .epa. sps/bf, -
540-R-00-002 OSWER 9355.0-75) ; May 1995) available at http://www.epa.gov/swerosps/bf/htmi

doc/landuse.htm. \(\@fﬂ&
U
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_ often critical in helping site managers and site attorneys the state and local agencies responsible for oversight and

develop assumptions regarding the reasonably anticipated management of the controls have the ability and capacity to
future land use for a site, and in selecting ICs. implement, maintain and enforce the controls. ICs can only be
a reliable component of site cleanup if the responsible

Site managers and site attorneys are encouraged to work with agencies have the ability, willingness and capability to oversee

the Community Involvement Coordinators (CICs) to develop and manage these controls. The Regions should consider a

strategies to ensure that the community understands why 1Cs number of factors when evaluating ability, willingness and

are needed (e.g., why it may not be feasible to clean up the site capability for the management of ICs, inclugfﬁg:

to levels that allow for unrestricted use), how the ICs will F

work as part of the cleanup to protect human health and the e  Can the ICs be accurately mapped?

environment, and any potential implementation issues -

associated with an IC. Community understanding and support e Isitpossible to use the States’ ofiecall system(s) to

can significantly improve the likelihood that ICs will be prevent breaches? é '

appropriately selected, implemented and maintained /

effectively. e Isit possible to establishza mandé{gp/gy monitoring and
reporting program tofroutinely review ICs to ensure

Regions should ensure communities have meaningful their continued eﬁféc{;venes"s’jf“

opportunity to review proposals for site remedies and provide 2 2

adequate information to allow informed public comment *  What enforc€ment authgrities are available to ensure

regarding the choices between cleanup alternatives that either IG$are maifitaified? ﬁ)

achieves levels that allow for unrestricted use, or leave levels
that lead to restricted uses and rely on ICs. When waste is left :
in place and ICs are needed, Regions should provide the A
affected community an opportunity to review the analysis controls, compliance status, and monitoring reports to-
(e.g., a proposed plan) that supports the choice of leaving interested/stakeholders, state and local environmental
waste in place as opposed to a more aggressive cleanup. ofﬁC}als?

Is it p%s‘siblc to cstﬁblish informational ICs that
, ﬁgﬁgéﬁavely disseminate information on the location of

Once cleanup actions have been completed, the local
community may be impacted by ICs and associated land use
limitations if there is residual waslte on site that requires
continued management. As such, one of the critical roles a
community can play is to identify potential issues regarding:
state or local government capacity or ability to niangge and
oversee the ICs effectively. In the event that there s
question about the ability to manage and oversee) Cs
effectively, Regions should consider whether it may be
appropriate to consider removal of additiq

Is there a source of funding, or is it possible to
establish a mechanism to provide funds, for the
operation and maintenance of ICs?

* How are IC expenditures to be tracked? Is there a
history of expenditures that can be used to refine
future planning estimates for the long-term costs of
maintaining [Cs?

eliminate the need for ICs, or rely on/glhg:r ICs; m%an be 4. GENERAL IMPLEMENTATION
effective in ensuring that reuse would“oPpose a‘{hteat to ISSUES
human health or the environment.§ ‘ 4

NP : £ A number of factors should be considered to evaluate whether
Finally, it should be recogniztd thatipuiblic-input can help ICs. can be effectively implemented as part of‘ a response
identify combinations of ,I“Cg;ma{ can more cffectively action. These factors, and ?he roles of the various interested
facilitate the return 9j @iq\\/ironhd"e_,g‘vggl‘ly distressed properties 1o parties, may differ depending on the type O_f IC instru.rr‘xent, the
beneficial use. Forggxamgle CERCLA Fund-financed sp?uﬁc c1r'cumslances al_each site, an.d whlch‘authormes are
responsefactionggg’ay req‘ﬁii’c;;cénain state assurances for being applied. Al many sites, respons.lble parties may have the
impleméming,fma‘i_\ﬁ!aining)and enforcing ICs at remedial primary responsibility for implementing and ensuring the
actiéhesites followfh“?{)chﬁpktion of the remedial action, and long-term effectiveness of ICs. This section addresses some
for implefﬁfgﬁrgtjng postéremoval site controls at removal sites. general issues and concepts typically encountered in
Involving communpity members in the evaluation of the implementing ICs.

options may piovide valuable information and foster the
underslanding,’l,acceplancc, and support for ICs that can be

POT 4.1 Documentation of Use Restrictions and IC Instruments
critical to support the long-term reliability of the cleanup.

in Decision Documents

For most cleanup programs, use restrictions and IC
instruments relied upon to help achieve protectiveness should
be incorporated in site decision documents; often such an IC
can be based upon a preexisting state or local law or program.
The decision document(s) should describe the rationale for

3.8 Capacity for Implementing and Managing ICs

When ICs are to be employed as a component of a site
response, Regions should carry out an analysis to determine if
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using the ICs in helping to achieve protectiveness (e.g., their
role in maintaining the effectiveness of the response action)
and should include as much detail about the ICs as possible.
Specifically, the decision documents should describe how the
recommended ICs accomplish the specific land and resource
use restrictions that are the objectives of the IC.

General Implementation Issues
¢ Documentation of Use Restrictions and IC
Instruments in Decision Documents (Section
4.1)

Drafting IC Language in the Selected
Instruments (Section 4.2)

Role of Local Governments and Communities
(Section 4.3)

State Assurance for Stewardship at CERCLA
Fund-lead Sites (Section 4.4)

ICs and Landowners (Section 4.5)

Different cleanup programs utilize different authorities,
processes, and documentation of response actions. The main
remedy decision documents used for Superfund remedial
actions generally are RODs, Explanation of Significant
Differences (ESDs), and ROD Amendments. For CERCLA
removal actions, the Action Memorandum is the decision
document to select and authorize removal actions (Superfund

Removal Guidance for Preparing Action Memoranda, Seplember
2009 which updates and replaces Superfund Removal Procedures.

Action Memoranda Guidance, OSWER 9360.3- 01)’: BecauS'é?
ICs are generally not selected as part of the removal action;.’

State will be the lead agency for planning, 1mplement1}&
maintaining and enforcing ICs in those cases where ICsw would
be appropriate after the removal action and/Where the Slte'lb
non-federal. Examples of RCRA documents thatsmay contain
IC language include permits and ordefgri”c’brrecmﬁe action
decision documents known as Stat menis of? asns Final
Decision/Response to Co§\mgpts and equ1va]enl documents
issued by authorized states Brownhe ds"fyST and federal
facility sites often have ed al nt dec1snon documents,
cooperative agreements, or wor, plans

In addmon to dgcnS{on cuments, other documents that may
it ) elated‘to the remedy and/or ICs for the
uperfund® rders CDs and related documents. The
lC requlremems in an O&M plan five-year
ow{perlodlc remedy reviews, or equivalent
ymay provide IC details. For federal facilities

rev1ew( >
documents a
under CERCLA LUC implementation details are generally
placed in a post-ROD enforceable document usually called a
LUC Remedial Design or Remedial Action Work Plan or a
LUC Implementation Plan.

Specificity of Language in Decision Documents - Selecting
Restrictions and ICs. Because many ICs involve complex
legal analysis and issues, site attorneys should play a leading
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role in developing the appropriate language. Developing the
appropriate language may require a combination of expertise
in the federal and state environmental laws, regulations, and
programs involved, as well as local and state real estate law
and practice. One of the challenges that site attorneys and site
managers may face is translating the substantive land and
resource use restrictions selected in the decision document
into IC instruments. Vague or missing language about the
restrictions in the decision document may Have dnintended
consequences including either under or overly- prescnplnve IC
instruments. As a general principle, site managers a
attorneys are encouraged to present information in deusxon
"
documents that, for any ICs selected 1@he decmon document:

Clearly describes the objectives, to beﬁ._;ggwgmed in terms of
specific land and resourcé’usetrestrictions;

Includes a map and dééfénbes the g%éraphlc location of
the resmcted areas;

Idenufxes the enti/’ify EV's.responsxble for implementing,
mai tammg? and enforcmg the ICs;

pl}ns for maintaining and, as appropriate, the
ability of the anticipated IC instrument(s);

Evaluaft /likelihood that the ICs can be effectively
1mplemented and

Identifies the necessary lifespan of the IC (e.g., either as
interim or permanent measures).

Anldnalysis of this type of information will generally help the
site manager and site attorney appropriately select the IC
instrument(s) that can meet the response action objectives.

* Providing this information to the public should also aid the

public's understanding of the need for the specific ICs and
their relationship to the overall response. This analysis should
be appropriately documented in the decision document(s).

It is recognized that at the time of decision document signature
there may be some uncertainty as to the specific IC instrument
to be implemented at the site. Every effort should be made to
provide as much specificity at the time of the decision
including, where appropriate, the types of uses of the site that
should be protective based on the proposed response actions,
the ICs that can help ensure protectiveness, and which entity
will assume responsibility for implementing, maintaining and
enforcing the restriction, where possible.

For additional information on federal facilities, see EPA’s
Sample Federal Facility Land Use Control ROD Checklist
with Suggested Language, October 2006.

Modifying Existing Response Action Decision Documents. In
some circumstances, it may be appropriate for site managers
and site attorneys to work together to clarify or specify IC
requirements in existing decision documents (e.g., where IC
language is vague or incomplete). At Superfund sites, if the
change to a Superfund remedial action is deemed minor or not
significant, it may be appropriate to clarify the ROD through a



memo to be added to the site {ile. If the change is determined
" to be significant, but not fundamental, an ESD may be
appropriate. In some instances, a site manager and site
attorney may determine that an opportunity for public
comment is appropriate for sites with significant stakeholder
interest. In some cases, a fundamental change to a Superfund
remedy may be necessary; in such cases, a ROD amendment
should be prepared. This may occur in situations where, for
example, an implemented remedy that relies in part on an IC
fails to attain the remedial action objectives (RAOs). In
addition, if an appropriate IC cannot be developed to attain the
RAOs described in the ROD; a revision to the overall remedy
may be warranted.

Regions should continue to review and strengthen ICs with
periodic reviews that take changes in land use into account.
For a site-wide ready for anticipated use (SWRAU)
determination, 2 the Regions consider whether all ICs called
for in the decision documents are in place and continue to be
effective. IC instruments, such as notices, can be effective
controls and should be considered when evaluating a SWRAU
determination. In some cases, it may be appropriate to
strengthen, layer, or include supplemental ICs at the site to
ensure protectiveness of human health. In the event that a
review (e.g., a CERCLA FYR) identifies the need to modify
the existing IC(s), it may be appropriate to modify the original
decision document (e.g., the ROD). If a decision document is
amended to require additional ICs, then the Region may want
to wait to evaluate whether the site achieves SWRAU.

If the RAOs can be met using new or additiona} ICs, Reglo S
should evaluate what type of modifications, if any, to ex{sung
remedy decision documents and associated enffcement
documents (if any) may be appropnale Where lhe{R\égxon
makes changes to the engineering component of} the}emcdy,
the site manager and site attorney also shouggpgnj’sure that)gmy
existing ICs are consistent with the revisedremedy. For
information on changing Superfund }gq*lﬁ%'gges\*sg(:\A‘Guzde to
Preparing Superfund Proposed Plansy’Récords,of D,ectston and
other Remedy Selection Decision Docupients,”JEPA 540-R-98-
031, OSWER 9200.1-23, July 1999%:When documentmg
significant changes made t0;a remedymm,.thé’Superfund
program, the lead agency muit comply with the public
participation requ1remenls of CE&@LA § 117(c); the NCP-
also has prov1510ns thal‘*address public participation (see e.g.,
40 CFR_§§ 300; 435(c)(2)(1§§nﬂ 300.825(a)(2)).

To/ﬂocu{ncm IC chauges’ to the removal action, the Region
should either; supplement or amend the action memorandum as
appropriate de%ndmg upon the nature of the IC and the
change. )

Under RCRA, a permit modification or change to a corrective
action order may be necessary if the previously understood

 As further discussed in Section 9, this determination is made for purposes
of the Government Performance and Results Act:

. conditions, selected remedies, or overall operations change.

Page 11

The requirements for modifying an existing permit may vary
from state to state. If the selected response, including any ICs,
differs from the proposed response as discussed in the
Statement of Basis, the final permit modification should -
reflect such changes.

As stated previously, Brownfields and UST ¢leanup
requirements vary by state authority, so theﬁ'ﬁ%ﬁne manager
and site attorney should research the existing adrmmstratwe
procedures for modifying response decisions.

addressing several potential is 1C language in a
N,

variety of contexts. Vague@rgnappropn}té IC language can

lead to confusiorfand con‘ﬂlc{_n establishing effective ICs

and, in some cases, m’ay resul .:tpe creation of unintended

rights and/, f%bhgauon%_: Regiops generally should ensure that

the IC la{guage in the instrument clearly states the IC

ob]eom{es (e.g4s }qstrlct we;ll drilling) and their relationship to

the’fe Rgnselﬁctlon (e.g., prevent human consumption of

contammate ,ground water).

“t

Using S ubjectf]Watter Experts and Stakeholder Input

It may be useful to consult subject-matter experts and

'stakeholders in developing appropriate IC provisions. For.

ple, special expertise may be needed to develop language’

When developing the specific IC language, the site attorney
may consider consulting, where appropriate, with officials
from national professional organizations; the state attorney
general’s office; state environmental protection agency; local
government planning agencies; several EPA offices including
OSRTI, Office of Enforcement and Compliance Assurance -
(OECA), FFRRO, FFEO and OGC; responsible parties; site
owner (if different from the responsible party); other federal
agencies; and community stakeholders. Such consultations can
help to ensure that IC instruments that are identified and
implemented (such as covenants, easements and notices) are
recorded in tocal land records, and comply with the real
property law and recording statutes of the appropriate
jurisdictions. Such consultations can be especially useful
because state laws can vary significantly.

For enforcement-lead sites, attorneys may consider drafting
enforcement documents that would require the responsible
parties to provide supporting information (e.g., a certification
from a real estate attorney) demonstrating that the covenant,
easement, of notice meets the appropriate requirements for the -
jurisdiction. In the case of local governmental controls such as
zoning, the site attorney and site manager should work closely
with local government staff to ensure that the IC can be
implemented, maintained, and enforced.



— .the engineered response action. In addition, the IC shd fid

Through active interagency and intergovernmental
coordination, the site attorney and site manager usually can
better ensure that the language used leads to effective ICs that
meet the IC objectives stated in the decision document and
that can be appropriately implemented, maintained, and
enforced within the jurisdiction. Community involvement in
the development process to promote the acceptance and

_understanding of ICs can help in developing ICs that are

reliable, durable, and effective over time.

Useful IC Provisions. The following provisions should be
considered for inclusion in the IC documents:

" e Notification to lessees. Enforcement documents such as

Administrative Orders on Consent (AOCs) and CDs may
reference existing lease agreements and require lessors to
notify existing lessees and sub-lessees of the residual
contamination and the restrictions on the use of the
property. Also, a notice of the residual contamination and
use restrictions should be included in any future leases or
" subleases of the property and such leases and subleases

should be made subject to any proprietary controls.

e Notification to EPA, states, tribes, and local governments.
The site attorney and site manager should determine
whether proprietary controls and enforceable documents
should require the signator or owner of a proprietary
interest to give prior notice to EPA (or other lead agency),
as well as the state, tribal, and local governments, of any
changes in land use, property transfers, or any other
‘activity that may affect the protectiveness of the IC and/

have clear provisions for notification in théievent of :
_breach of the IC. Such notifications should in 1b_ate or
provide enough information to determine, 1f the G
process and environmental performance Q jecuve “are:
being met. A V

e Site description. 1C documents should include.a
comprehensive site descnpﬂonft% hel% focu\sjt ICs
needed on specific areas of the¢ & sit€ or on specific
environmental ISSUCWIOHV jould: /v01d applying ICs
to the entire site rathe «,tha\n the“Specific area requiring the
restriction, where thiS would result in the needless
restriction of argassthat sﬁbul\d Tot have been subject to
ICs. Thus, it is; 1mportant to accurately describe the parcel
bou!idanesf\ nq the lécatmn of any residual contaminants

agwell as’proyide a map to reflect these boundaries and

Iocati\bns Appropnafe mapping can show both the
locatloq site-related contamination and where ICs have
been implemerfted. It is also helpful to note the location
of any str}ctures (including temporary structures
associated with response activities), zoning, ownership,
and other information deemed relevant for the intended
use of the site. It should be noted that the location and
dimensions of the residual contamination may change

~ over time (e.g., due to contaminant migration or
attenuation). A number of descriptors can be used to
characterize the location and other factors about the site.

/%%
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Information describing suggested location variables can
be found in Section 3 of the Institutional Control Data
Standard, Standard No.: EX000015.1, January 6, 2006,
Environmental Data Standards Council (EDSC). At some
sites it may be appropriate to develop dual descriptions,
where the EDSC standards are different from the legal
description.

e  Termination. The site manager and silg,gf‘tog\lfy should
determine the criteria for terminating a partléular IC and
who will have the authority to make and 1mplement thal
determination.

4.3 Role of Local Governments andommumtles

While EPA, the state, or tribe ma take the‘lead on many
response actions, local governmen d commumty members
typically plan and regulateﬂand use athe’site. Local
governments and* gommumty members”can offer valuable
information on the land\use controls available in their area,
and may help develop créative solutions that can help ensure
protecyon "of human health’ arid the environment while also
congidering thefhteresls ofother local stakeholders. Local
governier {s*are often the only entities that have legal
aulhont;f&m mplemenl certain types of ICs (e.g., zoning
restrictions).\J -herefore local governments and community
members generally are important partners for implementing,
maintaining, and enforcing certain ICs.

—

Some Potential Key Roles for Local

Governments and Community Members
( ¢ Provide input on the reasonably anticipated future
use at the site.

¢ Provide information and input on the available land
use controls within the jurisdiction of the local
government.  ’

+ |Implement, maintain, and enforce zoning and
permitting regulations.

¢ Evaluate building permit requests, site plans, and
zoning applications.

+ Provide notice to EPA and the state regarding land
use changes at the site.

¢ Provide information relevant to the planning,
design, and execution of periodic reviews, such as
the CERCLA Five-Year Review (FYR) process.

—_— — —_—

Site managers and site attorneys are encouraged to involve
both community members and local governments early in the
response process, and to discuss reasonably anticipated future



. land use, public health protection goals, and the IC
instruments being considered to achieve these goals. In
addition, it can be important to clearly discern the regulatory
jurisdictions of different state and local resource agencies and
public health agencies regarding their authorities and
programs. This process often encourages multiple face-to-face
meetings with local officials and community members by both
site managers and CICs. The involvement of local
governments and community members in IC planning and
implementation can lead to more effective and appropriate
ICs, and avoid delays in developing them or completing the
cleanup.

4.4 State Assurance for Stewardship at CERCLA Fund-
lead Sites

In general, CERCLA § 104(c)(3)(A) requires the State to
provide assurance that it will assume responsibility for O&M
of a Fund-financed remedial action. The NCP (40 CFR

§ 300.510(c)(1)) provides that “the State must assure that any
institutional controls implemented as part of the remedial
action at a site are in place, reliable, and will remain in place
after the initiation of O&M. The State and EPA shall consult
on a plan for operation and maintenance prior to the initiation
of a remedial action.” These assurances are normally
documented in a cooperative agreement for State-lead sites, or
in a Superfund State Contract (§SC) for Fund-lead sites.

Detailed cooperative agreements and contracts with State

agencies may contain much more detailed information about/"

IC implementation than an ICIAP. These cooperative
agreements, contracts, or commitment letters capybe use vy
clarify the State’ s role in 1mplement1ng ICs that“are p;rt of ‘the>

lead sites. See Section 8.7 for further’ detarls
the use of Fund money.

\,
on the’llmrts of
i

An agreement to fund the?;}utral impler entatlon of ICs and
formalize O&M responsﬂ?ﬁmes may, enable the State to
provide the necessarygassurance-. wever, if the State is
unwilling or unable(to provrde this assurance, the site manager
and site atlorney%w 12y need: to*consrder other ICs or, if
necessity, choose \‘n alternafe remedy that does not need ICs
to ensur tecuveness s Therefore, it is important that a site
manager ang site attomey fully understand the capability and
willingness of the,State to provide assurances for ICs before
Superfund remedy decisions are made.

Prior to initiating a time-critical or non-time-critical removal
action, Regions are encouraged to seek a written commitment
from the State, local government, or PRP that they will
assume responsibility for ICs. Where the State will be
responsible for the ICs following a non-time critical removal
action, the request for commitment could be included in the
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applicable or relevant and appropriate requirements (ARARs)
request letter (which may already be happening prior to
signature of the decision document). For PRSCs, the Region
is encouraged to obtain the commitment prior to initiating the
removal action. For an emergency removal, the Region may
seek a written commitment after initiating the removal action.
See Superfund Removal Procedures — Removal Enforcement .~

Guidance for On-Scene Coordinators, OSWER'\9360 3-06, April :

1992.

4.5 I1Cs and Landowners

Generally, owners of contaminated propertgar T
for addressing the contamination on their proper yy including™
implementing and/or maintaining-ICs. Under.CERCLA for
instance, landowners specrﬁca]ly Tnafy be liable for costs
associated with orf performﬁng of the"*cleanup

£
There may be instances, under ¥ of the cleanup programs.
where a regffiction needs‘to be placed on the property of a
landownér wha did not cause or contribute to the

con; natlorgﬂnder CERCLA EPA has authority to obtain
propes access under § 104(e) to order parties to perform site

cleanup\il _

trives to ensure that the parties responsible for the

" comammatlon implement and maintain ICs, including those

restrictions on properties not owned by them.?* In such cases,
a responsible party may need to negotiate with landowners in -
order to obtain cooperation or agreements to maintain an IC
on their property. If responsible parties are unable to negotiate
an IC with landowners, the Region may need to reassess the
response action or pursue other strategies to implement the
selected IC. Where responsible parties are unwilling to work
with landowners to implement ICs, the Region should ensure
that IC commitments or requirements made in enforcement
documents (e.g. commitments in settlements, requirements in
administrative orders) are met. Where landowners of '
contaminated property are unwilling to have an IC
implemented on their property, the Region may require them
to take an appropriate action through enforcement tools such
as a Unilateral Administrative Order (UAO). These scenarios
are addressed in more detail in Section 9.4 herein.

Where a response action involves ICs that are to be
implemented on properties owned by parties who did not
cause or contribute to the contamination, the community
(including all property owners involved) and local government
should be involved early during the response process.
Moreover, any affected landowners should be given adequate
notice of the proposed response action and the opportunity to
comment. This can occur, for example, in the Proposed Plan -

2 S Epforcement First” to Ensure Effective Institutronal Controls af
Superfund Site, OSWER Directive 9208.2, March 17, 2006.

-—



. and comment period process used for CERCLA remedial
actions.

The sections below discuss some specific considerations when
. ‘contemplating a remedy that calls for landowners who either

- qualify for conditional limitations on, or exclusions from,
liability or who are otherwise not liable to take steps to
implement or maintain ICs.

Conditional Limitations on or Exclusions from, Liability for
Landowners of Contaminated Property. Some selected
response actions may call for ICs to be implemented on
properties owned by parties who did not cause or contribute to
the contamination but nonetheless may have responsibilities
for implementing and maintaining ICs on their properties. For
example, the Small Business Liability Relief and Brownfields
Revitalization Act, Pub. Law 107-118 (the Brownfields
Amendments), enacted in January 2002, amended CERCLA to
... provide and clarify certain qualified liability limitations for
- .. landowners, including: (1) bona fide prospective purchasers;
* " (2) contiguous property owners; and (3) innocent landowners.
‘These qualified liability limitations are conditioned on
meeting certain threshold criteria and continuing obligations.
: Particularly relevant to ICs is the continuing obligation to
~— comply with any land use restrictions and (o not impede the
effectiveness or integrity of any ICs established, relied on, or
connected with a response action. For more information on
these statutory liability protections available to landowners,
see Interim Guidance Regarding Criteria Landowners Must Meet

in Order to Qualify for Bona Fide Prospective Purchaser,

.~ Contiguous Property Owner, or Innocent Landowner leztatlons
on CERCLA Liability (“Common Elements” Guidance), March 6
2003, @ '

- 7
Some responses may also call for ICs on propemes oi:\vned -by

parties subject to a liability protection (e. g,’landowners of

- .zuncontaminated properties that have liability: protecllon and
. the properties are otherwise integral to @ tesponise- actlon) For

_ cxample an IC can be used to protect the 1ntegr1;y “of a ground

water sampling well that is in place 16’ monitor the migration
of a contaminated ground water plume.- Ilmay be challenging
to implement ICs in lhes%Lscenarlos becatise the landowners
have a liability protectlon that shJelds them from liability for

of the re'spons%and the nes’eé%jd?gfor the IC, is particularly

: anwn these" cases

%

- For landowriegs that may not qualify for the qualified liability
limitations co?a’ ned in the 2002 Brownfields amendments,
EPA has enfofcement tools that may alleviate some concerns
about their CERCLA liability as owners of contaminated
property. EPA issued its Policy Towards Owners of
Residential Properties at Superfund Sites, OSWER Directive
9834.6, July 3, 1991, an enforcement discretion policy, the
goal of which was to relieve residential owners of the fear that
they may be subject to an enforcement action even though

_im

they had not caused the contamination on the property.
Similarly, EPA has issued an Interim Enforcement Discretion
Guidance Regarding Contiguous Property Owners, January
13, 2004, and a Final Policy Toward Owners of Property
Containing Contaminated Aquifers, November 1995, which
discuss EPA’s enforcement position with respect to
contiguous property owners and owners of property that
contains an aquifer that has become contaminated as a result
of subsurface migration. N

Additional Considerations. The challenges preseh{eﬁ‘by
implementing ICs on properties owned by landownersiwho
did not cause or contribute to the contammatlon are
heightened when the desired IC is a proprletary &8htrol. These
challenges are significant but sg-are the beneﬁf§ of proprietary
controls, such as their enforceﬁifnhty and long-term
effectiveness. These conig&deralmns should be balanced when
determining whern-to pursue‘*other types of ICs.

I”./EMENTING PROPRIETARY
no_,r:s

: éontrols generally use real property and contract
law to place restrigtions on, or otherwise affect the use of
property or related resources. Common examples of
proprletary controls include covenants and easements, which

ngive their holders “property interests,” or the right to restrict

of the land, but generally not possession of the land.

. 7lmplementing Proprietary Controls

Principles of Proprietary Controls (Section 5.1)
Proprietary Control Strategies (Section 5.2)
Documenting the Proprietary Control (Section
5.3)

Selecting the Grantee (Section 5.4)
implementing Proprietary Controls at CERCLA
Fund-lead Sites (Section 5.5)

State Assurance Requirements for Acquiring
Real Estate Interests under CERCLA (Section
5.6)

Establishing ICs through RCRA Orders and
Permits (Section 5.7)

5.1 Principles of Proprietary Controls

For a proprietary control to be put in place, a transaction
typically occurs in which a property interest is conveyed from
the owner of the land, known as the “grantor,” to some other
party who will be the “holder,” also known as the “grantee.”
The term “grantee” refers to the party holding the reserved
uses (e.g., property interests). This transfer of interest
generally is memorialized in a written agreement, which is
then recorded in the local land records.

For example, a property owner (grantor) may agree to restrict

the drilling of ground water wells on his/her property and
grant the right to prohibit the drilling of wells to another party.
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Through the recording of a proprietary control, the restricted
" uses normally are considered to be “running with land” so that
all future owners or interest holders would be bound by them.
Selecting an appropriate grantee can be one of the most
critical issues in the effective implementation of a proprietary
control, and is discussed in Section 5.4 herein.

The implementation of a proprietary control may or may not
be part of a larger transaction involving the sale or transfer of
the underlying property. Some states do not consider certain
proprietary controls (e.g., covenants) to constitute interests in
real estate. However, the process for implementing such a
control will typically be similar to that needed when the
control does constitute an interest in real estate.

Since proprietary controls rely heavily on state law and
practice, it is important to be aware of all relevant state
legislation and regulations. States can address some of the
legal impediments to the long-term durability of proprietary
controls through legislation (e.g., statutorily allowing the
environmental covenant to “run with the land”). Several states
have adopted some or all of UECA, model legislation that may
reduce the legal and management complications associated
with using environmental covenants as ICs. The site manager
and site attorney should determine whether there are any such
state statutes, and whether they can help ensure the
protectiveness of the remedy before the response action is
chosen and thereafter as part of any periodic review,
maintenance and/or optimization of the remedy.

5.2 Proprietary Control Strategies

At many sites, the responsibility for implemen(ing propnel L
controls typically rests with the responsible party g of
landowner. At many CERCLA Fund-lead cleanups
the State (depending on which is the lead agency) will
typically have implementation respon51b111ty as,part of the
response action. Required activities arg usuall documented in
a CD or an administrative cleanup rde}(ellher upilateral or
on consent). At a minimum, the docu,ment shoulifstate the
objective of the IC, the logation ofithe prop!ty and specific
areas to be covered by lhc;IG, the specnﬁotype of proprietary
control anticipated, the parly%ho will be the grantee, and a
requirement that the responsfg&i%’ﬁarpy provide notice to EPA
and/or the state if thc'contro] is violated.

,A \Or

Generally, when\the\responmble party owns the land that is
beinf resmcted the<proprietary control should be
memorialized,in an eptorceable easement or restrictive
covenant. If\t})lg\response action includes the use of a
restriction on the/use of 1and not owned by the responsible

party, that responsible party should use its “best efforts™* to

B wBest Efforts” 15 defined for the purposes of the EPA CERCLA Model
RD/RA Consent Decree to include the payment of reasonable sums of money
in consideration of access, access easements, land/water use restrictions,
restrictive easements, and/or an agreement to release or subordtnate a prior
lien or encumbrance (Model RD/RA Consent Decree, Office of Site
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obtain a proprietary interest. This can include responsible
party compensation to the affected landowners for the -
proprietary control. To secure an agreement with the owner of
the affected property as to the valuation of the property
interests, one or more independent appraisals may be
necessary.

If the responsible party cannot obtain the nec€ssary inlerests
interests, and the responsnble party may be requfr"ed“lo
reimburse EPA and/or the state for all costs incurred:in I,/
acquiring the interests. EPA has authoritytq? acqu1re property
interests for purposes of conducting rcmedlal‘acnon at
CERCLA sites provided that the Stale%efés Fjaccepl transfer
of the real estate interest when Q&M is 1m‘nal d.” For
additional information on oth Per s}“c ment strategies that
may be appropnate, see Sechn 94.%

For purposes of allo mg EPA to 1rcct1y enforce certain
proprietary; co trols? EPA may pursue the role of a “third party
beneficjaTy.” That is, anothepparty such as a responsible
parly/or a stateswaquld servyés the grantee of the easement or

covenant’ hatfé)ecxﬁcally prov1des lhlrd-party rlghls of

S NN

interests in enstring ICs remain in place, such as neighbors,
local govemn\\‘ems and environmental and civic organizations,
may also act £s third-party beneficiaries. This approach can

rengthen the effectiveness of the IC by providing an

ade _1t_1 nal means of ensuring compliance. Site managers and
sng,allorneys should consider the third-party beneficiary

; 1'-\/7;1pproach whenever a proprietary control is used. For further
.7 information on third-party beneficiary rights, see Institutional

Controls: Third-Party Beneficiary Rights in Proprietary
Controls, Office of Enforcement and Compliance Assistance
memorandum, April 19, 2004.

5.3 Documenting the Proprietary Control

As previously discussed, the form of a proprietary control
needs to comply with the Jaws of the jurisdiction in which the
property is located, and should be implementable, legally
effective, and enforceable. The language of each document
should be tailored to the site characteristics, IC objectives
(land and/or resource use restrictions), and performance
standards (if any) designated in the decision document.?”’

Remediation Enforcement, Office of Enforcement and Compliance
Assistance. October 2009, paragraph 28).

6 . . L .
2 Although EPA may acquire property interests at remedial sites, and receive

reimbursement for costs incurred in acquiring the interests, there is no explicit
equivalent authority for CERCLA removal, RCRA, Brownfield, or UST
cleanups. See discussion in Section 5.6, State Assurance Requirements for
Acquiring Real Estate Interests Under CERCLA.

z Where appropriate, use of sample language or model proprietary control
documents may be useful. For example, some states have developed

templates for proprietary controls consistent with their legislation, partly to
ensure that the controls are enforceable and run with the land. Using some


http://relea.se
file:///approach

—_—

Responsibilities and Approvals. A draft proprietary control is
typically developed by the responsible party, EPA, and/or a
state (depending on site lead). The site attorney and site
manager typically would review and approve the controls. The
responsible party may find it necessary to obtain the services

- - of an experienced real estate attorney in the design and
implementation of proprietary controls. This can be important
because the exact requirements often vary by the type of
proprietary control, the jurisdiction, and cleanup authority or
program (e.g., RCRA, CERCLA).

" Depending upon the complexity of the control or jurisdiction,
the proprietary control also may need to be reviewed and
approved by EPA’s OGC and/or the state attorney general. If
it is determined that the United States is to be the grantee of a
property interest at a private site, the U.S. Department of
Justice (DOJ) will review and approve the title to the property
interest to be acquired unless the assistance of another federal
agency with delegated approval authority is obtained. Once
the document has been approved by the regulatory agency, the
responsible party should ensure that it is executed and
recorded in the land records. The site manager should place a
copy of the recorded instrument in the site file.

Contents of a Proprietary Control Document. Proprietary
controls, such as easements, should generally contain language
of conveyance to effectuate a transfer of an interest in real
property. As a general rule, such language is drafted in terms
of a grantor conveying a property interest to a grantee.”® It is
often important for the language to clearly show the =
relationship of the specific IC instruments to the land and /A
h 4

_tesource use restrictions called for in the decision docurpen
Typically, the document should contain all sub%ntg\ parls
the actual restriction, and at a minimum, normallyighould
provide:

e A detailed legal description of the silgf:?’

e - Alist of uses that will be restricted;™ ,
.. . &
e . A clear description of who will execu%le document;

e Aclear description og Ethareat torbe-rEstricted, particularly
where less than an entl" : parcel 1§%‘ffected

e A complete descrlptkon of’ the ¢ types and location of
residual contamlnanté\and response action components;

; .
The/ preCISé(;ames of the parties involved (including the
/ ntggg\ and giantor as‘they appear on title documents, and

any'‘thitd party be neﬂc:anes)

sample language Can reduce the amount of time spent drafting and negotiating
with state agencies, responsible parties, and other entities with a role in the
proprietary control.

= Depending upon state law, a covenant may not represent an interest in real
property. For example, state law may specify that an environmental covenant
does not constitute an interest in real property if a state agency is the grantee
nor has “agency” status under UECA.
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e Provisions for third-party or other enforcement, as
necessary;

e The parties’ rights, including resource and use
restrictions;

e Language to clearly express whether the IC is binding on
subsequent purchasers (i.e., that the proprietary control
“runs with the land”);

*  Specific notice and approval requirements for modifying
or terminating the IC; R

>

e A requirement for notification to EP/ *ghng@r the state
prior to transfer or lease, or if lhe@lsﬁgn I(%%})lanon

¢ Information regarding mdemmfxcauon\o:f,the state or
other grantee; F 2N Lt

e Provision for»l}otificzgion\to lességé}gf the IC, and

e W

. Dlscussmn of an, common law impediments, where

appropndte ,
When d{elopmg the legal Strument, it may be important to
have'the\§1te rveyed, havé permanent monuments erected to

properly. document lhe location of the affecled area, and

who have a lxe@h\on or interest in the property. Clearly defining
property and I€ boundaries may prevent unnecessary
onfusion and may facilitate beneficial reuse. Accurate maps
should be prepared (in both paper and GIS versions) to depict
he'i/h}’swal areas subject to restrictions. These maps should
be,made available to the public, which can help provide notice

»,and important information about the ICs.

Finally, the site manager and site attorney should attempt to
resolve any “subordination” issues early in the IC evaluation
and selection process before implementing a proprietary
control. As a general rule, in most states, real property
interests are generally prioritized according to the order in
which they are recorded in the land records. A property may
be subject to several recorded interests, such as mortgages, tax
liens, utility easements, and judgments. In addition, a property
may have surface land rights that may be separate from
mineral or water rights and the separate rights may need to be
considered in drafting effective proprietary controls. To avoid
a situation where a proprietary control is subordinate to a prior
or “senior” interest, a subordination agreement may be used to
switch the priority around. A subordination agreement is a
legally binding agreement by which a party holding an
otherwise senior lien or other property interest consents to a
change in the order of priority relative to another party holding
an interest in the same real property. Obtaining a
subordination agreement can help ensure that the IC is
enforceable against all parties with an interest in the property
and not extinguished if a senior lien holder forecloses on the

property.

In order to understand whether a subordination agreement is
necessary, it normally is important to conduct a thorough title
search to identify all parties holding prior interests in the



property. Unrecorded interests, such as leases, may also need
to be subordinated to ensure that lessees abide by the
easement/covenant. If subordination of senior interests is not
possible, the lead agency should frequently notify the
holder(s) of the senior interest(s), and identify the risk of harm
that could occur, and the potential liability that may arise, if
the recorded environmental restrictions are not respected.

5.4 Selecting the Grantee

Another critical issue in the effective implementation of a
proprietary control can be the selection of the holder of the
property interest or covenant (i.e., the “grantee™). Generally,
the grantee, sometimes referred to the “holder,” holds the
covenant or title to the real property interest and has the
primary responsibility for maintaining and enforcing the
proprietary control. Examples of possible grantees of a
property interest or covenant include states, responsible
parties, local governments, civic or other associations (if
authorized under federal, state, or local law to hold title to real
property and take legal action to maintain an IC), conservation
organizations, trusts, and other appropriate third parties. EPA
may be the grantee at remedial action sites under CERCLA.
Finally, if proprietary controls are implemented under state
legislation that is tailored to the requirements of ICs (e.g., a
state’s adoption of UECA), it may be possible for a grantor of
a property interest or covenant to also be the grantec.

Because of the important role a grantee plays in establishing
and maintaining a proprietary control, a thorough evaluation
of the viability of potential grantees and covenant holders,
should be performed prior to, or during, the response se'l,eC;iog
process. In evaluating potential grantees, considération Should:

be given to: (1) whether the potential grantee is lik€lyMo exist™y

for the duration of the control; (2) whether thef,g_i;ante% is’
willing and able to maintain the IC (e.g., byekpending N5
necessary funds to maintain the control or,té ing legal action
against any party that $iolates the proprigtgry C%ngg}l); and (3)
whether it is appropriate to assign this ?éEponsibi}ljfy to an
entity that is not accountable lhroq’géh a’fCD, rdcr, permit, or
other enforceable instrument Qunlek§§?£P opsthe State is a
third-party beneficiary). If:a¢ y‘r\itabl‘éi‘?g“r-_antee cannot be

‘or a change in the engineered

§

identified, then alternativé I&€
response may be necessary.

Selecting a Graifitee Und?r"@ RCLA. EPA may.choose to be
the %gzgee of & p’Kij(p_p‘i\&‘alary;control at remedial action sites
under C@BQLA to € gg,re' that site use is consistent with the
remedy. EPAyalso may perform this role where the land
subject to re"s'tri'ct(i/oﬁs belongs to a responsible party under
CERCLA but the owner of the property cannot create a
proprietary control through a conveyance to himself/hersell
under the laws of the state. However, CERCLA requires that
the state must agree to accept transfer of certain real estate

interests following completion of the remedial action.

If it is ultimately determined that the United States will be
acquiring a real estate interest, 40 USC § 3111 requires, as a

£
precondition of acquisition, that the Attorney General review
and approve the sufficiency of the title. This means that title
evidence must be obtained, the land must be physically
inspected, and the conveyance instrument must be prepared.
Authority to review and approve the title rests with the Land
Acquisition Section, Environment and Natural Resources
Division of DOJ and with certain other federal agencies with
delegated authority, such as the U.S. Army @?jgps of
Engineers. More detailed procedural guidance%%gyailable in
DOIJ’s A Procedural Guide for the Acquisition of REt\z_:l_"\roperty i
by Government Agencies (1972). Although this guidé‘ﬁjgyrbe
out of date with regard to appraisal mattefs:ifis still C}ifrem S
with regard to direct acquisition (negqffaleg?pﬁ'rghafse) and -
condemnation procedures. Also, DOJ *S'T‘it‘le S}gindards 2001 =
contains detailed information gntacceptablé-forms of title
evidence and requirements fog'the é?m of\éonveyance to the
United States.

Selecting a (irantee glnger RC-R\{:g?fn contrast to CERCLA,
RCRA doeéiot express}tyggram,EPA authority to acquire
v . SN, :
propert; ntere%%m orderto;conduct cleanups. Therefore, if a -
proprictary f’%tr 1 createsin interest in real property, EPA

the grantee in a RCRA cleanup. However, where

grantee.
If the state cannot be the grantee, the owner/operator or third - T
ngg;y:;hould be designated as the holder of the property
im,e’r'esl. If the property in question is being sold, the
owner/operator can retain a limited interest while conveying
the title to the buyer. If part of the response relies on the seller
or other third party to retain a limited interest, consideration
should be given as to whether the seller will be able and
willing to enforce the control for the duration of the IC. If the
. site is cleaned up under an order, the order can require the
selling owner/operator to effectively enforce the control. If it
is being done under a permit, steps should be taken to ensure
that long-term enforcement is not lost through expiration of -
the permit. Otherwise, consideration should be given to
requiring the owner/operator to transfer the retained interest to
a third party (e.g., a land trust or local government), or
identifying a third-party beneficiary that is willing to assume
enforcement responsibilities.

Other Considerations in Selecting Grantees. A responsible
party may become the grantee by acquiring a real property
interest from other landowners as part of its obligation to
ensure that the response action is properly implemented. By
taking title to an easement or similar property interest, the
party or facility owner/operator typically ensures that it will be
in a position to maintain the IC. Furthermore, it will often o
have an incentive to maintain the IC because a failure could

make further response actions necessary. If enabled under

state law, the lead agency should be designated as a third-party
beneficiary. Third-party beneficiary status should allow the

lead agency (the beneficiary) to enforce the restrictions of the
covenant or easement. If the lead agency cannot enforce the

- v
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— .——-and to notify the state of any recommendationfor decisio

_.. _IC as a third party, the lead agency may be able to compel the

~'Ifﬁl}-ie‘cleanup is a CERCLA Fund-lead action, EPA or the

. with the State, local governments and/or commun;{t‘?

_ responsible party (e.g., the facility owner/operator) to carry

out its obligations under a CD, order, or permit. If the
responsible party is unresponsive or bankrupt, this approach
may be ineffective and, at a minimum, the enforcement of the
control may be substantially delayed.

If a responsible party owns the property that is subject to an
IC, it may also reserve the property interest or covenant when
selling the property. A potential disadvantage of this approach
can be that the proprietary control may not be implemented
until the sale. In this situation, the enforcement document
normally should provide assurances (¢.g., specify that the
owner will reserve the property interest or covenant upon sale
of the property, will comply immediately with the ICs, and
will place a notice of the ICs with the appropriate recorder of
deeds shortly after the effective date of the enforcement
document). Regardless of who holds the property interest or
covenant, it is usually appropriate to state in the covenant or
easement that EPA is a third-party beneficiary. To facilitate
enforcement of the IC, the enforcement document and/or

- permit should also require notice to EPA and/or the state, as
- appropriate, upon any breach of the IC.

5.5 Implementing Proprietary Controls at CERCLA Fund-

lead Sites

r-~\

State (depending upon which is the lead agency) will typically

be responsible for ensuring that the control is implemented /4.
and that appropriate property interests are conveyed. For , |
temoval actions, EPA encourages the Regions to:coordllute
grouaé :
prior to the initiation of the removal action, to seekz
- commitments for conducting any prescribed PRSCs a

regarding the need for ICs. Most PRSCs ar{d IGs followmg
removal actions are conducted by the state or PgP
commitment to implement an IC cgnnot Yot.be obtal € pnor to
.the removal action, then EPA should contmue searchmg for

PRPs to implement the I&an Soft tmg,wnh the State to do
the same. NGy

Administratively, theprocess is; ‘m;f?ar to that taken by a

responsible party a@an‘epforcement-lead site. Because these

control/s,are largéLy legafﬁi&’%amre site attorneys typically are

responsible for“aragtmg IC Janguage. However, the site

mana and site attom Yy will typically work together to

complete mecessary steps for actual 1mplementat10n One
&0

of the key respon’)lﬁllltles for the site manager is to provide

the site attorney(s) with a clear scope of the land/resource area

to be restricted. Another key activity is conducting a title

.analysis that includes an accurate legal description and

identifies encumbrances and prior recorded interests. State
attorneys general offices and local attorneys can be excellent
resources for identifying the specific jurisdictional
requirements for the control to be implemented.
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In the process of implementing a proprietary control and
ensuring that appropriate property interests are conveyed, site
managers and site attorneys may face issues associated with
just compensation and the power of condemnation through the
exercise of eminent domain.

Property Acquisition. EPA may seek donations of property
interests (e.g., ground water extraction rlghts)‘fr\om
landowners in accordance with 49 CFR § 24“108 P1fa
donation cannot be obtained, EPA may choose (o acqunre
interests in real property through negouated purchase Ior air

typically would be recoverable, a factor to co [
property owner is a responsible party If valuauomssues arise,

EPA Regional and Headquart £ attorneys to'resolve the issue.
Pnor to 1ml1at1ng negollallon‘ to acqmre real property or

{alie of'réals propert,y lnlerests to be acquired for

use as gropnetary conlrolsgvmay be nominal due to offsetting

beneﬁm\f the gl\éanup projéct. See section B-12 of the
zform ‘‘‘‘‘ ppraisal Standards for Federal Land Acquisitions

(DOJ 2000) prepared by the Interagency Land Acquisition
Conference\for a*dlSCUSSlOﬂ of offsetting benefit.

\Obtaining a voluntary conveyance through donation or

negotiation is preferred over initiating a condemnation action.
Federal real property acquisition regulations require agencies
to make every reasonable effort to acquire real property
expeditiously by negotiation (see 49 CFR § 24.102(a)).
However, if a property owner is unwilling to sell, is willing to
sell but agreement cannot be reached on price, or if the owner
is unable to correct title defects, the lead agency may, under
certain circumstances, initiate condemnation proceedings
under federal or state law.™ If condemnation is being
considered under CERCLA § 104(j), the site manager and site
attorney should contact OGC for assistance and should ensure
that EPA has obtained the requisite assurance from the state to
accept the transfer of the interest once O&M has begun for
that portion of the remedial action. If condemnation is sought
under other authorities, coordination with experts under those
authorities should be initiated early in the process.

5.6 State Assurance Requirements for Acquiring Real
Estate Interests under CERCLA

EPA can acquire real property or any interest in real property
at Fund-lead and enforcement-lead sites under CERCLA §
104(j) to conduct a remedial action provided that the state

? This regulation, promulgated under the Uniform Relocation Assistance and
Real Property Acquisition Policies Act of 1970 as amended, addresses
requirements for donations of real property for federal and federally-assisted
projects.

30 . . .
Some state agencies may not have powers of eminent domain.



agrees to accept transfer of the real estate interests when O&M
is initiated. In accepting the transfer of real property interests
from EPA, the state’s CERCLA liability as an owner is limited
by CERCLA § 104(j)(3). There is no authority equivalent to
that of CERCLA § 104(j) for Superfund removal, RCRA,
Brownfield, or UST cleanups. For this reason, if EPA provides
oversight or is otherwise involved in a cleanup other than a
Superfund remedial action, EPA is not expressly authorized by
statute to acquire real property. However, the state may have
such authority as a matter of state law. In most UECA states,
as long as EPA is not the holder, EPA’s enforcement status as
“agency” is not considered a real property interest and
therefore not subject to § 104(j) assurance requirements (for
more discussion, see Section 9.3).

Whether a specific proprietary control constitutes a real estate
interest under CERCLA § 104(j), thereby requiring state
assurance, is a complicated issue that requires site-specific
determinations. If there is a question regarding whether
specific proprietary controls would require state assurances
under § 104(j)(2), the site attorney should consult with OGC
to determine whether a specific proprietary control would
require state assurances under § 104(j)(2).

The procedurtes for acquiring interests in real property are
subject to the provisions of EPA's CERCLA Delegation 14-
30, “Acquisition of Real Property.” Among other things, this
delegation describes the approvals needed for the acquisition
of real property. Acquisition by EPA of interests in real
property should be coordinated with OSRTI, OSRE, and
oGc.”

In the event that it is necessary for EPA to acqulre area
property interest, and the state assurance requiremen under§
104(j) applies, the state must provide written assugan% rior
to such transfer that it will accept the transfer of the mt r
following completion of the remedial acuo;r\,:l;hls assurance
should then be documented through a SS@"cooperative
agreement, or other authorized signed-( document ”I;here are a
few challenges common to transfer; o1 1l estatSinterests
from EPA to a state. For example{some stalé}agencres lack the
authority to accept a real &staté m{erest tran/sfer In other
states, real property transfers\can be® accepted but they are
managed by a property managemeanagency and not by an
environmental agencW‘potentlalLyJ_leadmg to unreliable
maintenance and enforcemem of the IC. A few state agencies
have autfiority (Qitransfer reallestate interests to third parties
suchaasgconservauon {rusts: "This situation may present
cha‘fl‘enges fO{ some s&gtes because the state is still requrred to
provide assr\rrances urider § 104(j)(2). Therefore, it is
important lhatg“hefsrle manager and site attorney understand
the state-specifi¢ requirements prior to the selection of ICs that
require a property acquisition.

3! For more information, see CERCLA Delegation 14-30

A number of options can be considered if a state is unable to
provide assurance that it will accept transfer of real estate
interests. One option is to use other types of ICs, e.g.,

governmental controls.- Another option is to have the real

_property interest conveyed to a party other than the state. For
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example, if a third party acquires a real estate interest and
holds it in its own name, the exercise of CERCLA § 104G)
authority may not apply because EPA has notxacqurred areal
property interest. To minimize disruptions o the

before the State concurs on the ROD. /A

As a general matter, EPA in practrce transfers.;or releases all
real property interests before 4 Sup’é fU{ld '$ite enters the O&M
phase® regardless of who/&;gll ullrmate]y accept the real
eslate interest (e'g the staté*grrsome other entity). Prior to
selection of the rem y, the sue‘{nan'ager and site attorney
should thorg@hly A3 \te the tfAnsferee’s willingness and
capablhty to fulfrll its IC r)crsponSIbllmes for the expected life

5.7 Establishing 1Cs through RCRA Orders and Permlts

Many of the\%nsmera(mns in establishing ICs at CERCLA
sites also apply to Brownfields, UST, and RCRA corrective
tion sites. However, the requirements under these cleanup
programs are often imposed through legal instruments that
diff er/from one progtam to another. In the RCRA program,
tates play a key role by imposing ICs under their own

Y authorities as part of their cleanup activities.

For RCRA cleanups and post-closure care, enforceable
requirements will generally be established through a permit
(e.g., the corrective action portion of an operating permit, or a
post-closure permit), or by EPA through an order under
RCRA § 3008(h) or § 7003. RCRA § 7003 allows EPA to
require cleanup where there is potential imminent and
substantial endangerment related to either solid or hazardous
waste. In addition, RCRA § 7003 does not distinguish between
on-site and off-site contamination. If there is solid waste as
defined by RCRA § 1004(27), and the other elements have
been met, there is no need to show the existence of a
hazardous waste to require cleanup.

Permits and orders alone can impose enforceable restrictions .
on the use of property by the facility owner/operator. Orders
and permits can be crafted to require that the owner/operator
refrain from selling the land unless the purchaser agrees to (1)
abide by the restrictions contained in the order or permit; and
(2) require any future purchasers to do the same. RCRA
permits for treatment, storage, and disposal have a statutory
duration of ten years'and should be renewed as needed to

» “Completion of the remedsal action” is the point at which O&M rneasures
would be initiated pursuant to 40 CFR § 300.435(f)



ensure maintenance of corrective measures and ICs. Although
orders don’t expire, care should be taken when drafting orders
to ensure that enforceable IC provisions continue to remain in
effect.

In cases where it is necessary for the restrictions to extend
beyond the period of performance of a permit or order,
proprietary controls should be crafted that run with the land
and bind future landowners, as well as the current
owner/operator, where feasible given state law requirements.
For example, a permit or order may direct the owner/operator
to convey such an interest to someone who will then maintain
the IC (i.e., a proprietary control). RCRA facility owners may
also be required to reserve a property interest when they sell

* the property and to make the lead agency a third-party

beneficiary. Model permit and order language does not yet
exist under RCRA for this purpose, although several states are
developing such models.. If subordination of senior interests
is not possible, the lead agency should frequently notify the
holder(s) of the senior interest(s), and identify the risk of harm
that could occur if the recorded environmental restrictions are
not respected.

6. IMPLEMENTING GOVERNMENTAL
CONTROLS

State, tribal, and local governments generally have a broad
range of regulatory authority to implement a variety of ICs.
The authority of government to exercise controls to protect the'
public’s health, safety, and general welfare is referred to as
“police power.” This authority may include thefbility té™<{)

impose certain land-use controls and ground watiré)'ggrictioﬁgﬁ-‘

require informational devices (e.g., notices), and eStablish
building codes and state registries of contaminfﬂgd Sites, -,
among other things. These regulatory and irff_é’rmalional /
. . . Fr AN
devices may serve as highly effective ICsqf they.are
. . o s = N
appropriately implemented, maintainedand enforced. In some
cases, existing state or local governmeaﬁegqlati,ons may serve

.as ICs. In other cases, new state ogiLgél law,,_s’gor regulations

may be most appropriate.?’Si;é’attz’) ' jeys\-s‘hc‘)'uld review state or
local laws and regulations,as they peftairi to ICs at a specific
site if the site manager is con‘sig@_rjr}‘é relying on or utilizing a
state or local land usgilaw,or ol}i"‘e”“r%"type of local law to put ICs
in place at a site

Stay, t:ghlgcal gov‘qﬁnmg}] may impose land use and other

g

'governfﬁe\qggontrols"at}their discretion. EPA has no authority
“'to compel sta

>+or local governments to amend or adopt new
regulations to l_iﬁb"gse an IC, or to keep regulations that impose
an IC. Any con?r(ols established in this way generally operate
independently of RCRA and CERCLA, and are enforced
through local governmental processes or state law, where
applicable. Because each state and local government has
different laws and regulations on land use, the site attorney
.should review those laws and regulations as they pertain to the

ICs at a specific site. Where appropriate, the site manager or
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site attorney may consider providing information on the role
of ICs in EPA cleanup programs to local governments.

In addition, when a local government is responsible for, or
participates in, planning, implementing, maintaining, or
enforcing governmental controls, site managers and site
attorneys are encouraged to reach a common understanding
with the state, tribal and local governments Before the ICs are
implemented to document and clarify the rﬁ?s,
responsibiliti.es, and legal authorities. Details of such,_
arrangements should be included in the ICIAP or e»ﬁu\i&i?alent
plan. P

o)

Implementing Governmental Con
*  Ground Water Use Restri ';L%% (Section 6.1)
. Zoning,O[dinancéé;(§ectioh‘i'6e2)

. Fishing"B'arl and Waterway Use Restrictions

Cogpe"r‘ative Agréements to Support Initial
 Implementation of ICs at CERCLA Fund-lead
Sites,(Section 6.5)

6.1 Ground

Ground water use restrictions are frequently used to limit or
‘prohibit certain uses of ground water. Implementation of such
restrictions normally depends upon state laws governing
ground water ownership and use. Numerous states have

ater Use Restrictions

/adopted laws that could be used to restrict ground water use at

contaminated sites. Ground water laws commonly involve
water-use restrictions and well construction and abandonment
requirements. This is a broad category and such restrictions
can take a variety of forms, including: the establishment of
ground water management Zones or protection areas;
prohibitions or limitations on certain uses of ground water in
particular areas; capping or closing of wells; and limitations
on the drilling of new wells. The State of Florida, for
example, has five water management districts which protect,
maintain and improve water quality including ground water.
A consumptive use program and a program to close old,
and/or abandoned wells and the proper construction of new
wells, are among the regulatory programs each water
management district may implement.

State and tribal agencies with the authority to establish ground
water use restrictions typically have a well-defined
administrative process. For example, the California’s State
Water Resources Control Board, which has joint authority
over water allocation and water quality protection, guides nine
Regional Water Quality Control Boards located in the major
watersheds of the state. The regional boards serve as the
frontline for state and federal water pollution control efforts.

In many cases, the implementation of state or local ground
water use restrictions takes a significant amount of time. For



this reason, the site manager is encouraged to ensure
coordination can begin early and to activel y monitor the
progress in implementing this type of IC.

Well construction permit processes can also be used to
implement restrictions on ground water use. A number of state
and local governments have adopted statutes controlling new
well installations and requiring permits for existing wells.
These permitting programs may include requirements for well
installation, licensing of well drillers, prohibitions or
restrictions on the drilling of new wells in areas of
contamination, and requirements and controls on the operation
of wells (withdrawal rates/pumping rates). These types of
governmental controls also often have specific administrative
processes. The site manager should ensure that early
coordination occurs with the appropriate permitting agency
and should proactively monitor and verify that the permit
restrictions continue for as long as they are needed.

6.2 Zoning Ordinances

Generally, zoning is also an exercise of state and local
government “police power.” Zoning ordinances typically
consist of a map indicating the various land-use zones in the
community, and text that sets forth the regulations for the
development of land. An ordinance may regulate land use,
building height, area of structures, density of population, and
the overall intensity of use. Zoning can serve as an effective
mechanism when a large number of parcels are affected by a

response action. For example, an overlay zone could be use(},-

to restrict development along a contaminated stream.

The authority to regulate land use, with the exc@liof\n of
federal lands, generally falls within the domain of glate and
tribal governments. However, states generally delegate;
of this regulatory authority to municipal and,county
governments. Therefore, the site manager andjsite attorn€y
will often work with municipal and couwg’gy offlclals egarding
zoning ICs.

Implementmg Zoning Controls. Tofevaluat Bthe effectiveness
of zoning controls, the sn%manag%@? ¢ attorney should
first determine which locf‘governmem if any, has zoning
jurisdiction over a site..The site; marlager and site attorney
should then meet vy} “th\e 'planning staff of the jurisdiction to
discuss the Ob]eCLlYCS of tke cleanup, the potential role of ICs
in thatCleanup? and*spemflcfland use regulations that may be
con&dq&eﬁo to meet those’ob]ecllves Administrative controls
vary by ]unsglctlon within each state. However, there are
convenllonal }acuces that are common among most

Unless a re-zoning (i.e., a zoning ordinance amendment to
change the zoning designation of one or more parcels) is done
as part of a jurisdiction-wide comprehensive plan and zoning
ordinance amendment, it will typically require a formal
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application by the owner of the parcel to be re-zoned.™ In
most cases, a series of public hearings before a planning
commission and/or governing body (e.g., city council, county
board of supervisors) will then follow. It may be important for
the site manager, site attorney, and/or other agency
representatives to participate in these hearings to explain the
cleanup process, the potential need for a proposed IC and to
answer questions posed by members of the publlc, planmng_
“‘&;‘@\
commissioners, and members ofthc jurisdittion’
body.

generally come from the governing body of‘t“‘%%%ﬁdlcuon If
i

the application is denied, the appllcante:may explorc options

for modifying the application and/o appea]'ngnhe decision

either within the jurisdiction (¢7g., ‘w th a zomng board of

appeals), or in a sfate or federfal court\dependmg upon the

nature of the cha]lénge /

Ltmﬂatt%ﬁlonﬁ%ntml& Although zoning ordinances
can be”useful teols, the;%"a}l\héve significant limitations. For
cxample the zonipg designation in a particular area may be of
linnited; dura n. An area can be re-zoned and/or zoning
varlancesﬁ%y be granted. Therefore, it may be important to
regularly evalitatgséhether the local zoning ordinance is still in
place and is op,e?;mg in a way that continues to ensure the
effectiveness and integrity of the cleanup and its objectives.
hus, zoning may not be a fully effective mechanism unless it
outinely maintained and enforced over the long-term.

Local governments may not have the resources necessary for
such oversight. The site manager and site attorney may
consider using CERCLA §104(d) cooperative agreements at
Fund-lead sites to fund the initial (but not O&M)
implementation of ICs. Funding agreements between
responsible parties and local governments also may provide
resources to the local government for activities that are not
considered normal functions of government, including costs
for 1mplement1ng, maintaining, and/or providing notice of any
changes in zoning or site use.

Site managers and site attorneys should also be aware that
some zoning ordinances can use cumulative zoning, meaning
that less intensive uses, such as single family homes, may be
permitted in zones designated for intensive, industrial uses.
Therefore, even where the site is located in an industrial zone,
an amendment may be needed to prohibit less intensive land
uses, such as new residential buildings. Finally, some
jurisdictions explicitly state the activities allowed in each
district while others identify only activities that are prohibited.
It is important that the site manager and site attorney
understand whether the restrictions will be adequately
addressed using the jurisdictional definitions.

33 . . . .

The site manager and site attorney may negotiate a consent decree, an
administrative order and/or permit language that requires the property owner
to apply for a zoning change, if necessary.



~ ordinances, local governments may exercise their police
. power to protect the public in other ways. For example, they

~ construction that would result in unacceptable exposures (e.g.,

6.3 Fishing Bans and Waterway Use Restrictions agreement with these other agencies. States may also enter
into intergovernmental agreements with local governments as
an alternative to a direct cooperative agreement between EPA

and the local government.

Commercial fishing bans are sometimes used as a
governmental control to ban commercial fishing for specific
species or sizes of fish or shellfish. Usually, state public
health agencies and/or resource agencies establish these bans.
Another governmental control that may be used is a waterway
use testriction where subsurface contamination remains in
place. The restriction typically is placed to ensure the
integrity of the remedy (e.g., capping). State and local
agencies may be responsible for enforcing this type of
restriction.

Cooperative agreements should not be used to support
activities that are considered normal functions of state or local
government. If the implementation of a specxflc IC would
require the state or local government to perform activities that
are not within its normal governmental functions, those
activities may be funded. Such activities, 1nclud1ng osts for
implementing, maintaining, and/or provxdm’ "p_otlce o;a’f;y
changes in zoning or site use, may also be fiindéd,through
funding agreements between responsnble partlesﬁand local
government. : g

6.4 Other Uses of State and Local Police Power

In addition to land-use controls such as zoning and subdivision

It is important to note that, EPA does'not generally use the
Fund to pay d1rectly for IC momlonng'or enforcement at
removal sxtes The Fuhd may, however, pay for IC monitoring
where lhe;emoval prggmg\ls harfamg over responsibility for
the site & the rgmedial program and before the remedy has
been,cofnstructed rand has retfehed O &M.

may adopt ordinances that regulate certain activities on
contaminated sites that could threaten human health or the
environment; an ordinance, for example, might include a ban
on swimming or other potentially inappropriate activities in
specified areas. State or local governments also could require

that anyone seeking a building permit for construction At remedlal sues, CERCLA prohibits the use of Fund monies

activities in a particular area be notified of contamination and for O&M actxvmes' including the processing of permit

informed of any relevant management standards. Such applications f8pprojects at sites where there is an IC in place
measures could be used to control or prohibit certain types of (see Section 8’7)

excavation in areas where subsurface contamination has not
been fully removed). Excavation issues may also be
addressed, to some extent, through an already existing state O

7 IMPLEMENTING INFORMATIONAL
DEVICES

Informational devices are designed to provide information or
notification that residual or contained contamination remains
on site. Typical information devices include state registries,
notices filed in local land records, tracking systems, and

before excavating.

6.5 Cooperative Agreements to Support Imtlal

Implementatlon of ICs at CERCLA Fun' advisories.

The site manager and site attorney may considet smg

. CERCLA § 104(d) cooperative aggee er{ts, ] appropnate to Implementing Informational Devices

support the initial (but not O&M)li im, ementanon of ICs by

state and local governmer?ts af’ SuperfundﬂFund lead sites. e Recorded Notices (Section 7.1)

CERCLA authorizes EPA,to >nter 1‘1‘8@3%%perauve * State Registries of Contaminated Sites (Section
agreements with state and loca Bove ¢rnments to help conduct 7.2)

response actions at remedxal action“Sites and non-time-critical » Advisories (Section 7.3)

removal sites. A Superfund“ W%&peratlve agreement is the ¢ Community Involvement (Section 7.4)

assmtam{e vehxcl &Ehat lrangrfers EPA funds for a response to
‘tribal, or Iocalxgo\(rnmems and documents both EPA
respon?ﬂmes for a site. EPA will generally 7.1 Recorded Notices
enter into 50 opera agreements with the state-lead agency
(usually the state\vs)plollutlon control agency) as designated by
the state’s goyérnor and, less commonly, with local
governments. To involve other essential state agencies, the
state-lead agency typically enters into an intergovernmental

Unlike proprietary controls, notices contained in deeds or
other instruments to be filed in the local land records are not
intended to convey an interest in real property. Consequently,
such notices do not serve as enforceable restrictions on the
future use of thé property. As a matter of practice, such notices
are contained in deeds conveying real property or an interest
therein or some other written instrument that would be
examined during a title search on a particular parcel or parcels.
These documents are intended to provide notice to anyone

34 . .
For more information about state one-call systems, please see

http.//www.epa.gov/oswer/docs/iwg/OneCall.pdf
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reviewing the chain of title {(e.g., lenders, prospective
purchasers) regarding contamination on the property and to
identify whether there are resulting restrictions. As a result,
where exposure should be limited, a notice in a deed or other
instrument alone generally will not be sufficient to assure
protectiveness. Nevertheless, often there are benefits from the
use of such notices. For example, notices may effectively
discourage developers from purchasing the property for
inappropriate land uses and lenders from funding development
for such uses.

Notices to be filed in the local land records have been
commonly used for general notification of site conditions in
remedies under RCRA, Brownfields, UST, and CERCLA
programs. This includes, for example, the requirements of

§ 120(h)(3) of CERCLA pertaining to federal facilities or the
model RD/ RA CD requirement that any settling defendant
owner tecord a notice to successors-in-title informing future
owners of the NPL listing, the ROD, and the CD. See Model

RD/RA Consent Decree, Office of Site Remediation Enforcement,

Office of Enforcement and Compliance Assistance. October
2009, section v, paragraph 9).

Additionally, there are explicit notice requirements for certain
situations under RCRA. Specifically, 40 CFR § 264.119(b)(1)
states that for post-closure notices, owners/operators of RCRA
hazardous waste disposal units are responsible for submitting
a survey plat and ensuring that a permanent notation is made
on the deed stating that: (1) hazardous waste management

occurred on the property; (2) its use is restricted under RCﬁ"

40 CFR § 264 Subpart G; and (3) the survey plat and other
applicable information is available at the local zomng Lt
authority or other authority with jurisdiction over local landg;
use and with the EPA Regional Administrator. Acc{)}dmg to
40 CFR § 264.119(b), these actions must be com fletéd] Althll‘l
60 days of closure certification. Because mdl\g ual statéis
requirements for Brownfields and UST 51tes ary, the sit
o ific

manager and site attorney should reseanch the's
requirements within the appropnz}{Junsdlcuon

Notices can be somewhal—eamer t develop d implement
than proprielary controls. No iccs ly}zlca TlyConsist of a legal
description of the properlymndz»a description of the type,
location, and conce@u%uon of‘repgldual contamination and any
associated use restrictions The drafler(s) of the notice should
take ca{r{e/to avoxg\ \{nlntentlgnally suggesting that the notice
creates; r1ghts and/oraobllgalxons For example, the recording
requxrements of some; ;u}nsdlcuons may actually require the
conveyancg:of a properly interest as a condition of filing an
instrument m\._he\deed records.

The site attorney may work with an attorney familiar with the
recording statutes of the jurisdiction where the site is located
to determine the requirements and limitations for recording
notices. This should be done well in advance of selecting a
notice as part of the response action. For example, a statute
may indicate what documents are recordable, the contents of a
recordable document, and the procedures for their recordation.

Also, jurisdictions vary on whether the landowner’s approval
is needed to record a notice. In some jurisdictions, third parties
can record notices, whereas in other jurisdictions only the -
landowner can record a notice. In jurisdictions that allow the

removal of the notice by the owner at any time, the

enforcement device and/or permit should be clear that the

notice must remain in the land records. Also, a smail number .

of jurisdictions remove notices after a speciﬁ}}period of time.
In these jurisdictions the enforceable agreement
should have a re-filing requirement for the notic

L
7.2 State Registries of Contammated/SItes

Some states maintain registries of contammaledj 1tes which .
can act as an informational IC. The,regisitie s;often include a
list of contaminated sites in th&’st nnualeports to the
legislature summz_;gmng thé*sfatus of‘e%ﬁl( site on the registry;
requirements forfinclusiof of; ‘«nonce,m deeds that the site is
contaminated; and requnrementsfthat any person conveying . :
title to properft} on thev r\eglstry disclose to all potential CE

purchasers that, \%16 propcrty/;s on the registry. Some laws  ~

pro d&hat thé? se of propérty on the registry cannot be m———e -
%}ﬁanged without the state’s approval. The site
manager a disite attorney should determine whether such

registries ex1 ea 19 in the response action evaluation process.

A potential lifnitation of the use of state registries as ICs is

hat the procedure for listing and removing ICs from registries

ary*by state and are often discretionary, potentially making

th&available site information inconsistent or out of date. In

addition, information contained in a registry may not be

-7 consistently accessed by prospective developers or local .

government officials in the development application review . -
process. Nevertheless, registries can be useful in combination” )
with other measures as part of an overall response for a site by -
providing information to the public and regulators.

7.3 Advisories

Advisories are typically publicly issued warnings that provide
notice to potential users of a land, surface water, ground water,
or other resource of some existing or potential risk associated
with that use. For example, an advisory may be issued to
owners of private wells in areas where contamination has been
detected in ground water at levels that pose a threat to human
health; or a state may issue fish consumption advisories> to
protect people from the risks of eating contaminated fish
caught in local waters. Advisories are generally issued by
public health agencies, either at the federal, state, or local level
(e.g., health advisories issued by the U.S. Agency for Toxic
Substances and Disease Registry under CERCLA

§ 104(i)). The site manager and site attorney should work
closely with Agency for Toxic Substances and Disease

% Unlike fishing bans, fish consumption advisories are not enforced by a State
or local agencies but rather provide notice to the public of risks posed by e
contamination,
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Registry (ATSDR), state or local government officials to
discuss the appropriateness of such advisory services, and to
explore options for supporting advisories. Depending on the
situation, certain advisories have a specific threshold that must
be met for issuance. Therefore, the site manager and site
attorney should coordinate early with the appropriate agencies
if an advisory will be a component of the response.

in ICs revealed by changes in land use before the land use
changes actually do occur. The site manager®® should ensure
that there is a process in place to facilitate the routine and
critical evaluation of the ICs to determine: (1) whether the
instrument remains in place; and (2) whether the ICs are
meeting the stated objectives and performance goals and are
providing the protection required by the response.

Comprehensive monitoring is generally more"egective when
there is early planning and coordination, a clear delineation of
roles and responsibilities, and detailed reporlmg requlrements
In most situations, it is recommended ll}at"rﬁbmtormg and
reporting requirements be layered to lggcrease the‘jhkellhood
that any breaches will be detected early’ (e/:g by‘zis&gnmg the
monitoring responsnblhly for and@ 0 motg’ than one party). At
the same time, it is 1mponant {3 ensute,that sach party with
monitoring and reportmg‘Eespon51b111ty;1§/held accountable
and does not make'shared responsibility a reason for less
vigilant monllormg there manltorlng and reporting is
assigned fofmore than onf ntlty, a mechanism, such as the
= designation of an entity wi{ ,the lead monitoring and reporting
responsibility maB' be usefiil in ensuring a successful

8. MAINTAINING INSTITUTIONAL . 1% a‘% reporting effort. In addition, the site manager
" CONTROLS

may wantig nclude frequent reminders of the restrictions via
Often the most useful post-implementation approach to

such means 50 rr/espondence notification in access letters

for quartcrly mgmlormg, and affixing warning labels to well
ensuring the long-term effectiveness of ICs and maintaining casmgs that reiterate applicable restrictions. In many cases, a
“the integrity of the cleanup is rigorous periodic monitoring and /""‘\ good way to help ensure effective and comprehensive
reporting. The site manager and site attorney should examine ... momtermg is to develop and use an ICIAP or equivalent
documenl early in the site management process.

7.4 Community Involvement

-Due to the nature of informational devices, particularly

R advisories, community involvement and outreach are often an
important part of the process. Consideration should be given
to using multiple tools to inform the community such as web
sites, mailings, outreach to community associations, and
possibly public meetings. Informed community members can

" be in a position to provide valuable information on possible IC
breaches that might otherwise go unnoticed. In developing
informational devices, it is helpful to provide information

" about the ICs and contact information for reporting a breach.

available mechanisms designed to ensure IC compliance at all-

responsible parties, including federal facilities,iave the
primary obligation to monitor and report on the effegtivenes

- of the ICs. This section discusses some of the toojs®
be available to the site manager for ensuring aﬁpmi'opriate
monitoring and reporting of ICs. ;_"\!’

AN

2

Maintaining Institutional gp/‘ trpls:

General Con5|derat|ons%(§ectlon 8‘1)
Operations andfMamtenancea(Sectlon 8.2)
Periodic Revuevg,s (Sectlon §13)
) State, Tribal, and Cogal Government Oversight
il (Section 8.4)
Out—Sourced nlton g (Section 8.5)
Commumty Momtoring (Section 8.6)
a ndm%ﬁr IC Monltonng and Reporting
\(\S ction 8. 7)

8.1 General C/onsiderations

Because land use and ownership changes can occur over a

relatively short time, developers and other parties may not be
-fully aware of the ICs that have been put in place as part of a

cleanup. It generally should be more effective and protective
" _of human health to proactively address potential weaknesses

8.2 Operations and Maintenance

Effective IC monitoring typically begins with a thorough
understanding of the IC objectives and the desired audience
for each IC, and recognition of the potential weaknesses of
each IC. A primary tool for site managers can be a detailed
O&M plan, an ICIAP, or other plan related to the long-term
stewardship of ICs which should describe at a minimum: (1)
monitoring activities and schedules; (2) responsibilities for
performing each task; (3) reporting requirements; and (4) a
process for addressing any potential IC issues that may arise
during implementation or the reporting period.

Provisions describing 1C monitoring, reporting, and
enforcement mechanisms can be included in an appropriate
decision document, ICIAP, and/or enforcement document.
Such provisions can include a requirement in a CD to develop
a detailed monitoring and reporting plan, or a description of
the requirements themselves. At RCRA sites with a permit or
order in place, the IC monitoring and reporting requirements
may be specified in a separate document (and referenced in
the permit or order) or in the permit and/or order itself. Most

36 . . . .

Even the site manager may change over time. For instance, the site
manager who initiates the IC may be at EPA but ultimately the relevant site
manager may become a representative from the State.
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Brownfields and UST sites have similar decision documents,
cooperative agreements, or work plans, and IC monitoring and
reporting should be included in those documents as well. If the
site manager anticipates that monitoring or reporting
requirements may be changed at some point, language should
be added to the appropriate enforceable document to explain
the process for approval of the change.

The requirements and frequency of IC monitoring normally
will vary depending upon site-specific circumstances, such as
the types of IC instruments and monitoring tools used and how
the IC is used to help ensure protectiveness. In many cases,
inspections and reporting can be incorporated into other site
activities, such as routine ground water monitoring and annual
reports. If, after a sufficient period, the reliability of the ICs is
better understood, the site manager may revisit the monitoring
practices on a site-specific basis.

Long-term stewardship procedures should be in place to
ensure proper maintenance and monitoring of effective I1Cs.
The procedures can be included in the site O&M plan. The
plan should address procedures to ensure regular inspection of
ICs at the site; in appropfiate circumstances, an annual
certification to EPA that the required ICs are in place and
effective may be useful. The entities responsible for
implementing the plan may also send annual or semi-annual
reminder letters to property owners to remind them of the
existence of an IC and its provisions. Additionally, such
entities should explore whether additional actions can help_
ensure compliance with the ICs. These actions could include:
the development of a communications plan and exploring,th¢
use of the state’s one-call system as part of long1erm
stewardship.

8.3 Periodic Reviews

As discussed above, monitoring should be,suﬂ ciently
frequent to ensure that ICs remain effecuve Tnigt he@sencc of
information to support a different rev1ew perlod nual
reviews are recommended. Reviews miy includ
documentation to show that IGs remain in place and are
effective. When changes‘%"‘/ e condltlons’;;rc likely to take
place in less than a year (€. e site is an area bcmg
redeveloped or there has been\ iCharige in the zoning
designation), more {equent momlormg should take place. If it
is hlghly/unllkely thal site condmons will change, a
monitdting penod longer tbnn a year may be appropriale.

807 regulahons may specify a minimum review

ain 51tuat10ns such as the FYR required for
certain Superf?ﬁq&rémedlal actions. Section 121 of CERCLA
requires FYRs when remedial actions result in hazardous
substances, pdllutants, or contaminants being left in place.
The NCP further clarifies that FYRs are to be conducted when
remedial actions do not allow for UU/UE. The periodic
review provides an important opportunity for a site manager to
conduct an objective review of the status and performance of
ICs.
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During the periodic review, the site manager, facility
owner/operator, or other review/enforcement authority
normally should inspect the site and critically evaluate the
effectiveness of the ICs in protecting human health and the
environment and/or ensuring the integrity of any engineered .
response action (e.g., conduct site visits, and review aerial ’ i
photos or other physical documentation to determine if there is
any land or resource use inconsistent with lhé@response) In
addition, the site attorney should generallyTe ¥
title work to the property to determine whether propnetary
controls have been modified or terminated, and shoiildweview
the local government’s zoning legulatlons*er the site fo
determine if there have been any changes {150,
enforcement team should follow up on-the! eview prov1sxon in
any settlement document and, if: appropnf‘te réauesl that the
settling parties investigate lhefpeﬁo’%nce of the ICs.

If the ICs are nofan place bysl
schedule should be prepared t Vu(flcates when the ICs are to
be 1mpleme’n%%d and the&person of entity responsible for that .. .
actlvny;{?ould ¢ identified}if EPA determines that additional
ICs afEnecessaFyMo proteet human health and the
endironmentf'the enforcement team should review the
enforceabl E% ocument to determine if the settling party may be
required toi p]emenl additional ICs or take additional actions
(e.g., enforcexpent tools that may allow for modifications or
pursuit of additional work under certain circumstances). An
D or ROD amendment may also be necessary at Superfund
dial sites if additional ICs or other actions are necessary
(o%llf ICs are being discontinued). In the case of RCRA, when
the IC is being implemented by a facility-specific mechanism
like a RCRA corrective action permit or order, that document
may need to be amended to reflect the current status of the
facility.

time of the periodic review, a

8.4 State, Tribal, and Local Government Oversight

State, tribal, and local governments are generally important
partners in the long-term monitoring and reporting of ICs.
Depending on the IC instrument and which agency is the lead
agency, the state, tribal, or local government may have direct
authority for long-term monitoring of ICs. At sites that rely

upon state, tribal or local governments to implement, monitor .
and enforce ICs, the parties responsible for the cleanup at that™ - -
site should cooperate with those governmental authorities to
ensure the ICs remain effective. The site manager and - -
responsible party are encouraged to coordinate with these
governments when developing an approach to inspecting,
monitoring, and reporting on ICs. Further, the site manager

and site attorney should actively encourage the state, tribal,
and/or local governments to undertake monitoring of ICs in

order to avoid the need to change the response action. Such
monitoring activities may include:

¢ Inspecting and reporting on sites following the issuance of - -- -
building/excavation permits to ensure compliance with

their terms;



Inspecting and reporting on sites for compliance with
proprietary controls when the state or local government is
-~ .. the holder of a property interest, such as an easement;

Inspecting and reporting on compliance with zoning
restrictions; and

Reporting proposed zoning amendments that may
- significantly alter land use at the site or in the vicinity of
the site.

State, tribal, and local government laws also may influence the
implementation of proprietary controls. In states that have

. adopted legislation enabling environmental covenants, state
law may specify certain criteria as to who qualifies as a
grantee, and also may reserve enforcement authority for the
state in the event that the state is not the grantee. Since the
grantee may assume responsibility for monitoring and
reporting on its status, a potential grantee should understand
its responsibilities before accepting the conveyance of a
proprietary control. Thus it generally is important for the site
manager and site attorney to evaluate thoroughly the
capability and willingness of a state, tribal, or local
government to report on and pursue problems with the IC(s)
for as long as it remains in place.

. In some cases, the grantee may share monitoring
responsibilities with contractors (see discussion on third-party
_monitoring below), community stakeholders, local
governments, or others who have agreed to participate in the

appropriately monitor, report on, and follow-li on whether
the pames are fu]frlllng their responsrbrlrt;es at»the site and to

= - do momtonng Hof eve", his arrangemem does not alter any
legal obalrgatrons of respons;ble’ parties, grantees and others
for mm the response action and ensuring its
ne{s When; r)gomtormg and reporting activities are
inder a contract, the site manager and site attorney
] hat the scope of monitoring activities is clear;
an adequate fu }dmg source is available for the duration of this
method of monitoring; and the reporting obligations are
clearly defined (i.e. to whom the contractor reports and the
frequency and content of reports). '

- .-monitoring and reporting Where possible, the arrangements

Page 26

8.6 Community Monitoring

Local residents, community associations, and interested
organizations can be valuable resources for day-to-day
monitoring of ICs. Because community members who live or
work near the site will often have a vested interest in ensuring
compliance with the ICs, they are generally the first to
recognize changes at the site. Although local, rcsrdents should
not be relied upon as the primary or sole means of monitoring,
the site manager should encourage local stakeho]ders to
become involved in monitoring ICs. Community momtonng
can be fostered through public outreach actrvrtles to infoFn
nearby residents of the purpose of the ICs and: _%Qablyffés of
activities may adversely affect the 1ntegrrty of the! e Tésponse
action. In addition to public meetings and notices, mailings to
nearby homeowner associations- and‘property owners may be
used to provide community- stakehold\*rs with information
about the ICs andw‘aontactjmf ormation jor reporting a breach.

8.7 Funding/"‘?ﬁr I itoring:;nd Reporting

The ay 1lab111ly* f resour hould be considered when
monity ng and reporting Plans are developed. State agencres
local gov&rnments and other organizations may require

s,
addrtlonal‘fundmg to meet IC monitoring and reporting
requrremen&?’l‘hrs process should begin with developing a
cost eslrmate,f& monitoring and reporting activities over the
ull life-cycle of the IC. The site manager and site attorney
miay provide state, tribal and local government officials with
mfymatron they may want to consider concerning possible
approaches and strategies to ensure that adequate funding will

*sBe available to provide adequate IC monitoring, reporting, and
- enforcement, including:

Using trust funds, surety bonds, letters of credit, insurance
or other means of financial assurance, as appropriate;

Billing the responsible party;

Requiring the responsible party to set up escrow accounts;
and

Using settlement proceeds to fund site-specific accounts
for ICs.

In some instances, it may be possible for state, tribal or local
authorities to use CERCLA section 107 liability provisions to
secure PRP financing for these purposes. It may also be
possible to ensure that all potential future IC costs are covered
by the financial assurance requirements section of an
enforcement document, where appropriate (e.g., three-party
consent decree between U.S., state, and PRP). Additionally,
financial assurance mechanisms should be reviewed
periodically to ensure that they remain adequate.

Under the Brownfields Program, EPA provides grants to state
and local governments to carry out site assessment and
cleanup activities and to nonprofit organizations to carry out



cleanup. Pursuant to EPA's grant guidelines®” and section
104(k)(4)(C) of CERCLA, a local government that is a
Brownfields grant recipicnt can use up to ten percent of the
grant to monitor and enforce ICs designed to prevent human
exposure to any hazardous substance from a Brownfields site.
States can use grant funds to establish or enhance their
response program for addressing Brownfields sites, including
O&M or long-term monitoring activities.

For Fund-financed remedial actions, CERCLA § 104(c)
requires states to pay for, or ensure payment of, all future
O&M for remedial actions. EPA may not use the Fund for
O&M activities except for oversight of O&M activities.
Generally, it may be appropriate to consider initial
implementation of ICs as part of a remedial action; generally,
IC monitoring, reporting, and enforcement are considered as
O&M-type activities.

Guidance on when a remedy may be considered to be in the
O&M phase is provided in Operation and Maintenance in the
Superfund Program, OSWER 9200.1-37S, EPA 540-F-01-004,
May 2001.

Regarding CERCLA Fund-financed emergency and time-
critical removal actions, EPA generally does not provide
financial assistance to states for ICs. For non-time-critical
removal actions, EPA does not generally use the Fund to pay
directly for IC monitoring or enforcement, (although the
Agency may provide financial assistance for initial
implementation through cooperative agrcements).

9. ENFORCING INSTITUTIONAL
CONTROLS

This section provides an overview of the lyg_e enforcément
tools that may be available for dealing witﬁ{“f)v%xtcntial proglems
involving improper or incomplete 1mplem}entéﬁ“%ﬁ,
maintenance, and breaches of ICs. JFhe site manager and site
attorney should examine IC comphance at all stages
throughout the enforcement processt: ThlS section illustrates
some of the more commofehforceiicatactions that site
managers and site attorneys m‘éy encounter, and is not
intended to provide ascomprehengive discussion of all
enforcement action{é%?ﬁilqble at a given site.

"EPA s guidelines for Brownfields Assessment
p:/fwww.epa.gov/oswer/docs/grants/epa-oswer-orcr-09-

% The EPA has recently elevated the importance of ensuring ICs, required as
part of the remedy, are being enforced. A new Government Performance and
Results Act (GPRA) performance measure, the Site-wide Ready for
Aanticipated Use (SWRAU), and another new measure, the Cross Program
Revitalization Measure (CPRM) contain specific IC requirements. For more
information on how ICs relate to the land revitalization performance
measures, see Guidance for Documenting and Reporting Performance in
Achieving Land Revitalization (EPA 2007).
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9.1 General Considerations

Often, the preferred and fastest approach for dealing with IC .

enforcement is to seek voluntary compliance through early-
problem identification and informal communication. Many
issues can be effectively addressed at the sites smanager and site
attorney level with a phone call and appropnate‘follow up.
Such follow-up may include site visits and lette ‘o\insure
complete communication and to create a record. He\‘€ yer,
there may be occasions when more formali§teps are necessary.
Enforcement can occur in several way depcndmg upé/ the
type of IC instrument, the authority being use(i?’fhe party
attempting to compel an act1v1ly, and the party:responsible for
taking an action.

é
Enforcement of Governmental Controls
(Segyori‘g 2)
Y__forcement of Proprietary Controls
Section 9. 3)
. Er‘?forcement and Permit Tools with IC
Conj onents (Section 9.4)
Informational Devices (Section 9.5)
Commencement of New Actions (Section 9.6)
Other Enforcement Concerns (Section 9.7)
State, Tribal, and Local Government
Enforcement Roles and Assurances (Section
9.8)

For Superfund remedies that include ICs, EPA strives to
ensure that the potentially responsible parties implement,
maintain, and enforce ICs, as appropriate. See “Enforcement
First” to Ensure Effective Institutional Controls at Superfund
Sites, OSWER 9208.2, May 17, 2006. EPA uses a variety of
negotiation and enforcement tools to obtain potentially
responsible party participation in carrying out Superfund site
cleanups, including any IC obligations. See Negotiation and
Enforcement Strategies to Achieve Timely Settlement and
Implementation of Remedial Design and Remedial Action at
Superfund Sites, Office of Enforcement and Compliance
Assurance memorandum, June 17, 1999. Ensuring that ICs are
properly implemented and remain protective is important to
both EPA and potentially responsible parties. Therefore case
teams should first pursue a cooperative approach when
working with potentially responsible parties to enforce 1Cs.

9.2 Enforcement of Governmental Controls

Governmental controls are typically implemented and
maintained by a governmental entity other than the one
performing or overseeing the site cleanup. This does not
relieve responsible parties from monitoring and reporting on
the effectiveness of the ICs (e.g., notifying regulators of any


http://www.epa.gov/oswer/docs/grants/epa-oswer-orcr-09

.change to or breach of a relied upon governmental control).

Some of the most common governmental controls used in
CERCLA, Brownfields, UST, and RCRA remedies are zoning
ordinances, excavation/building codes, well
construction/abandonment requirements, ground water
regulations, ground water management zones, fishing
bans/restrictions; waterways use restrictions, and restrictions
on, in, and/or near water/shoreline access and/or
development.*

Several difficulties can arise when using ICs in the form of

. governmental controls including: (1) the IC instrument may

have not been implemented or, if implemented, may not
address the specific environmental problem because of
vagueness or some other deficiency in the drafting of the IC;
(2) the IC may not have been appropriately monitored or

. reported (e.g., failure to notify environmental regulators that a

 familiarize themselves with this process, includii g w

zoning ordinance expires); (3) a governmental entity may not
actively respond to an identified problem or breach of an IC;
and (4) a governmental entity may inadvertently undermine
the IC through its.own actions, undertaken for unrelated
purposes (e.g., amending zoning to allow uses that would not
have been allowed under the prior classification). The
challenge for site managers and site attorneys in the use of
these types of ICs is that implementing, maintaining, and
enforcing ICs generally fall within the authority and discretion
of the originating governmental entity. These challenges are
compounded by the fact that communication between the
environmental regulators and the relevant governmental
decision-maker (e.g., the well permitting office) may not be
part of the established administrative process of that entit

Typically, governmental control activities are governed by
- defined administrative process. Site attorneys shou d

petitions and/or administrative hearings, in th‘ event an\

Ve

to enforce a governmental control is necess:
In addition, site managers and site att‘gi‘ta%s hotild’evaluate
the capability and willingness of af govemmenta entity to

implement and enforce any propose{ IC 1nvL e form of a
governmental control, an%ﬁmvolve\tﬁat entily early in the
response process when dlscussmg the types of ICs being

considered. In certain: FCases undérSiiperfund, cooperative

N
~ agreements may be"developed to assist the local government

.for/ﬂ

‘in the injtial (buf'riot O&M),lmplementatlon of the necessary

ICs at{ Fund-ledd' site S Local governments may also arrange
¢ Snsffom other parties for the
1mplementg§tlgg?hmau}f/ nance, and enforcement of ICs. It may

be beneficiakio ./Lpe‘ state, tribal and local governments to

v
9 . . -

% Note: these tools may not be available at certain federal facilities. The

federal facility is generally responsible for monitoring, reporting, and

enforcing any violations of the [Cs and other land use controls at CERCLA

cleanups, even for surplus property that has been transferred to private use.

EPA and often state agencies may enforce the ROD and other post-ROD
enforceable document if a federal facility fails to enforce or rectify any IC

. breach.
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work with and reach a common understanding with the
responsible parties and other stakeholders about various IC
implementation issues including the roles and responsibilities
of the local government in enforcing these controls. This
common understanding will likely vary depending upon
whether federal, state, and/or local authority is used. Where
appropriate, the site manager or site attorney may consider
providing IC training to local government 4

9.3 Enforcement of Proprietary Controls

The most common examples of propnetary{‘controls used in
CERCLA, Brownficlds, UST, and RCKA cléanupsfaré
easements and covenants. The requiremen(s for/énforcing
proprietary controls may vary consxderabl;gamong states, and
site attorneys are encouraged (0 coordinate” with attorneys
familiar with the laws of lhe,partlcular ]UﬂSdlCllon
If proprietary, comrols ﬁ{f lmpleme ted under state legislation
that are tailgred to tHes uirements of ICs (e.g., a State’s
adoptlo/x; fof UECA), there; llkely will be clear enforcement
procedures for the state, a grantee, a third-party beneficiary or
: nerally, under state-adopted laws modeled after
f y parties may have the authority to enforce an
env1ronment l‘ ovénant, including: (1) any parties to the
covenant or any’party given the right to enforce under the
covenant; (2)’the state environmental agency; (3) a person
ose interest in the real property or liability may be affected
he violation of the covenant (this can include responsible
pafti€s); and (4) a unit of local government. If no specific state
aw addressing environmental covenants exists, these controls

» will be based more generally on the state’s contract and real

property law.

Under either state statute or case law, certain enforcement
challenges may arise. The grantee will generally have the
primary responsibility for enforcing a proprietary control.
EPA will typically rely on another party to act as the grantee,
due to the limitations on EPA’s authority to hold proprietary
interests. The grantee may be able to enforce proprietary
control restrictions and obligations against the owner(s) of the
property pursuant to state law in state court. To help ensure
that a grantee other than EPA takes appropriate action in the
event of an IC violation, it can be useful for that grantee and
other parties to enter into agreements that clearly define the
roles and responsibilities of the grantee.

In those cases where EPA is the grantee or has authority to
enforce a proprietary control as a third-party beneficiary, the
Region should refer the case to DOJ for appropriate action in
state or federal court where an enforcement action can remedy
the violation. For a more detailed discussion of the third-party
beneficiary status, consult Institutional Controls: Third-Party
Beneficiary Rights in Proprietary Controls, Office of
Enforcement and Compliance Assistance memorandum, April 19,
2004. Furthermore, in states that have adopted legislation
tailored to the requirements of environmental covenants, (such
as those recommended in UECA), the Region may be able to



refer an enforcement action to DOJ for appropriate action in
state or federal court where EPA qualifies as an “agency” that
signed the covenant. Regions should note that state law may
specify that the agency’s enforcement right in the covenant is
not based on an interest in real property, and is thus not an
acquisition of real property by EPA.

In the RCRA, Brownfields, and UST context, EPA has no
authority to be the grantee, so enforcement by EPA is not
available unless it is a third-party beneficiary or it has agency
rights under a state’s UECA or other statute. If a proprietary
control is used and another party is the grantee, the regulatory
agency may be able to rely on the grantee to act as the
enforcer.

9.4 Enforcement and Permit Tools with IC Components

Enforcement and permit tools that may be used to require
implementation and maintenance of an IC, or seek a remedy
for an IC breach, include CDs, FFAs, UAOs, and permits.
Through these instruments, EPA or another regulatory agency
may be able to specify the restrictions and requirements for
implementing, maintaining, and/or fixing a breach to the IC in
the enforceable document. If the responsible parties fail to
carry out their obligations under a CD, order, or permit, EPA
or another regulatory agency may be able to enforce those
obligations under the appropriate CERCLA, Brownfields,
UST, or RCRA authority.*” The remedies available may
include requiring the defendant to implement the IC or, in
some circumstances, pay certain costs or penalties. Such

40
A consent decree can also be enforced as an order of the court.
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.-

Governmental | Police Power
Controls ¢  Zoning ordinances through administrative process or legal action.
*  Ground water use restrictions
o Building codes / permit State agency; enforcement may be possible through
requirements administrative process or legal action. / 3 ,
. % / ‘Nr
Proprietary State statutory and common law The grantee of a proprietary control may be ablé” to:seek legal
Controls action against the property owner for activities prohlblted by its
) « Easements and covenants proprietary control.
' EPA, the state, or anothergf)\arty m
proprietary control under state:property ‘lawsif they are a third-
party beneficiary of thexeasement?or cove/r,rant
Even if they arggfiot the grantee EPAior any other state or federal
agency that srgned the.€ovenant may be able to enforce the
proprietary controLrnf States that have adopted legislation similar
‘to UECA as the “agengy that approves of the covenant.
EPA may be able to or ;,ér a responsible party to implement a
proprietary control 7
- K
Informational | Folice Power Wf{lie informational devices typically are not themselves
Devices * Health advisories / ﬁ"" forceabl?‘élte specific circumstances may warrant action by
o Fish advisories f @A%Reg ns should consult with OECA to discuss possible
e Deed notices - action,siich as issue an order to a responsible party if an
e  State registries of waste §i%es immirent and substantial endangerment exists at a site due to
e Tracking systems cK of a recorded notice.
i 7| Public health agencies; issuance through administrative process.
,: 5
_Enforcement Federal and state statutolr‘y‘%vy EPA may be able to use a variety of legal instruments to require
‘and Permit @E”» responsible parties or the signatories of the agreement to control
Tools with IC *  Superfund CD ‘1’/\03 AQCS the use of land or resources.
Components and FederaIfFacillty Agreements
(FFASf (g/ If a responsible party is the grantor or grantee of the proprietary
. .HCF}A orders=and andipermits control, EPA may be able to employ these tools to enforce the
. 3 ssued under state requirements of the IC as the “agency” that approves of the
; covenant.

..!fy

paym nls may: be«equrred &o reimburse an agency that has

AT

incdrr

requirements of the CD may not be enforceable against any

[N

\Ehe cost of® mbl\pJe’mentmg or maintaining the control,

" --cover thexcosts incurred when addressing IC breaches, and/or

pay penallles\(s'tlpulated and/or statutory).

An action pursuant to the CD, order, FFA, or permit generally
will be effective only against the parties specified in these
documents. For example, a provision in a CD or AOC may
require a facility operator to secure a proprietary control to
prevent a particular type of land use. However, the land-owner
may not be a party to the CD or AOC and, therefore, would
not be obligated to convey the interest. Furthermore, the

successor-in-title if the successor was not a party to the CD.

If proprietary controls are needed on property that is not
owned by a responsible party, enforcement documents
generally require that the responsible party use “best efforts”
to obtain access and to implement the controls. In cases where
the responsible party does not use its best efforts to implement
the proprietary controls, EPA can seek to enforce the relevant
provisions of the CD, order, FFA or permit in place. If the
responsible party is unable to acquire proprietary controls on
the property of concern despite exercising best efforts (e.g.,
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the property owner is unwilling to sell or agree on a price for
an easement or other property interest), there are several
approaches to consider, depending on the situation. For
Superfund remedial actions, the site attorney may consider
acquiring or condemning the necessary real property interests
subject to the requirements of CERCLA §104(j).*' Under
CERCLA, many state statutes, and typically under consent
agreements such as CDs, the responsible party may be
required to reimburse EPA and/or the state for the cost of
acquiring the control either through negotiated purchase or
condemnation. Alternatively, this may be resolved by
selecting and implementing different types of ICs. If other ICs
are not viable and the long-term protectiveness of the response
is threatened, it may be necessary to reconsider the response
action that was selected.

9.5 Informational Devices

The most common informational devices used in UST,
Brownfields, federal facility, RCRA, and CERCLA cleanups
are notices filed in local land records, state registries, and
advisories. Notices are useful devices, but are not typically
enforceable. However, some states recently have established
laws that allow the state to enforce placement of notices in the
local land records under state environmental laws. Similarly,
many states are developing laws that require sites with ICs to
be placed in a registry. However, these laws typically only
apply to the listing of sites in registries, and do not
affirmatively limit land or resource use at a site.

9.6 Commencement of New Actions

Where ICs are not properly implemented or magr?tained, it
may be necessary to commence an enforcement aCUOnX\\gam
the responsible party. For example, it may be pOSSlbl Dissue
a UAO to require the responsible party to use ;})est effort
acquire real property interests limiting fulu[r% and use wr?ere

zoning restrictions are repealed.

In the event of an IC violation, thef
issuing an administrative oAde under Cl?&@iA § 106(a)
and/or RCRA § 7003(a) reqfﬁrmg lha,t theJC be maintained if
there is a resulting actual or*threalened imminent and
substantial endangerment to hut@anshealth and the
environment. If the@ﬂmﬁhstralnve order is not complied with,
EPA may seekjudrcml e‘rﬁo}c,ement of the order If the party

*! Under the Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970 (URA) (Pub. L. No. 91-646), negotiations that include
offering compensation are required to be completed first.
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9.7 Other Enforcement Concerns

One significant enforcement concern may be the premature
close-out of CDs, orders, FFAs or permits despite a long-term
requirement for ICs. Often, a responsible party is anxious to
close out its CD, order, or permit and end its relationship with
regulatory agencies through those documents once the
construction work is complete and routine sitg maintenance

has commenced. It is important that the srtgénanager and site - . -

attorney retain the appropriate enforcement authot ity for
implementing, maintaining, and enforcing the ICS6; wer the
duration of the period in which ICs may | begneeded I ?“ﬁe
cases, ICs, and, therefore, enforcement«mslruments néed to be
retained for a long period of time. In (fther cases, ssiich as
RCRA permits that have a specific penod performance and
long-term requirements for IC§%ret: *nmg%;ﬁadequale
instrument mechanism may;be needed*to ensure the long-term
durability, reliability, and/effechvenes?wf the control. An
additional area of congern is theithange of ownership of
facilities s‘g’bjegt to o[rdéggb wrthoﬁ%roper notification to the
site mangger. A RCRA o1 rder, or other enforceable device,
may/wg\lude art %qmrement)f({r‘ notification of change of
ownership.

9.8 State, Tribaly4nd Local Government Enforcement
Roles and Assﬁrances

) "‘*«Many governmental controls are established under state, tribal,

1ocal jurisdiction. To keep remedies protective, Regions
sh% uld’ encourage states, tribes, and local agencies to be
proactive in ensuring that ICs subject to their authorities-are

K pProperly maintained. The site manager and site attorney may

choose to request some form of written commitment from the -
appropriate state, tribal, or local government regarding its
capability and willingness to maintain, oversee, and enforce
the ICs.

In considering the capabilities and willingness to maintain,
oversee, and enforce the ICs, the source of funding for these
activities can be a particularly important factor, since a lack of
funding may lead to IC breaches and an un-protective
response action. The format for these commitments will likely
vary depending upon the available state, tribal and/or local
authority. A written ICIAP or equivalent document can be a
valuable tool in helping define goals, planned activities, and -
roles, and in establishing relationships.

10. SUMMARY

ICs are often a vital component of remedies in most cleanup
programs, including the five programs addressed in this
guidance. However, over time, Regions should continue to
review their effectiveness in light of any changes to land use,
communities, laws, the condition and location of subsurface .
materials, and responsible entities. This guidance document -
provides an overview of some key issues the Regions may
encounter when evaluating whether ICs are properly selected,
implemented, maintained, and enforced.



When planning and selecting ICs, the site manager and
site attorney should familiarize themselves with
appropriate state statutes and identify the governmental
bodies that have jurisdiction over the site. It may be
useful to collaborate with attorneys and remedial and/or
removal practitioners familiar with the laws, regulations,

. and practices in the jurisdiction where the site is located.

Meeting with community members and local government
representatives is often important throughout the IC life
cycle to ensure that the need for ICs is understood and
accepted as necessary for ensuring protection of human
health and the environment.

An appropriate tool, such as a CD, order, or permit (e.g.,

under CERCLA, RCRA, and/or state law) should be used
in order to implement the cleanup, including any ICs that
are part of the cleanup action.

- If a proprietary control is being implemented, selection of

an appropriate grantee and careful drafting of the
language of the conveyance is often important.

If an IC in the form of a governmental control is used, the
site manager and site attorney should work closely with
the state or local government that has jurisdiction to
ensure that it has the capability and willingness to
implement and enforce the control.

A good way to ensure effective implementation of ICs is
to develop an ICIAP that documents responsibilities over
the full life-cycle of each IC, and includé this plan, or a
reference to it, in the final decision document‘ﬁ.\EPA is
developing guidance on recommended contents s;}ch a
plan.

™
A strategy for monitoring and reQO[tlng _ICs’?shouId be
included in the O&M plan for Superfund snm?mcluded in

1mplemenls a response d dccnsnB’nrunder RCRA. In addition,
the site manag/er and 1te attorn \)‘hshould discuss
appropriate momtormg T ith’the local government
and appre) rlali}state age

If an;‘IC is not bemg*zp operly maintained or is violated,
appropriate’ enforcemgnt actions should be taken.
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APPENDIX B: GLOSSARY OF TERMS

For purposes of this guidance, the following terms are defined
as:

Administrative Order on Consent (AOC) - a legally
enforceable document signed by EPA and an individual,
business, or other entity through which the party agrees to pay
for the correction of violations, take the necessary corrective
or cleanup actions, or refrain from an activity. An AOC, which
may be subject to a comment period, describes the actions to
be taken, is civil rather than criminal in nature, and can be
enforced in court.

Advisories - Warnings, usually issued by public health
agencies, either at the federal, state, or local level, that provide
notice to potential users of land, surface water, or ground
water that there is some existing or impending risk associated
with the use of these resources.

Appurtenant - A legal term meaning “belonging to” or
“incidental to.” An easement that is deemed to be appurtenant
benefits an adjacent parcel of land and is usually held by the
owner of the adjacent land. For example, an easement
allowing the owner of a parcel of land the right to cross an
adjoining parcel would be deemed appurtenant to the
easement holder’s parce! of land.

Brownfields Site - Real property, the expansion,

redevelopment, or reuse of which may be complicated by the ‘S

presence or potential presence of a hazardous substance, £
pollutant, or contaminant. See CERCLA 101(3§3$f0r P
additional information on what sites may qualify ag*®
Brownfields under CERCLA. "

Chain of Title - A history of conveyances, Judgmenls an'd
encumbrances affecting title to real estate4rom the time that
the original patent was granted, or as:faf Back asaeedrds are
available. Y

Common Law - The body?‘of,EngllshJa i»;y;veloped primarily
from ]udlc1al decisions bgsed;og custom-and precedent,
unwritten in statute or code, and”con&mutmg the basis of the
legal system in all of't—hE“}U S. except Louisiana.

Comprehenszvg,%\nwronmenral Response, Compensation, and
LzabL[Lr;bAct (CER&A or‘Superfund) - Legislation enacted in
1980 t?)\td?:ntlfy m%shgate and clean up the nation’s most
contammated hazard6us waste sites and respond to emergency
situations invo .V‘ng hazardous substances, pollutants or

contaminants }/

Condemnation - The process by which a government agency,
exercising the power of eminent domain, acquires an interest
in property.

Consent Decree (CD) - A legal document, approved by a
judge, that formalizes a settlement reached between EPA and
responsible parties through which responsible parties will
conduct all or part of a cleanup action at a Superfund site,
cease or correct actions or processes that are polluting the
environment, or otherwise comply with an EPA-initiated
enforcement action. The consent decree desgfibes the actions .
responsible parties will take and is subject fg“ﬁﬂxubhc
comment period.

Conveyance - The transfer of title to prgpenty Qr an m
property (e.g., an easement) from one person’to an her

0.4’

Cooperative Agreement - An ag
§104(d) agreements, that trang
accomplishment of authoriZe

acuvxtles of tasks.

Corrective Action - EPA can te u1re'RCRA treatment,

storage, andﬁlsposaffacnlmes @SDFS) handling hazardous .. ...

waste tofunder ake correctlve,acuons to clean up
contamn\rlauon resultmg frgm failure to follow hazardous-
wasiesm agemem procedures or other mistakes.

Covenant > A“zgqomise by one landowner to another generally
made in connéglidn with a conveyance of property (e.g.,
warranty of title) that may or may not run with the land.
Covenants may also include a promise by the holder of a

o) sessory interest in property to use or refrain from using the -
property in a certain manner. Covenants are similar to

eag'emenls but have been traditionally subject to somewhat

(;7different formal requirements.
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Deed - A written instrument that transfers legal title to real
property or an interest therein from one party to another.
Generally, it contains the names of the grantor and grantee, a
description of the property, and the estate being conveyed. It is
signed by the grantor, usually acknowledged before a notary
public, and should be recorded.

Deed Notice - Commonly refers to a non-enforceable, purely
informational provision in a deed that alerts anyone
performing a title search to important information about a
particular property but may also be used, somewhat
confusingly, to refer to other purely informational documents
that are recorded in local land records.

Deed Restriction - Not a traditional real property law term, but -
rather is used in the NCP as a shorthand way to refer to
various types of proprietary controls. )

Easement - A right that allows the holder to use the property
of another or restrict its use according to the terms of the
easement. An “affirmative” easement allows the holder to
enter upon or use another’s property for a particular purpose
(e.g., ingress/egress). A “negative” easement imposes limits
on how the owner of the servient estate can use the property.



-7 -§300.430(f)(4)(ii)), Regions should conduct a reyiew at

Emergency Removal Action - A CERCLA emergency removal
action generally occurs when a release or threatened release
requires the lead agency to initiate on-site cleanup activities
within hours of determining that a removal is required.

Enforcement Tools - Tools, such as administrative orders or
consent decrees, available to EPA under CERCLA and RCRA
that can be used to restrict the use of land. Enforcement
authority can be used to either (1) prohibit a party from using
land in certain ways or from carrying out certain activities at a
specified property, or (2) require a settling party to put in
place some other form of control, such as a proprietary
control.

'Explanation of Significant Differences (ESD) ~ A CERCLA

decision document prepared when there has been a significant
change in cost, performance, or cost of a remedy selected in a
Record of Decision (ROD). The significant change to the

- remedy may be as a result of new information.

- Environmental Data Standards Council (EDSC) - This

~ organization was established in 1999 to oversee a consensus-

based process for developing and promoting environmental
data standards. In 2005, the responsibility for overseeing the
consensus-based process was transferred to the Exchange
Network Leadership Council.
hitp://www.exchangenetwork.net/standards

Five-Year Review (FYR) - An evaluation that may be required::

by §121(c) of CERCLA. Consistent with the NCP (40 CFR

Superfund sites where the remedy does not all({W for unlimif;
use and unrestricted exposure. FYRs are designed t%

 human health and the environment. Where rerfiedial ac ion <
are still under construction, FYRs can help,c_o%.ﬁrm that
immediate threats have been addressed and lhat the remedy is
" expected to be protective when all remedjal actlons'are
-completed. /s

Governmental Controls - Cog‘llrolsﬂ"“smgt e’regulatory

- authority of a govemmenpenmy to impose restrictions on
-~ -=- -—citizens or sites under 1l5]urlsdxcuon! Generally, EPA turns to

/T ATt
state, local, or triba] goy«crnments‘to enforce existing controls

~ of this ty ¢ and tq,establlsh ‘new controls. Typical examples of

goverrégé?.pntal c{mttols mclude zoning, the issuance of building
permxts\,%jld state and:local ground waler use restrictions.

Grantee/GrantoL- e entity to/from which ownership of a
property interést{€.g., an easement) is transferred.

Informational Devices - IC instruments that provide
information or notification that residual or capped
contamination could remain on site. Common examples

“include state registries of contaminated properties, notices in

deeds, and advisories.

- determine whether the remedy at a site remam%prolecnve of
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In Gross - A property law term used to describe easements
that provide a benefit not related to any property owned by the
holder of the easement. Easements used under CERCLA and
RCRA generally will be “in gross™ because the restrictions
generally are not for the benefit of any particular neighboring
parcel owned by the holder of the easement.

Institutional Controls - Non-engineered instrume ts, such as
administrative and legal controls, that help to minj
potential for human exposure to contamination an /orgprotecl
the integrity of a response action. They 9.1‘8 typlcally used in
conjunction with, or as a supplement to, ot}}erxm asures such
as waste treatment or containment. There are generally four
categories of 1Cs: govemment‘z}l«oomrols proprletary controls;
enforcement and permit tools w1th 1C components and
information devices.

2

Land Use ngtrol (LUC) Any:restriction or control,
1nclud1ng institution’dl-controls and engineering controls,

7 i,
arlsmg from the need to ] protgct ‘human health and the
envxronment ich as the restriction of access or limitation of
actiVities'at afSite that has re51dual contamination.

Layering - ¢ oS of different types of institutional controls
at the same u})/e’to enhance the protectiveness of the remedy.

Memorandum of Understanding (MOU) - A non-enforceable
dcument that outlines the intentions of its signatories.

Non-Time-Critical Removal Action - A CERCLA non-time-
ritical removal action occurs when at least six months are
available after determining that a removal is appropriate and
before on-site cleanup activities must begin.

Overlay Zone - A set of zoning regulations that supplement
(i.e., overlay) those of the underlying district. Developments
within the overlay zone normally conform to the requirements
of both zones, or the more restrictive of the two. Overlay
zones may be used to address issues such as historical areas,
flood plains, and environmental contamination.

Post-Removal Site Controls (PRSCs) - Actions necessary to
ensure the effectiveness and integrity of the removal action
after the completion of the on-site removal action

Proprietary Controls - Use of real property law to prohibit
certain activities that may interfere with the engineering
remedy applied at a site, or to restrict activities or future uses
of a resource that may result in unacceptable risk to human
health or the environment. The most common examples of
proprietary controls are easements and covenants.

Prospective Purchaser Agreement - An agreement between
EPA or a state and the prospective purchaser of a property
known to be contaminated. Under the agreement, EPA or the
state typically provides the purchaser with a covenant not to
sue for the contamination existing at the site as of the date of


http://www.exchangenetwork.net/standards

the agreement. In return, the purchaser usually provides EPA
with a benefit, which may include carrying out actual cleanup
work and/or funding for cleanup at the site. EPA generally
would enter into such an agreement at sites where an EPA
action has been, is currently being, or will be taken. Parties
seeking to operate on or lease contaminated property also may
be eligible for such an agreement.

Record of Decision (ROD) - A document that selects the
remedial action at a CERCLA site. It is a legal document that
is an important part of the remedy selection process carried
out in accordance with CERCLA. It includes, but it not
limited to the following: a basis for the action, the selected
remedy, a discussion of the supporting rationale, and response
to stakeholder comments.

Resource Conservation and Recovery Act (RCRA) - The
public law that creates the framework for the proper treatment,
storage, and disposal of hazardous and nonhazardous solid
waste. RCRA focuses on active and future facilities and does
not address abandoned or historical sites which are managed
under CERCLA, commonly known as Superfund.

Responsible Party - The term “responsible party” as used in
this document is intended to mean a person or entity with
cleanup or IC responsibilities under the various cleanup
programs addressed in this guidance.

“Run with the Land” - A term indicating that a proprietary
control will bind subsequent owners of the affected parcel ag
opposed to one that is personal and binds only the original’
parties. & '

Subdivision Ordinance - A local ordinance tha
conversion of land into building lots for devel
regulations establish requirements for streefs Hutilities, site

design, and procedures for dedicating Ian fo?*”épwe\ngace or
other public purposcs to the local g vﬁﬁ?ﬁenl (6t:4%s in lieu
of dedication). In short, subdivisioi ordinances regulate land
conversion, whereas zoning dinan es regg_lale land use.

Superfund State Contract (SSC) - An agreement between EPA
and a state generally before remedial action begins at i

" Superfund sites. Typically, the SSC documents the state’s

assurances under CERCLA and outlines the roles and
responsibilities of both parties.

Time-Critical Removal Action - A time-critigal removal action
occurs when less than six months are availablezafter =~
determining that a removal is appropriate and before,on-site
cleanup activities must begin. \

Uniform Environmental Covenants Act{(UEE 5,/ miodel

. . oL oA et
state legislation that addresses the useé_of proprigtary controls
as ICs (e.g., environmental covenants) and}gan/ be used to,

reduce the legal and managemént:complications and common -

law impediments z_i\ssociategggilh ICSHUECA was developed
by the National Conferenée'oh: commijsSioners on Uniform -

State Laws. http://wwiw environmentalcovenants.org/ueca =~

UnilaterdTAdministrat S 0rder (UAO) - A legal document
signqggby EPAldirecting apy person to take corrective action
or sefraimMrofi an activity. It describes the violations and
actions o*b:.' taken, and can be enforced in court.

Unlimited Use,/)(j?i’:estricted Exposure (UU/UE) — As
discussed in EPA guidance documents, UU/UE generally
efers to a situation when there are no exposure limitations
tequired for the remedy at a site to be protective.

Zor:ing - A widely used type of land use control that is based

: “lipon the police power. Zoning ordinances typically consist of
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a map indicating the various land use zones (or districts) in the
jurisdiction, and text that sets forth regulations for the

development of land by zone.


http://www,.enviroixmentalcovenants.org/ueca
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