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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

In re: 

 

Marks:  806, 806 and design 

Reg. Nos.: 5579623, 5658200 

TTAB No.:  92071172  

 

 

FarmGirl Frosting, LLC, 

 

 Petitioner, 

v. 

 

Mark Sankovich, 

 

Registrant. 

  

 

 

 

REGISTRANT’S RESPONSE TO  

PETITIONER’S MOTION FOR SUMMARY JUDGMENT 

 

Petitioner has moved for summary judgment on the grounds of priority and likelihood of 

confusion.  Because there remain significant genuine issues of material fact regarding these issues, 

Petitioner’s motion must be denied. 

I. Summary Judgment Standard.  

Summary judgment is appropriate only where there are no genuine disputes as to any 

material facts, thus allowing the case to be resolved as a matter of law. Fed. R. Civ. P. 56(a). The 

party seeking summary judgment bears the burden of demonstrating the absence of any genuine 

dispute of material fact, and that it is entitled to a judgment under the applicable law. See Celotex 

Corp. v. Catrett, 477 U.S. 317, 323 (1986); Sweats Fashions, Inc. v. Pannill Knitting, 833 F.2d 1560, 

4 USPQ2d 1793, 1796 (Fed. Cir. 1987). A factual dispute is genuine if, on the evidence of record, a 
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reasonable fact finder could resolve the matter in favor of the non-moving party. See Opryland USA 

Inc. v. Great Am. Music Show Inc., 970 F.2d 847, 23 USPQ2d 1471, 1472 (Fed. Cir. 1992); Olde 

Tyme Foods, Inc. v. Roundy’s, Inc., 961 F.2d 200, 22 Opposition No. 91238589 7 USPQ2d 1542, 

1544 (Fed. Cir. 1992).  Evidence on summary judgment must be viewed in a light most favorable to 

the non-movant, and all justifiable inferences are to be drawn in the non-movant’s favor. Lloyd’s 

Food Prods., Inc. v. Eli’s, Inc., 987 F.2d 766, 25 USPQ2d 2027, 2029 (Fed. Cir. 1993); Opryland 

USA, 23 USPQ2d at 1472. The Board may not resolve genuine disputes as to material facts; it may 

only ascertain whether genuine disputes as to material facts exist. See Lloyd’s Food Prods., 25 

USPQ2d at 2029; Olde Tyme Foods, 22 USPQ2d at 1544.  

II. Genuine Disputes of Material Fact Exist Regarding Priority. 

Proof of a prior proprietary right is a requirement for Petitioner to prevail. Petitioner’s 

assertion of prior trademark rights raises two separate but related inquiries. The first question is one 

of priority – whether or not petitioner has shown with competent evidence use of the number 806 on 

the claimed goods prior to the earliest dates on which Registrant can rely. However, in determining 

priority in this case, the Board must also consider the issue of the distinctiveness of the use of the 

number 806 claimed by Petitioner to be its mark.  

A. Petitioner Has Not Used 806 as a Trademark. 

The critical question to be determined in this Cancellation proceeding is whether Petitioner’s 

use of the number 806 functions as a trademark—meaning whether it has acquired distinctiveness 

such that it identifies a single commercial source. See Otto Roth & Company, Inc. v. Universal 

Foods Corporation, 640 F.2d 1317, 209 USPQ 40, 44 (CCPA 1981); see also Towers v. Advent 

Software Inc., 913 F.2d 942, 17 USPQ2d 1471 (Fed. Cir. 1990).  This is indisputably a question of 

fact.  Based on the evidence of record, the Board must determine whether Petitioner has established 

acquired distinctiveness as required by Wal-Mart Stores, Inc. v. Samara Brothers, Inc., 529 U.S. 
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205, 54 USPQ2d 1065 (S.Ct. 2000). 

a. 806 is a Geographically Descriptive Indicator. 

Petitioner’s use of the number 806 is primarily geographically descriptive of the origin of its 

goods and/or services.  Trademark Act Section 2(e)(2), 15 U.S.C. §1052(e)(2); see TMEP §§1210, 

1210.01(a).  The number 806 is the “area code” encompassing the Amarillo, Texas, area, including 

Claude, Texas, where Petitioner’s boutique store is located. See Exhibits A and B.  Given that 

Petitioner’s use of the 806 area code is primarily geographically descriptive of its goods, Petitioner cannot 

provide evidence that its use of the 806 area code serves as a source indicator.  To the contrary, it is 

extremely common for parties to use area codes as ornamentation on clothing and related items. See 

Exhibit C.  Additionally,  there is also evidence in such websites as  

www.the806.com and www.crossfit806.com that show that the area code/number 806 is commonly 

used by businesses in the Texas Panhandle and South Plains to indicate the location of businesses in 

that area. Petitioner has failed to provide evidence that consumers would connect seeing the use of 

the area code 806 on goods as emanating from Petitioner.  See Exhibit D.   

b. 806 is Ornamental/Decorative/Informational Material.   

Section 45 of the Trademark Act, 15 U.S.C. § 1127, defines a “trademark” as “any word, 

name, symbol, or device, or any combination thereof … used by a person … to identify and 

distinguish his or her goods … from those manufactured or sold by others and to indicate the source 

of the goods, even if that source is unknown (emphasis added).”    It is well settled that not every 

designation that is placed or used on a product necessarily functions as a trademark and not every 

designation adopted with the intention that it perform a trademark function necessarily does so. In re 

Hulting, 107 USPQ2d 1175, 1177 (TTAB 2013) (citing Am. Velcro, Inc. v. Charles Mayer Studios, 

Inc., 177 USPQ2d 149, 154 (TTAB 1973)).  A term that does not function as a trademark or service mark 

to indicate the source of the goods and to identify and distinguish them from others does not function as a 

http://www.the806.com/
http://www.crossfit806.com/
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trademark.  Trademark Act Sections 1, 2, 3, and 45, 15 U.S.C. §§1051-1053, 1127.  

Slogans and terms that are merely informational in nature, such as statements or laudatory phrases 

about goods and/or services ordinarily used in business or in a particular trade or industry, are not 

registrable. The critical inquiry in determining whether a designation functions as a mark is how the 

designation would be perceived by the relevant public. Trademark Manual of Examining Procedure 

(“TMEP”) § 1202.03-04 (Oct. 2018) and cases cited therein. To make this determination, the Board 

must consider evidence of record showing how the designation is actually used. In re Eagle Crest, 

Inc., 96 USPQ2d 1227, 1229 (TTAB Opposition No. 91238589 8 2010) (citing In re Volvo Cars of 

N. Am. Inc., 46 USPQ2d 1455 (TTAB 1998)). The manner in which the mark is actually used is the 

determinative factor. See Michael S. Sachs Inc. v. Cordon Art B.V., 56 USPQ2d 1132, 1135 (TTAB 

2000).  

Websites such as www.the806.com, and www.crossfit806.com show that the area 

code/number 806 is commonly used by businesses in the Texas Panhandle and South Plains to 

indicate the location of businesses in that area, including the cities of Amarillo and 

Lubbock.  Because consumers are accustomed to seeing the area code/number 806 used in this 

manner, when that number is applied to Petitioner’s goods, consumers would perceive it merely as 

informational matter indicating the origin of Petitioner’s goods and they would not perceive the area 

code/number 806 as a mark that identifies the source of Petitioner’s goods. 

The record contains no evidence that Petitioner has used the number 806 as a trademark.  

Petitioner’s motion alleges that “[a]t least as early as October 31, 2016, Petitioner started to sell, in 

commerce, its line of apparel with the ‘806’ mark.”  [8 TTABVUE at 1].   Petitioner then cites to its 

Exhibit A [8 TTTABVUE at 12-17], which contains a series of unauthenticated (by testimony or 

otherwise) photographs or perhaps screen captures purporting to show the number 806 on the front 

of apparel.  To the extent these unauthenticated exhibits tend to establish anything, it is simply that 

http://www.the806.com/
http://www.crossfit806.com/
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Petitioner has used the number ‘806’ as purely ornamental decoration and not as a source indicator 

of Petitioner’s goods.  Indeed, in its Motion, Petitioner states that Petitioner used the 806 “in 

commerce on clothing, caps, mugs, door mats, and luggage tags (emphasis added).”  Petitioner 

further states that “Petitioner has even used the mark as signage in its store” [8 TTABVUE at 5].  In 

its Exhibit A [8 TTABVUE at 12-17], Petitioner’s unauthenticated photograph purports to show a 

display of clothing for sale alongside a decorative sign featuring the number 806.  Again, rather than 

serving a source indicator, the 806 sign featured in what appears to be the interior of Petitioner’s 

store serves as “décor” and is merely ornamental or information, just as it is in the case of the use of 

the number 806 on Petitioner’s clothing items. 

Petitioner ‘s attempt to provide evidence of acquired distinctiveness/source origination of its 

goods falls far short. The customer Declarations submitted by Petitioner [8 TTABVUE at 38-58] are 

insufficient evidence to show that Petitioner’s use of the number 806 has acquired distinctiveness or 

indicate the origin of the goods.  One would naturally expect Petitioner’s own customers to be 

familiar with the products that they purchased from Petitioner; these customer declarations about 

their past purchases provides no probative value in showing whether Petitioner’s use of the number 

806 has resulted in acquired distinctiveness or indicates the origin of the goods.  Petitioner provided 

no evidence that a consumer would see Farm Girl Frosting’s clothing and other goods using the 

number 806 that would identify them as emanating from a particular source.  The same holds true for 

the many other types of clothing offered for sale by Farm Girl Frosting that are simply “ornamental 

decoration” featuring words or phrases, such as ‘Hola,” “Mama Needs a Margarita,” or “Chip 

Dippin’ & Maragarita Sippin.”  None of Petitioner’s ornamental uses of numbers, letters, or phrases 

solely used ornamentally on the fronts of t-shirts rise to the level having acquired distinctiveness and 

indicating the single origin of the goods.   

Significant fact issues remain regarding 1) the nature of Petitioner’s use of the number 806 
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i.e. whether the number 806 is only used as printed on clothing or similar merchandise; 2) how 

consumers other than those who have already purchased Farm Girl Frosting’s clothing would 

perceive the number 806 as printed on Petitioner’s clothing; 3) the use of Farm Girl Frosting’s logo 

accompanying the number 806 on the printed clothing advertised for sale on Petitioner’s website, 

which presumably functions as Petitioner brand/source indicator (as opposed to the number 806); the 

number and types of other words or number used ornamentally on Petitioner’s clothing; and 4) the 

timing of Petitioner’s addition of the 806 logo mark to Petitioner’s FarmGirlFrosting website.   

III. Petitioner Has Not Proved It Has Prior Trademark Rights and Thus Has Not Met 

the Burden of Proof for Summary Judgment. 

 

Petitioner has failed to prove that its use of the number 806 has met the required elements to 

function as a trademark—Petitioner has failed to show that its use of the number 806 has acquired 

distinctiveness such that it identifies a single commercial source. This critical issue is a genuine 

dispute of genuine material fact and accordingly, necessitates that the Board deny Petitioner’s 

Motion for Summary Judgment. 

 Dated April 27, 2020. 

  

          /Christopher J. Day/     

Christopher J. Day, Attorney for Registrant 

Day Law Firm 

9977 North 90th Street, Suite 155 

Scottsdale, AZ 85258 

Telephone: (602) 258-4440 

Facsimile: (602) 258-4441 
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CERTIFICATE OF SERVICE 

 

 The undersigned hereby certifies that a copy of this paper has been served upon all parties the 

following email address of record on April 27, 2020: andrea@andreasager.com 
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https://en.wikipedia.org/wiki/Anton,_Texas
https://en.wikipedia.org/wiki/Bledsoe,_Texas
https://en.wikipedia.org/wiki/Booker,_Texas
https://en.wikipedia.org/wiki/Borger,_Texas
https://en.wikipedia.org/wiki/Bovina,_Texas
https://en.wikipedia.org/wiki/Boys_Ranch,_Texas
https://en.wikipedia.org/wiki/Briscoe,_Texas
https://en.wikipedia.org/wiki/Brownfield,_Texas
https://en.wikipedia.org/wiki/Bula,_Texas
https://en.wikipedia.org/wiki/Bushland,_Texas
https://en.wikipedia.org/wiki/Cactus,_Texas
https://en.wikipedia.org/wiki/Canadian,_Texas
https://en.wikipedia.org/wiki/Canyon,_Texas
https://en.wikipedia.org/wiki/Wikipedia:Contact_us
https://en.wikipedia.org/wiki/Channing,_Texas
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https://en.wikipedia.org/wiki/Claude,_Texas
https://en.wikipedia.org/wiki/Cotton_Center,_Texas
https://en.wikipedia.org/wiki/Crosbyton,_Texas
https://en.wikipedia.org/wiki/Dalhart,_Texas
https://en.wikipedia.org/wiki/Darrouzett,_Texas
https://en.wikipedia.org/wiki/Dawn,_Texas
https://en.wikipedia.org/wiki/Dickens,_Texas
https://en.wikipedia.org/wiki/Dimmitt,_Texas
https://en.wikipedia.org/wiki/Dodson,_Texas
https://en.wikipedia.org/wiki/Dougherty,_Floyd_County,_Texas
https://en.wikipedia.org/wiki/Dumas,_Texas
https://en.wikipedia.org/wiki/Earth,_Texas
https://en.wikipedia.org/wiki/Edmonson,_Texas
https://en.wikipedia.org/wiki/Enochs,_Texas
https://en.wikipedia.org/wiki/Estelline,_Texas
https://en.wikipedia.org/wiki/Farnsworth,_Texas
https://en.wikipedia.org/wiki/Farwell,_Texas
https://en.wikipedia.org/wiki/Fieldton,_Texas
https://en.wikipedia.org/wiki/Flomot,_Texas
https://en.wikipedia.org/wiki/Floydada,_Texas
https://en.wikipedia.org/wiki/Follett,_Texas
https://en.wikipedia.org/wiki/Friona,_Texas
https://en.wikipedia.org/wiki/Fritch,_Texas
https://en.wikipedia.org/wiki/Gail,_Texas
https://en.wikipedia.org/wiki/Girard,_Texas
https://en.wikipedia.org/wiki/Groom,_Texas
https://en.wikipedia.org/wiki/Gruver,_Texas
https://en.wikipedia.org/wiki/Guthrie,_Texas
https://en.wikipedia.org/wiki/Hale_Center,_Texas
https://en.wikipedia.org/wiki/Happy,_Texas
https://en.wikipedia.org/wiki/Hart,_Texas
https://en.wikipedia.org/wiki/Hartley,_Texas
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https://en.wikipedia.org/wiki/New_Deal,_Texas
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https://en.wikipedia.org/wiki/Slaton,_Texas
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https://en.wikipedia.org/wiki/South_Plains,_Texas
https://en.wikipedia.org/wiki/Spade,_Texas
https://en.wikipedia.org/wiki/Spearman,_Texas
https://en.wikipedia.org/wiki/Springlake,_Texas
https://en.wikipedia.org/wiki/Special:SpecialPages
https://en.wikipedia.org/wiki/File:Areacode806.svg
https://en.wikipedia.org/wiki/Spur,_Texas
https://en.wikipedia.org/wiki/Stinnett,_Texas
https://en.wikipedia.org/wiki/Stratford,_Texas
https://en.wikipedia.org/wiki/Sudan,_Texas
https://en.wikipedia.org/wiki/Summerfield,_Texas
https://en.wikipedia.org/wiki/Sundown,_Texas
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https://en.wikipedia.org/w/index.php?title=Area_code_806&oldid=946438841
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https://en.wikipedia.org/wiki/Wilson,_Texas
https://en.wikipedia.org/wiki/Wolfforth,_Texas
https://en.wikipedia.org/w/index.php?title=Area_code_806&action=info
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