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The Criminal Defense Lawyers Project

The' Essential Trial Notebook

December 7-8, 2000
La Posada Hotel ¢ Laredo « 800/444-2099 ¢ Hotel Deadline: November 22nd

Designed by active trial attorneys, the centerpiace of this excellent seminar is a manual with tabs and
references thaf you can use in every trial. Each of the most frequently used rules of evidence will be
researched and summarized by volunteers from aff over the state. Long after you listen to the excellent
speakers on this program, you will appreciate having comprehensive papers on everything from pre-trial
mofions to punishment, and a comptter diskette with alf of the newly edited State Forms on hand,

This seminar is sponsored by a grant fromthe Court of Criminal Appeals. Scholarships are avaflable.
Those atforneys accepting criminal appointments are strongly encouraged to apply.

Thursday, December 7, 2000

8:00
8:40
8:45
9:45
10:45
11:30
.1:30
2:00
3:30

4:15

Registration

Welcoming Remarks
Ethics: Zealous Advocacy and Contempt
Ana Lisa Garza (Tnvited)
Charging Instruments
“Rick” Hagen, Denton
Pre-Trial Motions

Craig Jett, Dallas

Voir Dire

Tyrone Moncriffe, Houston
Opening Statement

Dan Hurley, Lubbock
Extrancous Offenses

Lydia Clay-Jackson, Conroe
Evidentiary Issues

Greg Westfall, Fort Worth
Appeals

Larry Warner, Brownsville

Friday, December 8, 2000

8:00.
9:00
£10:00
10:45
1:15
2:00.

3:00

Recent Significant Decisions (1.0 hour)
Judge Cheryl Johnson, Austin

Punishment: The Forgotten Phase of Trial
Randy Wilson, Abifene '
Jury Charge

Stan Schneider, Houston

Final Argument

Bill Harris, Ft. Worth

Direct and Cross-Examination

Mark Daniel, Fort Worth

Ethics: A Review of the Grievance Proces
Robert C. “Bob” Hinton, Jr., Dallas

Actual Tunocence

Mike Charlton, Houston

5:00p.m. TCDLA Holiday Reception

Lunches and breaks were omitied from this schedule.

CDLP seminars are sponsored by a grant from the Court of

Criminal Appeals,

The Essential Trial Notebook

Please complete and send this
registration form by mail to
CDLP » 600 West 13* St. o
Austin TX 78701-1705

or by fax to (512)469-9107.
Name

Bar Card #

Address _

City, Stats, Zip

Phone Fax

E-mail

Q  Please check here or call the
office {f you require special
assistance. We will be happy to

. felp you in any way we can.

O [am applying for a scholarship
by November 15th. To apply,
send a letter indicating: your
need, whether you've received a
scholarship before and when and
two lefters of recommendation,
one from a judge and one from a
member of TCDLA.

Reglstration
O Current TCDLA Member
$175.00
0 Nea-Member
$250.00

0O  Judges $89.30

Membership Fees

Update your membership or join
and get the seminar at the
member price! To be eligible for
membership, you must be a
criminal defense attorney,

O  NewMember $ 75.00
a Renew membership $150.00
Q Public Defender $ 50.00
Early Registration ends

November 22™11  After that
date, please add $ 50.00

Can't Attend?
0 Buy the seminar book!
= § 89.30

" Your total

Q  Check enclosed, Please niake
payable to CDLP,

Q  Chargemy Visa

8  Amcrican Express

aQ MasterCard

O  Discover

Name on Card

Card Number

Exp. Date

For more information:
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Deterrent Effect of
Capital Punishment,
And Other Fairy Tales!

In the event we shotild encounter some half~wit who still harbors the fantasy that the
threat of capital punishment s a deterrent, let’s once again examine some facts.

According to a recent study conducted by the New York Times, the [2 states without
the death penalty do not suffer higher murder rates than those states with it. In fact, in
10 of those states the murder rate is appreciably lower. Since the Supreme Court
reinstated the death penalty in 1976, those states which reinstated capital punishment
have experienced increased murder rates. While these may be surprising statistics to a
few, they certainly are nothing new to those of us who labor in these trcnches Capital
punishment simply does not deter. .

The truth is that the vast majority of killers are either chemical substance freaks, or are
simply convinced they can kill and get away with it. Killers of either ilk are not likely to
be deterred by anything! However, ifin fact anything could deter, to my way of thinking
the threat of life without parole would come closer than the threat of being stuck with a
needle. While both methods ultimately achieve the same result, life without parole

-certainly drags the process out by delivering it naturally, albeit with far less risk of

mistake, and at a fraction of the cost to the tax payer.

According (o the Times report, Massachusetts, which does not subscribe to the death
penalty, has a notably lower murder rate than its less populous and ethnically diverse
neighbor, Connecticut, which does. Texas, as we are all so painfully aware, is by far the
lead state in executions, with 231 since 1976, the last 144 of which oceurring on George
W.'s watch, Texas, with its monstorous murder rate of 6.78 per 100,000 residents, is
proof positive that the death penalty-deters no one. Direct the next yahoo who opines
to the contrary to the Sourcebook of Criminal Justice Statistics, maintained by the
Justice Dcpartment at www.albany.edu/sourcebook. If tlmt doesn't smarten up the
chump, then there ain’t a cow in Texas!

Life without parole would rnot result in a higher murder rate. What it would, result in,
however, is the avoidance of our “occasional” execution of the innocent. How much
longer will we tolerate this-barbaric process by which we accomplish nothing, yet we
run the very real risk of killing innocent people?

The time has never been more appropriate for us to.double our efforts to help Keith
Hampton and Allen Place be a meaningfia voice during this legislative session on important
issues such as this, We can make a difference if we set our minds and our heats to this
most important task. In legislative matters of importance, civil lawyers band together
and put their money and their efforts where their interests lie. [ believe this to be about
the only lesson we stand to leamn from civil lawyers, but it is a great lesson!

As my dad used to tell me, “Keep your eye on the rabbit!” .

nBobu



That I, , as a participant in a group sponsored by the Texas Crimial Defensé__

Lawyers Association of Texas, understand that any mentor information and/or advice received in the course of
my mentorship is to giide me in my criminal law practice as an educational resource and to discuss issues con-
fronted in the practice of criminal law, including but not limited to attorney/client communications, plea nego-
tiations, trial tactics and techniques, professionalism and legal ethics. I understand that these are general dis-
cussions and I can in no way rely upon the advice and/or statemcnts of my mentor or other participants in thc
meuntor program, [ understand that afthough the mentor i engagcd in in the practice of criminal taw, that the
mentor is not redenng lcgal or professional’ advice to me orto° any of my clients through me.

alg ‘ % jers Association nor any mentor or par-
tlcipant warrénts ihat,,_ y mformation that they share ‘divulgeor: glv',' to me is suitable for any area of my prac-
tice other thian to aid me in improving my crlmmal laiv pra"':tlce skills: -

I undcrstand,th it nelther The Texas Criminal Defense Lawyers Association nor the mentor or any par— .
tlcipant in thc mentor program warrants or represents that any information or advice they may give me can be
relied upon by me in my ‘criminal law practice but serves as an aid or guide in assisting me in develolping crim: -
inal law practice skills.

Date f X Participant’s Name
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INDIGENT
DEFENSE
REFORM s Back

Believe it or not, the Texas Legislature will be back in action next year, One item
sure to get a [ot ofattention will be indigent criminal defense reform. You remember the
1999 Legislature's effort that seemed to win criticism from afl interested parties and was
vetoed by the govemor, The issue has not gone away and many groups, including
TCDLA, are preparing to address the legistature on how best to reform the system.

The State Bar of Texas appears to have taken the lead on this issue with its
Commitiee on Legal Services to the Poor in Criminal Matters. On September 22, 2000, .
the Committee presented its report, entitled “Muting Gideon’s Trumpet: The Crisis in
Indigent Criminal Defense in Texas" fo the State Bar, The report, which was prepared
by Allan K. Butcher and Michael Moore, is based on the results of surveys of three
separate groups: lawyers who practice criminal defense, proseculers, and judges having
critinal jurisdiction, It is hard on everyone in the system, including criminal defense
lawyers who, according to many of the respondents, including three fourths of defense
lawyers, don’t work as hard for their court appointed cljents as for their retained clients.
Note this provocative statemnent in the report: “[Tlhe state of Texas is a national
embarrassment in the area of indigent legal services.” The issue-is incredibly important,
indigcnt representation in the criminal defense system, rather than being the exception,
is the rule. The report cites a finding that approximately 75% of all felony defendants
are found to be indigent,

The report examines the manner of appointing counscl in Texas: public defender
systems, contracting with a lawyer or group of lawyers and the most prevalent method,
judge assigned counsel. The most striking fact about the manner of appointment is the
complete lack of uniformity or even dny statewide gu1delmes for the appointment of
counsel.

On the question of the determination of indigency, many jurisdictions have no
formal criteria for determining whether someone is indigent. (I know it when I see it7)
Only 51.9% of the judges reported that they had formal written criteria for determining
indigent status. Interestingly, less than 37% of the prosecutors and defense lawyers
were aware of any such criteria for determining indigency. Almost two-thirds of the
criminal defense lawyers reported that whether a person is able to post bail is the
standard typically used for determining a defendant's eligibility for court appointed
counsel.

The rate of compensation of court appointed lawyers is also decried in the report,
According to the survey, the average hourly rate for criminal defense work is $135.98
per hour. Overhead expenses consume $71.36 of the hourly rate. Court appointed work
pays an average of $39.81 per hour; far less than the amount necessary to keep the office
open. The judges reported compensation to attomeys of $71.91 per hour for in court
work and $58.41 for out of court work. The report also points out the lack of resources
available for defense experts and investigation,

The Report makes several recommendations for reform as follows:

State Level Commitments. Texas is one of only a handfu! of states that fails to
provide any meaningful state level funding. The report supgests the creation of a state
level agency to moaitor the current system and gather data, state level funding to help
counties who currently shoulder the entire bill for indigent legal services, and legal
expertise to assist those assigned to represent indigents in criminat matters.

Adopt Professional Standards for Representing [ndigent Clients. Standards should
be adopted governing the appointment process, the timeliness of the appointment
(within a few hours of arrest, cather than days or weeks), attorney qualifications, work
load, and professional behavior,

Develop Accurale and - Efftcient Criteria_for Determining_[ndigent  Status.
Consistent objective standards should be adopted based on the ability of the defendant
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to hire an attorney. The decision should
not be based on whether the defendant
was able Lo post bail.

Provide  Adequate_Compengation
and Timely Payments. Compensation
should be increased to allow attorneys (o
cover their overhead expenses and cam a
reasonable profit. Defense attorneys
should not uniquely subsidize the
county’s obligation to provide legal
representation  to  indigent  criminal
defendants.

Guarantee Access to Necessary and
Sufficient Support Services. Lawyers
should have access to the support
services needed to effectively and
vigorously defend their indigent clients.

Data Gathering and Monitoring.
Counties should be required to report the
amount spent on -indigent criminal
defense, factors related to processing
cases, such as timeliness of appointment
of counsel, how indigent status was
deteimined, ete., and disposition pattemns.
Onty through such reporting can the
system be adequately monitored to
determine whether it is working.

Significaatly, the report recognizes

the need for increased funding of the
indigent criminal defense system in Texas.
The report concludes,
Gideon’s trumpel sounded out’ the
promise that all persons-rich, poor, or
othenwvise—would have access to the same
level of justice in our nation's courts. As
matiers currently exist in Texas, the sound
from Gideon’s trumpet has effectively
been muted.

What the State Bar Commiltee will
do with the report remains to be seen, but
you will be able to get a good idea on
December 7-8, 2000, when the State Bar
will host a symposium on indigent
criminal defense at the Texas Law Center
in Austin. It is probable that many of the
ideas discussed at the symposium will

- make their way into proposed legistation

on the issue of indigent criminal defense.

Yer e
SO SILONTRIEbAS

D

State Senater Rodney Ellis and State
Represeatatives Senfronia Thompson and
Juan Hinojosa are scheduled to participate.

The State Bar Committee is made
up of lawyers, judges, prosecuiors and
academics. Many of the commiitee mem-
bers are afso members of TCDLA. if you
want to find out what the Committee is up
to, check out its website: www.uta.edu/

pols/moorefindigent/indigentdefense.him.

e landy
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The -TCDLA long distance plan,
administered by Eclipse
Telecommunications , is based on
general economic theory -- the
higher the volume, the lower the
individual cost. The TCDLA pro-
gram is based on the idea of provid-
ing individual companies with
group-based purchasing power and
benefits.

Our long distance program is as log-
fcatas i, 2, 3. =

1. Endorsed by your association

2. Guaranteed fla{ rates

3. Members only service

For a quick rate comparison or more
information, contact an Eclipse
account representative at {-800-
342-9287
COr you may aiso complete the
following information and fax to
1-800-342-4240

Name
Company
Plione
Avg. mo. use
TCOLA 10
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ne week he saved the life of a defendant; the next week he took his own. Don
Davis, of Houston tried back-to-back capital cases and was pressured by judges in
his other cases, Wom out from the constant battles, he put a sudden end to his own life.

His death prompted a rapid response from the Harris County Criminal Lawyers
Associatton. HCCLA appointed a task force to address the seriousness of the pressures
and responsibilities faced by eriminal defense attomeys. The task force will examine the
courthouse pressures that may have contrbuted to Don's suicide. They will draft a
resolution to be presented to the judges regarding their findings. HCCLA also created a
permanent Crisis Intervention Coruniftee chaired by Rob Fickman and an endowment
fund for a'lawyer’s assistance program. :

In addition, HCCLA sponsored a free seminar, “Coping with the Practice”. The speakers
discussed drug and alcohol dependencies, grievances, the Texas Lawyer’s Assistance
Program, psychological impact of stress, and the crisis intervention strike force.

Dr. Seth Silberman, identified some of the stresses faced by criminal defense attorneys
and their psychological and physiological impacts. Stresses include clients who may
not like you, don’t tell you the truth, and who you do not fike. The simple act of meeting
with your client, if it takes place in a jail, is stressful, The consequences for your clients
ave serious. The law and the facts may be against your client. Prosecutors and judges
cause stress, Time constraints for trials, motions to be filed, and trying to run a
business(which wasn't taught in law school) are & constant source of pressure. Preparing
day after day to do batfle and lose is difficult. Jury studies have shown that jurors will
convict even without the evidence-that’s stressful. Four hundred more complatits were
filed with the State Bar last year against criminal defense attorneys than family or

personal injury lawyers.

Reduction of stress in a criminal practice requires constant effort, The speakers suggested
a few recommendations for defense attorneys. .Only accept cases for which you are
competent, Accept cases for which you have time to prepare. Allow a cooling off
period between difficult trials, Apply time management and case management guidelines.
Have a procedure to retum phone calls, keep track of phone conversations, and collect
payments from clients. Talk to friends. Take time to relax.

Rob Fickman discussed the Crisis Intervention Strike Force. The strike force is designed
to help individual attorneys who feel overwhelmed. Rob confided to the group that,
after a particularly long and difficult trial, his law partner told him that he wasn't acting
like his normal self. Rob wisely sought professional assistance and it helped him
understand some of the challenges he faced and make positive changes in his life,
Without the urging of his friend, he might not have taken those positive steps. Now Rob
is there to help others.

Ann Foster, Director of Texas Lawyers Assistance Program, discussed the confidential
hielp available from her agency. She noted that there is a high incidence of depression and
substance abuse among lawyers. Where 8% of the general population suffers from
depression, lawyers show a [5-18% depression rate and another 18-20% suffer from
chemical dependency and alcohol abuse. TLAP can be reached at (800)343-8527.
Lawyers Ethics Hotline for attorneys facing an ethical dilemma can be reached at
(800)532-3947. ‘

A number of attomeys had a similar response to Don's death. They said, ** [ saw the
signs; [ didn't do anything.”

Look around you. Look at yourself. If you see signs of overwork and stress, don’t wait until
it's Loo late, There is help available. Reachoutto a fellow defender. We owe itto cach other.
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Sex Offender Evaluations
Navarre & Associates
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Client psychological evaluation
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Severity of offense determination
Suitability for treatment, probation or parole
Assistance with cross-examination
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The Travis County District Attommey's office has decided to
reexamine the very convictions which that office sought and obtained, and
to seek the exoncration of those wrongfully prosecuted and convicted, but
cleared by DNA. It is highly commendable that a govemmental agency
would as a matter of policy second-guess ifts own apparent successes, and
more commendable still when one considers that no other district attomey’s
office in this state is doing the same. There is no “system” at work here; it is
entirely the decision of this one county’s office, and those who will have
their freedom restored are surely grateful for this unexpected new policy,
even if prompted less by the concerns of potentially innocent inmates than
by the certainly and potential embarrassment that DNA brngs to the
process. It is therefore a welcome though rare development that the system
— whose overseers so often presume infallibility — would take another
look at those it has spirited away to one of this state’s many prisons.

But as we celebrate this current rift through which innocent people
are delivered from imprisonment to freedom, we should more soberly close
those darker doors through which innocent people are purloined from
freedom to imprisonment.

A wrongful conviction is nothing less than governmental
thisvery of something more precious than any object, of greater concern
S sty onsy o, than legal “finality,” more endur-
ing and important than even the
conviction of the guilty — an
innocent citizen's reputation, lib-
erty, life. In no sense is it worth it
to hwt good people just to get
bad ones. We only hurt ow-
sclves when we subscribe to that
odious philosophy which justi-
fies the suffering of the innocent
for the sake of punishing the
wicked, In the breach_of thesec
self-inflicted social wounds lie
innocent citizens, helplessly beg-
ging the law for help, unaware of
its studied obliviousness to their
plight. During the next session,
we should all remind lawmakers of
the current reality of law as well
as the values we seek to be
honored and the nccessity for
meaningful legislative action, With
the current judiciary, the Legisla-
ture may-be the only hope for the
innocent ~— for whom there are
not even statistics. { know; it
scares me, too.

=~
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GEORGE ORWELL
WOULD HAVE LOVED
THERMAL IMAGERS
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The year 1984 came and went without the
governments transformation into the ubiquitous and
all-secing Big Brother of George Orwell’s book. (This,
at least, is how everyone but dyed-in-the-wool
conspiracy devotees would characterize things.) Bul,
on the other hand, the technologies the government
has at its disposal fo investigate ordinary citizens
become more sophisticated by the day. :
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So began Judge Wood’s opinion in United States v, Real Property Located at

15324 County Highway E, Richland Center, Richland County, Wisconsin, 219
F.3d 602 (7% Cir. 2000). The technology to which Judge Wood was referring was

the thermal imager which detects enecgy radiated from the outside surface of
objects, and intemal heat that has been transmitted to the outside surface of an
object, which may create a differential heat patiem. It is a technology which law
enforcement officers — especially those investigating drg offenses — have come
to love. :

This case involved a civil forfeiture proceeding brought under Title 21 U.S.C.
§ 881(a)(7). During the investigation of the underlying drug offense, an agent of
the Wisconsin Department of Narcotic Enforcement went to the property in
question and scanned the residence using a SEEKIR Thermal Imager. He determined
that large amounts of heat were being vented from two corners of the basement and
that there was an unexplained heat source under the porch,

Based on that and other information, the officer obtained a search warrant and
found a marijuana growing opecation. In the district court, the property owner
filed a motion to suppress, arguing that thermal imaging itselfwas an unconstitutional
warrantless search and that the evidence coliected under the warrant represented
the fruits of that violation.

The motion to suppress was denied; the property owner appealed; and, a
panel of the Seventh Circuit affirmed the judgment of the disteict coudt. Judge
Wood noted that, in criminal cases, the Fifth, Seventh, Eighth, Ninth, and Eleventh
Circuits had comie to the same concluston about thermal imaging scans — that they
were not “searches” within the meaniog of the Fourth Amendment; e.g. United
States v. [shmacl, 48 F.3d 850 (5™ Cic. 1995); United States v. Myers, 46 F.3d 668
(7" Cir. 1995); United States v. Pinson, 24 £.3d 1056 (8" Cir. 1994); United States
w. Kyllg, 190 F.3d 104 (9" Cir. 1999); aad, United States v, Ford, 34 F.3d 992
(11" Cir. 1994).
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No surprise? Wrong. On September 26, 2000, the Supreme
Court granted the motion of Danay L. Kyllo for leave to proceed
in forma payperis and his petition for awrit of certiorari. Without
regard to its procedural history which is uncommon, Kyllo,
supra, at first appears lo be just anather thermal imager case.
Anagent of the United States Bureau of Land Management and
Oregon Jaw enforcement officers were cooperating in the
investigation of a couspiracy to grow and distribute marijuana.
At the request of these officers, Sgt. Danicl Haas of the Oregon
Wational Guard cxamined a triplex of houses where the defendant
resided. Heused an Agema Thermovision 210 thermal imagiag
device (“the Agema 210™).

Haas concluded that there was a high heat loss coming from
the roof of the defendant’s house above the garage and from one
wall, He also observed that the defendant’s house was warmer
than the other two houses in the triplex. The officers interpreted
these results as evidence of marijuana production because the
high levels of heat emission indicated that the defendant might
be using high intensity lights to grow marijuana indoors.

The officers presented this information in an affidavit to a
United States Magistrate Judge, seeking a search warrant for the
defendant’s house, The watrant was issued; an indoor marijuana
growing operation was found; and marijuana, weapons, and drug

paraphemnalia were seized. The defendant was indicted for a

viclation of Title 21 § 841(a)(1). In the disteict court, he filed a
motion to suppress the evidence seized from him alleging that
the warrantless thermal imager scan was a violation of his dghts
under the Fourth Amendment. After his motion was denied,
Kyllo entered a conditional guilty plea and was sentenced to a
prison term of 63 months. He then appealed the denial of his
suppression motion.

A divided pane! of the Ninth Circuit affirmed his convietion.
The court held, as a maiter of first impression in the circuit, that
a thermal inmaging scan of a house was not a search within the
meaning of the Fourth Amendment. What makes the opinion
interesting — and what may have caught the Supreme Court’s
attention — is how two judges of the panel differed in their
description of the thermal imaging device.

Writing for the court, Judge Haskins viewed it as being
non-invasive:

In performing its function the Agema 210 passively
records thermal emissions rather than sending out.
intrusive beams or rays--acting much like a camera, A
viewfinder then translates and displays the results to
the human eye, with the area around an object being
shaded darker or lighter, depending on the level of heat
being cmilted.  While at first used primarily by the
military, thermal scanners have catered into law
enforcement and civilian commercial use.

Dissenting, Judge Noonan viewed it in a different light:
The Thermovision 210, made and marketed by Agema

Infrared S);'stcrns, (herein the Agema 210) is described
by its maker in the following terms: ‘For law

enforcement agencies and security organizations if
provides a state-of-the-art means of exteénding
operational capabilities and securing hard evidenee not
possible-before. And it does it unobtrusively,
noiselessly and immediately, requiring a minimum of
operator training and effort.’ As to *Interior
Surveillance,’ the company’s sales brochure that is part
of the record on appeal states: *With a field view of 8
degrees by 16 degrees, the 210, properddy positioned,
can monitor activity in critical rooms or latge facilities,
once again providing a permanent time-tagged record
when connected to a VCR.'

Judge Noonan also expressed concern as to the reliability
of the Agema 210:

The defendant’s expert witness, who had had extensive
experience working for the FBI, analyzed its
vulnerability in these terms: “These infrared cameras
can easily be manipulated to make a structure appear
to be hot, when in reality it is not. This is achieved by
increasing the gain and sensitivity buttons on the
camera. The procedure is similar to-using a 35 mm
camera and manually opening the aperture on the fens.’
It is this manipulable, not very accurate or reliable but
easily usable, surveillance machine which is at issue
here.

Should Fifth Circuit lawyers be surprised that the Supreme
Court is now considering this issue? No, not if they remember
the opinion of then Chief Judge Robert M. Parker of the Eastern
District of Texas in United States v, [shmael, 843 F.Supp. 205
(E.D. Texas 1994}, Thete, Judge Parker granted the defendant’s
motion to suppress and held, infer alia, that the use of a thermal
imaging device to detect a corcéaled underground activity wasa
search which did not fafl within an exception to the warrant.
requirement of the Fourth Amendment. His opinion is an
excellent analysis of the issue which the justices of the Supreme.
Court will now consider — and is the argument which the circuit
courts have all rejected.

Judge Parker did not allude to 1984 but, rather, relied on
sound, constitutional authority in voicing his concerns about the
use of thermal imaging devices:

Left unchecked, technology has the potential to restrict,
as a practical matter, the right to prvacy to the confines
of Roe v, Wade, 410 14.5. 113, 93 S.CL 705,35 L.Ed.2d
147 (1973). We must take care that the war on drugs
not count as one of its victims fundamental rights.
The benefits to our society of safeguarding the right to
privacy is such that the courts must say that there is
a limit to the usc of technological weapons, even in the
war on drugs.

T~
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SPOOKY NEWS

The Fifth Circuit recently returned a brief to Mark Bennett of
Houston to correct the cover. The caver read:

United States of America,
Plaintiff — Appellee

Vs,
Edward Dewayne Russell,
Defendant -- Appelant

Instead of:

United States of America,
Plaintiff — Appellec ~-
Vs,
Edward DeWayne Russell, also known as Spaok
Defendant-- Appeflant

Mark, understandably, did not want to identify his client, who
is black, by the name of “Spook” on the cover of the beief. He
filed a motion with the clerk to change the title of the case or
accept the brief as filed,

ATTORNEY GENERAL OPINION
NO. JC-029 (OCTOBER 3,2000)

Neither the domestic violence protection-order sections of the
Famity Code in the Code of Crimtinal Praocedure explicitly permit
or specifically prohibit a judge to include in such an order a
provision requiring a police officer to escont a perpetrator of
domestic violence to the family home to retrieve personal
properly. Article 5.045 of the Code of Criminal Procedure is not
by its terms applicable in such a situation and accordingly does
not provide immunity from liability for a police officer providing
such an escort.

ATTORNEY GENERAL OPINION
NO. JC-0242 (JUNE 29, 2000)

The state has no right to a jucy trial in a juvenile proceeding,

INTERNET ACCESS

Atltorney.com offers free Internet aceess o attorneys, The free
service is availabie by visiting www.altorngy.com and
downloading the sofiware from their home page.

INCARCERATED YVETERANS

According 1o the U.S. Bureau of Justice Statistics, about 225,

700 or 9% of the estimated 25,062,000 military veferans are
behind bars. Approximately 56,000 Vietnam vets and 18,500
Gulf War vets are confined in state and federal prisons.

The profite of a typical incarcerated vet, according to the study,
is a middie aged, hard-working, literate, alcoholic, first-offender
who either killed his wife or girlfriend, or sexually assaulted a
young woman or a child,

WOMEN’S LEGISLATIVE DAYS

The 77* Session of the Texas Legislature will be the focus
of Women's Legislative Days held on March 5-6, 2001 at the
LBJ auditorium in Austin. The conference will provide
participants witl unique opportunities to leamm about critical
issues facing Texans.

.

EFAMOUS TRIALS

Professor Douglas Linder has compiled a website of famous
trials including the Scopes Monkey Trial (1925), Rosenberg's
Trial (1951), Mississippi Burning Triat ([967) and O.J. Simpson
Trials (1994-95). The website includes photos, transcript
excerpts, appeilate court decisions, and other interesting
information, The site is www.law.umke.edu. Click on Faculty,
then Projects then Doug Linder Famous Trials. The site also
includes profiles of trial heroes. Be careful - you can spend
hours here, ’

FORENSIC EVIDENCE

Another useful website is www.forensic evidence.com, This.
site includes a link to the Federal Rufes of Evidence that will go
into effect on December 1, 2000. [tatso includes recent aticles
in scientific behavioral evidence, identificatioft, and police
pracedures.
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Cause No.

STATEOFTEXAS §  INTHE __ COURT
§
V. §  COURTDESIGNATION
§
*kk § CcO UNTY, TEXAS

DEFENDANT’S MOTIONREQUESTINGNOTICE
OF PROSECUTION’SINTENT TO USE CERTIFIED
COPIES OF OFFICIAL WRITTEN INSTRUMENTS

TO THE HONORABLE JUDGE OF SAID COURT:

Now Comes ***, the Defendant in the above styled and numbered causs, by and threligh hisfher
attorney of record, pursuant (o the Texas Rules of Evidence 609(f), and Article 39.14, of the Texas .
Code of Criminat Procedure and moves the Court to require the Prosecution to give the defense
notice of its intent to offer into evidence certified copies of official written instruments, including,
_but not limited to, certified copies of any prior judgments of convictions of the Defendant which
the Prosecution intends to use as direct or impeaching evidence. The Defendant requests that he
be provided with copies of any such certified official records at least thirty days prior to trial.
Unless the defense is provided with copies of any official written instruments the State intends to
offer into evidence, the Defendant will be unduly surprised and disadvantaged, in violation of his
rights under the Fifth, Sixth and Fourteenth Amendments to the United States Constitution,
Atticle I, Sections 10 and 19 of the Texas Constitution, and Articles 1.04, 1.05 and 1.051(a) of the
Texas Code of Criminal Procedure. .

WHEREFORE, the Defendant prays that the Court grant his/her motion and order the State to
give the Defendant written notice of its intent to offer certified copies of official written instruments
into evidence and that the Court enter an order requiring the prosecution to provide coptes of
such documents to the defense at least thirty days prior to tdal. -

Respectfitlly Submitted,

Attorney Name
State Bar Number
Address

City, State, Zip
Phone

Fax

Altorney for Defendant

hkE

Continued on next page...
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ORDER
BEIT REMEMBERED, that on the day of ,200 |, came on to be considered the above and

foregoing Motion Requesting Notice of Prasecution’s Intent to Use Certified Copies of Official Written [nstruments.
After consideration of the same, it is the opinion of the Court that Defendant’s Motion be:

(GRANTED, and ‘the State is ordered (o provide the defense with written notice of its intent to use in
evidence copies of any certified or official documents and are ordered to provide the defense with true and correct
copies of such documents, including the certifications thereof, on or before __, ;200 )

(DENIED, to which the Defendant duly excepts.)

SIGNED on : _ , 200

JUDGEPRESIDING

DWI and Capital Murder 2000

Oh No! | missed them! =,
/MWP«MWQW

No, you didn't.#
Complete sets of audio taped
presentations are now available for
only $509 g set (was $100). or $75%
for both sets (was $175). |

Call Randy at 512-478-2514 to get this special price.
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Did You Know? Have You Heard?

Character Evidence

can be a Powerful Tool for the Defense

by Judge Charles F. (Charlie) Baird

“Be it true or false, what is said about men offen has as
much influence upon their lives, and especially upon
their destinies, as what they do.” Victor Hugo (1862).

-~

INTRODUCTION

In my ten-plus years as an appellate judge, [ canndt recalla
single case where character evidence was an issue or raised as a
point of error on appeal. That is not to say there were no such
cases, only that the issue of character evidence seems to have
diminished from previous years when it was a hot butten issue
in criminal cases. After considering the diminished role of
character evidence in criminal trials, | decided to write this article
believing that some practitioners had not considered and/or had
forgotten the importance of character evidence in the criminal
trial.

Character evidence is a general category of evidence that
relates to some character trait that is at issue in the trial, In
Texas, character evidence is admissible as it relates to the
defendant, witnesses and complainants. This article will focus
primarily on the role of chamcter evidence relative to the
defendant and later briefly discuss character evidence as it
pertains to witnesses and complainants.

I
THE DEFENDANT — GENERALLY

It is important to note at the beginning that the State may
never, in the first instance, offer evidence of the defendant’s

character.  Such evidence is specifically precluded by Rule .

404(b) of the Texas Rules of Evidence which prohibits the State
from proving the defendant acted in conformity with his
character. Because of this prohibition, Rule 404(b) requircs
extraneous matiers to be relevant to some issue other than
character conformity such as inotive or identity,

The defendant, however, may offer characler evidence
under Rule 405 of the Texas Ruies ol Evidence, which provides:
(a) Reputation or Opinion. Inall cases in which evidence of'a
person’s character or chacacter trait is admissibie, proof may be
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_made by testimony as (o reputation or by testimony ia the form

of an opinion. In a criminal case, to be qualified to testify at the
guiltstage of trial concerning the character or character traitof an
accused, a witness must have been familiar with the reputation,
or the underlying facts or information upon which the opinion is
based, prior to the day of the offense. In all cases where
testimony is admitted under this rulé, on cross-examination
inquiry is allowable into relevant specific instances of conduct.

(b) Specific Instances of Conduct._ In cases in which a
person’s character or character trait is an essential element of a
charge, claim or defense, proof may also be made of specific
instances of that person’s conduct. -

While this rule seems simple, it was developed over many years -
and therefore has a number of interpretations and applications.

The defeéndant’s character trait for being a law-abiding
person is antomatically ‘at issue because of the accusation
against him, Afler ali, there would not be a trial untess the
defendant was accused of committing a crime. Additionally, the
defendant can introduce evidence of a specific good character
trait to show that it is fimprobable he committed the charged
olfense. See Valdez v. State, 2 S.W.3d 518, 519 {Tex. App.—-
Houston [14% Dist.] 1999). The character trait must be related
to the charged offense. [n such a circumstance, the evidence
operates as a defense and the defendant is permitted to offer it
under the Due Process Clause of the Fourteenth Amendment.
See Washington v. State, 388 U.S. 14, 19, 87 S.Ct. 1920, 1923,
18 L.Ed.2d 1019, 1023 (1967). The same argument should be
made under Adicle I, § (9 of the Texas Constitution.
Consequently, the eror in excluding this evidence is
constitutional and would require a harm analysis under Rule
44.2(a) of the Texas Rules of Appellate Procedtire.

For example, the defendant can offer evidence of the good
characler trail of sobricty in a DWI prosecution. See Foley v
State, 172 Tex. Crim. 261, 356 S.W.2d 686, 686-87 {1962)
{opin. on reh'g). However, the defendant could not offer the
same good character trait in a robbery trial because sobriety is
related o a charge of driving while intoxicated but has no eclation
lo the offense of robbecy. There are numerous instances where
the courts have allowed the defendaat o introduce evidence of




good character teaits when the trait is related to the charged
offense. See, e.g., Canto-Deport v. State, 751 S.W.2d 698, 700
(Tex.App.—Houston [1st Dist.] 1938, pet. refd) (holding trait
of “honest and fair dealing™ is admissible in fraud case);
Hamman v. Staie, 166 Tex.Cr.R. 349, 314 S.W.,2d 301, 305
(Tex. Crim. App. 1958) (holding trait of honesty admissible in
embezzlement case); Thonns v, State, 669 S.W.2d 420, 423-24
(Tex. App.--Houston [Ist Dist.] 1984, pet. ref’d) (holding
traits of morality and “safe and proper treatment of young
children” are admissible in child sexual assauit case); Wade v.
State, 803 S.W.2d 806, 808 (Tex.App.—Fort Worth 1991, no
pet.) (holding evidence that appellant had never possessed
drups admissible in prosecution for possession of a controiled
substance); Brazelton v. State, 947 S.W.2d 644, 650
(Tex.App-—Fort Worth 1997, no pet) (same).

It
OPINION VS. REPUTATION

Opinion testimony of a .clraracter trait requires personal
knowledge of that character trait. Based upon this personaf
knowiledge, the witness testifies as to what the defendant is, e.g.,
he is peaceful, lawzabiding, sober, honest, etc.

Reputation testimony, on the other hand, need not be
based on personal knowledge. See Jackson v. State, 628 S.W.2d
446, 450 (Tex, Crim. App. 1982). Instead, testimony of this
nature may be based either on (1) discussions between the
witness and others about the deferdant; or (2) information

. overheard by the witness during conversations by others who

discussed the defendant’s reputation. See id  Allowing
testimony that is not based on personal knowledge would
appear to violated the hearsay rule. See Tex. R. Evid. 802. But,
as the Dallas Court of Appeals stated in Moore v. State, 663
S.W.2d 497, 500 (Tex. App.—Dallas 1983):
“Reputation festimony is necessarily. based on
hearsay, but is admitted as an exception to the
hearsay rule. For reputation testimony to be an
cxception to the hearsay rule it must meet two basic
criteria: (1) that there is some necessity for the
introduction of the testimony; (2) that the testimony
has some circumstantial probability of
trustworthiness, 5 Wigmore, Evidence § 1580, 1611,
& 1612 (Chadbourn rev. 1974); 1A R. Ray, Texas
Law at Evidence Civil and Criminal § 1321 (Texas
Practice 3d. ed 1980). The trustworthiness of
reputation testimony stems from the fact that a
person is abserved in his day to day activities by
other members of his community and that these
observations are discussed. Over a period time there
is a synthesis of these observations and discussions
which results in a conclusion as to the individual’s
reputation.  When reputation is based solely on
specific acts, this synthesis is lost, as well as its
reliability.  When reputation testimony is given by
police officers who have investigated an individual's
offenses and by victims ol an individual act who have
spoken only with others who are alse viclims, it is
obvious that the witnesses’ conclusions as lo the
appellant’s reputation will be slanted against the

individual and will not have the frustworthiness
implicit in the exception to the hearsay rule. The
conclusion of such witnesses as to the reputation may
be vastly different from those who have had the day
to day contact within the communily envisioned in
the traditional exception lo the hearsay rule for
reputation testimony. What is actually occurring
with testimony of this type is that a witness takes the
specific acts of the individual and then infers what the
reputationt of the person would be. In this respect,
this cvidence cotild easily be fabricated and, thus,
loses its reliability. Consequently, if this were an
open question, we would iikely hold that such
testimony was inadmissible.

For example, you may not know President Clinton
personally or have any pecsonal knowledge of his relationship
with Monica Lewinsky.  Nevertheless, through your
observations of the events stemming from that affair and
discussions of those events, you would be able to testify as to
whether President Clinton had a reputation for being truthful or
faithful to his wife, '

i
CROSS-EXAMINATION

Once the character witness has testified, the witness may
be cross-examined on relevant specific instances of conduct. See
Tex, R. Evid. 405(a). These questions are not for the purpose of
establishing the truth of the conduct or miséonduct, but rather fo
test the credibility of the character witness. See Brows v. State,

- 477 S.W.2d 617, 620 (Tex. Crim. App. 1972). Consequeatly,

the questions cannof be worded to (1) include excessive detail in

" describing the conduct, or (2) inquire whether the conduct

actually occurred. See Sisson v. State, S61 S.W.2d 197, 199
(Tex. Crim. App. [978). Defense cotinsel should remember to
ask for a limiting instruction to the jury so it is aware that the
questions asked on cross-examination are rof substantive
evidence but are being asked for the limited purpose of
determining the credibility of the character witnesses. See -
Brown v, State, 477 3.W.2d 617, 620 (Tex. Crim. App. 1972).

. This instruction should be requested both when the cross-

examination occurs and again when the jury is charged. See Tex.

" R. Evid. 1.05(a); Rankin v. State, 974 S.W.ad 707, THE-13 (Tex.

Crim. App. 1996).

If the cross-examination is of a reputation witness, the
question must be in the form of “have you heard” questions.
The theory is that if the witness is truly familiar with the
reputation of the defendant, hie will have also heard of adverse
reports which are circulating in the community. [In contrast, if .
the witness testified in the form of an opinion, the cross-
examination would test the witness’ personal knowledge by
asking “did you know" questions. See Rutledge v. State, 749
S.W.2d 50, 53 (Tex. Crim. App. 1988}, For example, if a
reputation witness testified that President Clinton had a good
reputation for being truthful, the cross-examiner could ask:
“IMave you heard the President licd undee oath while giving a
deposition?”  And, using the same example, if the witness
lestified Nis opinion was that the President was a teuthful
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person, the cross-examiner could ask: “Did you know the
President lied under oath while giving a deposition?”

The reason for this distinction is clear: because the opinien
was based on personal knowledge, it cannot be impeached by
asking whether the witness has heard rumors or pgossip
inconsistent with the character (rait.  Similarly, because
reputation is not based upon personal knowledge, it cannot be
impeached with lack of personal knowledge regarding a specific
event. See Ward v. State, 591 S.W.2d 810, 818 (Tex. Crim.
App. 1973)(opin. on State's mot. for reh’g).

The right to cross-examine a character witness on specific
instances of a defendant’s conduct is subject to two limitations:
(1) there must be some factual basis for the incidents inquired
about; and (2) those .incidents must be relevant to character
traits at issue in the trial, See Lancaster v. State, 754 S.W.2d
493, 496 (Tex. App—Dallas 1988, pet. ref’d). The
requirement of a factual basis ensures that the question is asked
in good faith, Forexample, in Murphy v. Stafe, 4 3.W.3d 926,
931 {Tex. App.—Waco 1999, pet. ref'd), the court found a
judgmient was a factual basis for a question about 2 prior
conviction. However, the misconduct does not require either an
arrest or a conviction to establish good faith. See Brown v. State,
477 8.W.2d 617, 620 (Tex. Crim. App. 1972). Regarding the
second requireinent, in Kennedy v. State the Court of Criminal
Appeals reversed the defendant’s murder conviction because on
cross-examination, the prosecutor asked a reputation witness if
he had heard the defendant had an illicit relationship with a
woman. 150 Tex. Crim. 215, 200 S.W.2d 400, 403-07 (Tex.
Crim. App. 1947).. The reputation witness had merely testified
on direct that the defendant had a good reputatjon for truth and
veracity, and for being quiet, peaceable, inoffensive and law-
abiding. See id. The court held the question improper because

the defendant's reputation as a man of good morals or good,

moral character was not placed in issue by the testimony of the
. reputation witness. In other words, having an illicit affair was
not inconsistent with the character traits placed in issuc. See id.

Using our presidential example again, if President Clinton
was charged with DWI and you, as his defense attorney, called
witnesses who testified the President had a good reputation for
sobriety, the State could not ask: “Have you heard the
President lied under oath while giving a deposition?” Such a
question would be improper because it was neither related to
nor inconsistent with the character teain placed in issue,

Additionally, Rule 405(z) requires that a character witness
be familiar with the reputation or underlying facts or
information upon which the opinion is based prior to the date of
the offense. Therefore, the State cannot cross-examine a
character witness and impeach that witness with the facts of the
offense on trial. See Rodriquez v. State, 509 S.W.2d 319, 321
(Tex. Crim. App. 1974); Wright v, State, 491 $.W.2d 936, 938
(Tex. Crim. App. 1973}, The reason for this prohibition is that
if the Stafe uses the charge contained in the indictment as a basis
for showing that a man’s reputation as a law-abiding citizen is
bad, then no person who is on trial could successfully show a
good reputation as a law-abiding citizen. See Stephens v. State,
128 Tex. Crim, 311, 80 5.W.2d 980, 982 (1915).

As a final note, the State cannot place the defendant’s
character in issuc by ils own cross-vxamination and then
impeich that character trait, See Els v. Stare, 525 8.W.2d 1, 14
(Tex. Creim, App. 1975}, For exampile, in Long v. State, 631
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S.W.2d 157 {Tex. Crint. App. 1982), the defendant was charged
with apgravated robbery and relted on the defense of alibi. in
support of the defense, the defendant offered evidence that he
had facial hair at the time of the robbery, which was inconsistent
with the State’s witnesses who testified that the robber was
clean shaven. Seeid. The defendant called his mother to testify,
See id. After establishing that her son had a mustache on' the
date of the offense, the defense passed the witness for cross-
examination. See id. at 158. On cross, the State asked the
mother “have you heard” questions. See id. This was improper
and required reversal. See id. at 159.

v
CHARACTER EVIDENCE AT
THE PUNISHMENT PHASE OF TRIAL

Adticle 37.03, section 3{a) of the Texas Code of Criminal
Procedure provides for the admission of evidence of the
defendant’s reputation and character at the punishment phase
of a trial. This article permits the State to offer this evidence in

the first instance. This is markedly different from the guilt |

phase where the State may never, in the first instance, offer
evidence of the defendant’s charmcter because such evidence is
specifically precluded by Rule 404(b).

The State’s character withesses cannot, howaver, testlfy
as t6 the defendant’s reputation from a specific act, Therefore,
a police officer who has done nothing more than investigate the

- offense for which the defendant has been convicied cannot not

testify as a reputation witness. See Wagner v, Stare, 687 S.W.2d
303, 313 (Tex, Crim, App. 1985). In Hernandez v. State, 800
S.W.2d 523, 525 (Tex, Crim. App. 1990), the Court of Criminal
Appeals held the enactment of Rule 405 did not alter the’
viability of Wagner.

As acaveat, the defense attomey must remcmbcr thatifthe .
defendant is a candidate for probation and you seek to establish
his suitability for probation, this opens the door for questions
of specific instances of misconduct that tend to mitigate against
the defendant’s suitability for probation. See Griffin v, State,
787 8.W.2d 63, 67 (Tex. Crim. App. 1990).

V ’ T
CHARACTER EVIDENCE AND WITNESSES

Opinion or reputation evidence related to a witness may
be offered only to attack or support the witness' character for
truthfulness or untruthfulness. See Tex. R. Bvid. 608(a)(1).
Any witness can be attacked for being untruthful. But only
after that attack has been mounted, can evidence of a truthful
character be admitted. See Tex. R. Evid. 608(a)(2). The old
objection of “bolstering"” a witness who had ot been impeached
or whose character had not been attacked, however, is no longer
recognized as a valid objection. See Coftn v. State, 849 5. W.2d

© 817, 821 (Tex. Crim. App. 1993) (Campbell, J., concurring).

Therefore, the objection should be lodged undcr Rule 608(a)
and, perhaps, Rule 613{c).

tn any event, neithier side may introduce specific instances
of conduct to attack or support the witness® credibility. See
Tex. R, Evid. 608(b).



vi
CHARACTER EVIDENCE
AND THE COMPLAINANT

Finally, evidence of the character traits of the complainant
may be introduced to show the complainant was the aggressor at
the time the alleged offense occurred. This is typically limited
to murder cases. Evidence of prior bad acts on the part of the
decedent are admissible for at least two reasons,

First the evidence is admissible under what is commonly
referred to as the “Dempsey Rule,” after Deripsey v. State, 159
Tex.Crim. 602, 266 5.W.2d 875 (Tex. Crim. App.1954}. Under
this rule, evidence of both the general reputation of the decedent
for being of dangerous character, and prior specific acts of
violent misconduct, arc admissible. See Lowe v. State, 612
5.W.2d 579, 580 (Tex, Crim. App. 1981); Beecham v. State, 580
S.W.2d 588, 590 (Tex. Crim. App. 1979). These specific acts of
misconduct could include both actions and statements (threats)
by the deceased. See Lowe, 612 S.W.2d at 580.

This type of evidence is admissible to show either the
reasonablencss of a defendant’s claim of apprehension of
danger, or to show the decedent was the aggressor at the time of
the offense. See Thompson v. State, 659 §.W.2d 649, 653 (Tex.
Crim, App. 1983). If the evidence is offered to show that the
deceased was the aggressor, the defendant does not have to have
knowledge of the acts or statements at the time of the homicide,
See Lowe, 612 S,W.2d at 581; Beecham, 580 S.W.2d at 590,

The “Dempsey Rule” was recently reaffimed in Tare v. -

Stare, 381 8.W.2d 189 (Tex. Crim. App. 1998). In that case,
Tate fatally stabbed his girlfriend’s father. See id. at 190. At
trial, Tate- testified he acted in self defense and that the
girlfriend’s father was the aggressor, ‘See id. To support his self
defense claim, Tate offered evidence of a prior threat by the
girlfriend’s fathér, Seeld. The trial judge excluded the evidence
because the defendant was not present when the tlircat. was
made. See id. at 190-9].

The Court of Appeals affirmed but did so, not because
Tate did not hear the threat, but because the rules 404 and 403
were promuigated after Dempsey, and therefore superceded the
Dempsey Rule. See Tate v. State, 956 S.W.2d 845 (Tex. App~—
Austin 1997), rev'd, 981 S.W.2d [91 (Tex. Crim. App. 1998).
The Court of Criminal Appeals disagreed. See Tare, 981 5. W.2d
at {93, Rule 404(b) which govemns the admissibility of
extraneous conduct, works not just for the State but also for the
defendant. See id. Therefore, a defendant may offer evidence of
prior acts of aggression or threats by the complainant so long as
they are not offered to show the complainant was a bad person
in gencral, but to show that the complainant had the inteat or

"motive to cause the defendant harm, that the defendant's
apprehension of danger was reasonable, and/or that the
complainait was the likely agpressor. See’id.  Under these
circumstances, evidence of the complainant’s dangerous
character, and prior specific acts of viclent misconduct, are
admissible because such evidence tends to make the existence of
a conscquential fact more probable and is, therefore, relevant
and admissible uader Rule 401. See id.

Additionally, this type of cvidence is admissible under
Article 38.36 of the Texas Code of Criminal Procedure, which
provides:

[Evideace in Pragecutions for Murder

(a) In all prosecutions for wmurder, the state or the
defendant shall be permitted to offer testimony as to
alfl relevant facts and circumstances surrounding the
killing and the previous relationship existing between
the accused and the deceased, together with alt
relevant facts and circumstances going to show the -
coudition of thie mind of the accused at the time of the
offense.
(b} In a prosccution for murder, if a defendant raises
as a defense a justification provided by Section 9.31,
9.32, or 9.33, Penal Code, the defendant, in order to
establish the defendant’s reasonabte belicf that use of
force or deadly force was immediately necessary,
shall be permitted to offer:
(1) relevant evidence that the defendant had
been the victim of zcts of family violence
committed by the deceased, as family
violence is defined by Section 71.01,
Family Code; and :
(2) relevant expert testimony regarding the
condition of the mind of the defendant at
the time of the offense, including those
relevant facts and circumstances relating to
family violence that are the basis of the
expert’s opinion,

This is the former section 19.66 of the Texas Penal Code
which permitted this type of evidence in all homicide cases.
Now, appareatly, it is admissible only for murder cases.

CONCLUSION

It seems as though character evidence no longer plays an

. important role in the trials of crirninal cases, Itcan, however, be

powerful and persuasive evidende in supporiing your theory of
the case. To that end, [ hope you find this article useful,

Credit and thanks go to Karen Vowell for assistance in
editing and cite-checking this article. Ms. Vowell is Senior
Staff Attorney with the Fourteenth Court of Appeals.
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Traffic Stops:

Does Reasonableness Equal Racial Profiling?

Texas Department of Public Safety

In October, the Texas Department of Public Safety
published a Traffic Stop Data Repodt, which is available on their
website at www.txdps.state.tx.us. The report notes that racial
and ethnic profiling, real or imagined, causes breakdown in the
public trust. The DPS
recognizes that racial
profiling is iilegal and
inconsistent with the
principles of policing.

The Executive
Summary stated that
trafficc  stops by
“troopers, broken down
by race, are closely
related to the percentage
of each racial category of
the population. Of the
stops, 68.12% are white
drivers, 9.66% are black
drivers, 19.98% are
Hispanic and 2.44% are
others. The population
is 60.69% white,
11.66% black, 25.55%
Hispanic and 2.10%
other. The population
statistics are the entire
the population and not
" the driving age
population or the
percentage of people
with driver’s licenses in
the State. And, the
statistics seem Lo assume
that minorities drive cars -
equal to their percentage
of the population.
R T TG ALY

The  disparity
between the races shows
in the searches conducted and drug interdictions. Ofthe people
searched, 51.86% are white, 14,33% back and 32.22% Hispanic,

Druyg interdictions show more starting incguities. Accarding
to the repen, “profiling™, as applicable to drug inderdiction first
appeared as an appropriate identification method in the late
2970%, bwas used in conjunction with “Operastion Cipeline, s
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Texas Capital and Firefighters Memorial © Alan Pogue

Federal DEA initiative, along the major highway corridors in
1985. DPS started using the technique in {986. Drug Interdiction
statistics show that, of these stops, 22% are white, 38% are
black, and 39% are Hispanic. The Department has developed a
philosophy of “looking beyond the traffic stop” to interdict and
appreliend drug traffickers and other criminal offenders. But,
DPS requires that the
decigion to go beyond
the traffic stop must be
based on articulable
reasonable suspicion or
probable cause that the
“occupants of the car
may be engaged in
critninal activity. The
report does not indicate
what those factors might
frave been that resulted
in drug interdictions
against blacks at more
than three times their
rate in the general
population.

Policies and statutes
applicable to traffic stop
profiling are included {n
the report. DPS also
maintains an automated
information system
database for compiling
information on all stops.
By policy, all troopers
are required 0 video/
audio record every
traffic violator contact.

City of Austin

B &5

o R fn September,
The Austin Police
Depactent announced
plans to begin collecting data by year’s end on the race of people
stopped by the police. Austin becomes the sccond city, after
Houston, to voluntarily collect racial statistics. The Depadiment
has a policy against racial proftling and hopes that the statistics
will prove that it does not engage in such unfuir practices. TCDLA
President Bob Hinton and President-Clecl Betly Blackwell

congratulated the city leaders on their initiative.
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The ;41/6 of Remaining Silent

While [ was attending law school at Texas Tech University,
[ was fortunate enough to work for John F. “Buddy™ Maner,
Buddy was a (rial lawyer. During our many conversations,
Buddy drilled into me his rules of being a good trial lawyer.
According to Buddy, the ficst rule of being a good trial lawyer
was to know when to sit down and shut up. Or, as my friend
Rip Collins puts it: the art of knowing when to remain sitent.

The art of knowing when to remain silent is difficult for
most lawyers to learn because it is contrary to what turns a
lawyer into a good trial lawyer. Most lawyers become criminal
defense attorneys because they care about people, believe that
cach person is entitled to a fair trial, and enjoy trying cases.
Most of the time, criminal defense attorneys accomplish these
goals and protect their client’s rights by talking to witnesses,
judges, and juries.. However, sometimes even trial lawyers do
not know when to remain silent and by talking, instead of
listening, harm their clients.

The harm resulting frém failing (o remain silent is usually -

swift. For example, there was a case recently in district court
where the Judge appointed a new defense attorney to file a
Motion For New Trial based on ineffective assistance of trial
counsel. At the hearing, it became obvious to everyone in the

‘courtroom, except the young assistant district attorney, -that

the Judge had already decided to grant a new trial. Instead of
acquiescing to the inevitable, the ADA pleaded with the Judge
to not grant a new trial, vigorously argued with the judge, and

finally fold him that he couldn’t do that because the jury heard

the evidence and had decided the case. Obviously this did not
work. In fact, the acrimony between the judge and the ADA
became so bad that the ADA ended up moving (o another

by John W. Stickels

county and taking a new job — all because he did not know
when o be quiet,

Converscly, knowing when to remain silent can result in
resounding success for criminal defendants. For example, there
was a recent sentencing hearing in Federal Court where the
defendant had plead guilty to the offense of illegal reentry
after conviction and was in court for sentencing. The Pre-
Sentence Investigation recommended a sentence of 48 months
based, for the most part, on the prior conviction. During the
sentencing hearing, the judge began talking to the Assistant U,
5. Attorney about the effect of a new Supreme Court case on
the defendant’s sentence and that he did not think he could
assess 48 months because of the new case. [t scemed like the
only two people in the courtroom who knew what the Judge
was talking about were the Judge and the Prosecutor. However,
the defense attorney practiced the art of remaining silent, did
not interfere, and the defendant was qltinlately sentenced to
only 8 months. Thus, by keeping quiet the defense attormey
was able to effectively represent h:s client and reduce the
sentence by 40 months.

In conc]u510n the next time you are in the middle ofa lnal
or a hearing remember fo practice the art of remaining silent.
To help you do this, keep these questions mind.

1. Do [ know what [ am talking about?
2. Is what [ am saying making a difference?
3. Is what [ am saying helping'my client?

_If the answer to any of these questions is “No,” then do
yourself, the Judge, and your client 2 favor and practice the art
of remaining sitent and sit down and shut up. g

Did you miss
Rusty Duncan?

Nof quite . . .

0O “Racehorse" Haynes only $15.00

on the cost of the manual.

Name:

{1 Audiotapes of the entire seminar are only $125.00 a set.

O Buy the book and the tapes for just $213.50 (lncludes shipping)- a savings of more than half

Topics include Scientific Evidence, DWI, Ethics, Dea{ihg with CPS, Trial Strategy and Uplifting
Words from Texas Greats including Richard "Racehorse” Haynes.

Address:

Cily/State/Zip:

Email:

Bar Card Number; Phone:
0 Check enclosed (Make payable (o TCDLA.) O Visa
Name on Card Mumber

Fax:
£] Mastercard O Visa 0O American Express
__Expiration Date
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SENTENCING ENHANCEMENTS: UNITED STATES V.,
MESHACK, No. 99-50669 (5th Cir. 8/28/00) amount of drugs
involved.1103 (5th Cir. 8/8/00) had an expectation of privacy,
and therefore could assert a fourth amendment claim.

EVIDENTIARY HEARINGS: BROWN V. JOHNSON, No.
97-40722 (5th Cir. 8/21/00)

) In this pre-AEDPA casc the Court held an
evidentiary hearing was necessary where the state court failed to

" take any finding on the claim. The defendant claimed his lawyer
prevented him from appealing his conviction by convincing him
he would be released on parole before the appeal was decided. In
denying the claim, the district coutt relied on an affidavit filed by
the lawyer in the federal proceeding, but did not solicit the same
type of affidavit from the petitioner. The Court held .a district
court must make an independent determination as to what
evidence is needed to resolve a defendant’s claims, which the
court did not do here.

CAUSE AND PREJUDICE: BARRIENTES V. JOHNSON,
No. 98.40348 (5* Cir. 8/7/00)

Petitioner’s writ filed in 1995 was granted. On appeal
$% Circuit reversed, and remanded the case to allow the
petitioncr to exhaust his claims in state court. Petitioner then
filed a second writ in state court, which was denied as a
successive writ. He filed again in federal court, and the district
court again granted relief. On appeal, Court heid the district
court could not grant relief on a aumber of claims because the
state had determined they had been defaulted. To prevail on
those claims, petitioner has fo show cause and prejudice, a
determination which must be made by the federal court, and any
state court finding is not binding. The “cause” was the inability
to obfain a sherifls file, despite numerous discavery requests.
The court found that could constitute cause, but the record was
incomplete. Accordingly, the case was remanded for an
cvidentiary hearing to determine whether petitioner can
establish cause and prejudice for the defaulted claims.

STANDARD OF REVIEW: MONTQVA V. JOIINSON, No.
99-50190 (5% Cir. 9/14/00)

The defendant entered into a plea agreement for his
state sentence to run concurrenlly with a federal sentence that
had not yet beea imposed. When the defendant  was
subsequently sentenced in (ederal court, his sentence was
ordered ta rua consecutive o the state seatence, The delendam
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‘the one it thought was most reasonable.

filed a state writ application claiming his plea was not voluntary
and his lawyer was ineffective, which was denied, He then filed
a writ application in federal court, which was granted. On
appeal, S* Circuit reversed the grant of relief, noting that cven
though Court may not agree with the state court decision, it was
notunreasonable. Therefore, Court was precluded from granting
relief, Emphasis was placed on the fact that it was not
impossible to fulfill the state plea agreement. According to the
court, if the defendant were paroled, then the agreement would
be effective because he would be getting credit on the state
sentence while in federal custody. In reaching that conclusion,
Court ignores thie difference between parole and imprisonment,
and attempts to suggest the defendant would get credit for the
time in federal custody. This decision shows how the ability to
come up with almost any rationale {even if it was one the lower
court may not have thought of) for a decision can make it
reasonable,

HABEAS REVIEW: GOODIFIN V. JOHNSON No. 99-
20976 {5th Cir. 9/22/00).

This case was remanded in 1998 (o resolve a factual -
dispute concerning a Fifih Amendment claim: whether the

defendant asserted his right to an attorney when questioned in

Towa. The record was not clear, partly because the questioring

occutred in 1987. Goodwin claimed the govemmment could not
disprove his claim that he requested an attomey, and there was
some evidence which circumstantially supported that argument.
Nevertheless, the district court found he had not requested an
attomey before questioning. The court reviewed that finding for
“clear error”, and held that the decision would not be disturbed
since there were a number of possible conclusions which could
be derived from the evidence, and the court was free to choose

p.

One interesting issue in this case concemed an old -

rights form which had been recently discovered by the
defendant’s investigator. The State argued the doctrine of laches
set forth in Rule 9 shoutd be applied to exclude the affidavit. The
court held laches only applies to ¢laims as a2 whole, and not
individual items of evidence.

The defendant also attempled to have the court revisit
his ineffective assistance claim based an the decision in Williams
v. Taylor. Court held that issuc had already been finaliy
decided, and was not before it. Court held the situation was the
same as i a mandate had issued. and therefore the claim could
not be considered without a showing of miscarriage of justice.

REVIEW OFCOMPETENCY - CALDIVELL V. JOIINSON,
No. 00-13934 (5th Cir. §/30/00).



Tn this case, the State filed a “Request for Pé,ychiatric
Examination and Determination of Compelency™ pursuant (o
TCCP, Art. 46.04. Two experis were appointed o examine the
defendant, who refused to cooperate with them, The defendant
then filed an application for habeas corpus relief in state court,
along with a request for funds to hire mental health experts.
That writ was declared a subsequent wiit by the trial court
pursuant to Art. 46.04. The defendant then filed a second writ in
the CCA, along with & request for appointment of counsel, and
funding for mentaf health experts. The CCA concluded it only
had jurisdiction to review a finding of incompetency, and that
there was no provision for appointment of counsel or providing
funds for mental health experts. The defendant then filed in
federal district court, challenging Art. 46.04. Court holds there is
no authority to require appellate review of a state court finding
of competency. There also is no authority requiring the
appointment of expeds for a post-conviction competency
determination. Thus, Court {inds Art. 46.04 is constitutional
* both facially and 2s applied, and refuses to issue a COA o stay
the execution,

UNLAWEFULENTRY - UNITED STATES ¥, JUANMANUEL
LOPEZ-VASQUEZ, No. 99-50918 (5th Cir. 9/15/00).

Defendant was charged with illegal entry after having
been previously excluded. The prior exclusion occuered when he
attempted to enter the Unifed States and was detained. After
falsely claiming he was a U.S. citizen, he was placed in expedited
removal proceedings, and removed that day. The defendant
argued the prior removat could not be used because he had been
denied due process, Court holds defendant must establish

procedure was fundarmentally unfair, and that he was prejudiced .

thereby. Defendant could not establish process was unfair,
because since he never entered, he was onfy . entitled to the
process provided by Congress. He also could not establish
prejudice, since he had no basis to contest the removal.

PDR OPINIONS.

TRIAL COURT ERRED BY FAILING TO CONSIDER
MIDTRIAL SEVERANCE REQUEST: NILDAAGUILAR
v. State, No. 817-99, Opinion on Appeflant’'s PDR from
Nucces County; Reversed, 9/13/00; Offense:  Murder;
Sentence: 25 yrs; COA: Affirmed (NP — Compus Christi);
Opinion: Johnson (unanimous}

Appellant and her stepdaughter/co-defendant were
Jjointly tried for killing Juan Aguilar, Appellant's husband and
the co-defendant’s father, Appellant repeatedly liled motions
for severance before tral and during the guilt/innocence phase,
asserting inconsistent defenses (cach accused the other of the
murder), which were all denied.  COA affirmed, holding
Appellant failed o present sufficient evidence at a pretrial
inconsistent  with  the

hearing  that hee  delense was

co-defendant’s, and held her motions to sever fifed after trial had
begun were untimely, PDR was granted to determine whether
her motions filed after trial were timely, and should have been
considered on the merits because they were made after evidence
was presented that was so prejudicial that a severance was
warranted. ' ’

Held: A motion to sever on the grounds of unfair
prejudice under TCCP art. 36.09 is “timely” if made at the
first opportunity or as soon as the grounds {or prejudice
become apparent or should have become apparent, thus
providing_the trial court an opportunity to rule on
potentially prejudicial evidence at the time it fis
introduced. Art. 36.09 requires the motion to be made timely,
but does not limit “timely” to “prior to lial.™ Under CCA™s
prior case law, while a motion to sever is generally untimely if
not urged until the close of evidence, there are no cases dealing
with motions to sever made or reurged at the time the allegedly
prejudicial testimony is admitted. CCA ultimately concludes
that the trial court has a continuing duty to crder a severance
after trial begins upon a showing of sufficient prejudice. When -
unduly prejudicial evidence first emerges during trial, it is
neither logical nor reasonable to mandate that a motion to sever
based on prejudicial grounds be presented pre-tral, when the
prejudice is neither known nor demonstrable.” Hence, “timely™
cannot be limited to mean “prior to tial"  Here, the co-
defendant’s  festimony contained potentiaflly prejudicial
statements that could not have been detenmined or ruled on prior
to trial. Because she made accusations agairfst Appellant for the
first time when she (estified, Appellant could not have been
aware of the potentially prejudicial testimony prior to trial, and
eould not have presented it to the trial court before. trial. The
teial court, likewise, could not have considered the effects of the
surprise evidence prior to tdal, and whether a severance was’
necessary. COA's judgment is vacated and the cause is
remanded to that court “for proccedings consistent with this
opinion.”

HARMLESS ERROR STANDARD FOR UNOBJECTED-
TO CONSTITUTIONAL CHARGE ERROR: JOHNNY
STLVA JIMENEZ v. State, No, 1090-99, Opinion on State’s
& Appellant’s PDRs from Harris County; Affiraied, 9/13/00;
Offense: Aggravated Assault; Sentence: 15 yrs; COA: Affirmed
(992//633 — Houston [I17] 1999); Opinion: Womack;
Concurring Opinions: McCormick & Keller; Dissent: Meyers
& Johnson

Appellant was prosccuted for attempted capital
murder, but convicted of aggravated assault. The punishment
charge instiucted the jury, without objections, according to
TCCP, arl. 37.07, § 4(a) {the so-called parcle taw charge), which
says that a defendant “may cam time off the period of
incarceration imposed through the awaed of good time.” Cn
appeal, Appellant claimed the charge denied him due process
and due course of law: any good time award would not count
toward his relecase on mandatory supeevision because his
offense was listed in Tex, Gov'r Cone § 508.149(a), which
preciudes release i€ the defendant was convicted of a felony
undee TPC § 22.02, and the judemicat included a deadly weapon

Movember 2000 - Voice 27



finding, COA agreed, but held the error harmiess under TCCP
36.19 and Alnanza because Appellant failed to show cgregious
harm. State's and Appellant’s PDRs were granted. Appellant
contends that because the error was of constitutional magnitude,
COA should have applied the beyond-a-reasonable-doubt
standard of TRAP 44.2(a). The State claims COA crred when it
held the charge violated Appellant’s due course of faw and due

process rights.

Held: COA _did not ecr because the “beyond-a-
reasonable-doubt” standard_for constitutional_crror does
not apply if the error was not objected fo. Art. 36.19 is the
appropriate standard of review forcharge error. [fthe defendant
does not object, “the judgment shall not be reversed unless. the
error appearing from the record was calculated to injure the
rights of defendant.” If the error is a violation of the U.S.
Constitution that was not a structural defect, a COA must be
able to declace it harmless beyond a reasonable doubt. However,
in order 1o invoke the protection of the federal rule in a state
court, the defendant must have complied with the state’s
procedural rule for presecving and presenting error. CCA
discusses other jurisdictions’ treatment of unpreserved, or
“plain error,” which in Texas is “fundamental ecror.” Art. 36.19
establishes the standard for reviewing fundamental error in a

court’s charge. IF Appeliant had objected to the charge, COA™ |

would have had to apply a standard which depended on whether
the error vielated his dghts under the federal constitution,
among other things. Bul because he did not preserve those
issues, the appropriate standard was the statutory one for

fundamental error in the charge, ergo, COA used the correct -

standard. State's PDR, which is now moot, is dismissed.

Concurring Opinions: McCormick's 21-page
opinion explains why the State’s PDR was not rendered moot,
and why the eror was not constitutional. Keller simply says
that by failing td object, Appellant forfeited his right to have his
claim reviewed tinder TRAP 44.2(a).

ALLEGATION ININDICTMENT WAS NOT “SURPLUS-

AGE,” THUS STATE MUST PROVE THAT WHICH IT
ALLEGED: STEVEN TROY CURRY v. State, No. 1521-99,
Opinion on Appellant’s & State’s (DA & SPA) PDRS from
Harris County; : Afficmed, 9/20/00; Offense: Appravated
Kidnapping; Senience: (not in opinion); COA: Reversed (966//
203 -— El Paso:1998); Opinion: Keasler; Dissent: Johnson,
joined by Meyers

The indictment charged Appellant with abducting the
victim “with inteat to preveat his liberation by using and
threatening to use:deadly force namely, a firearm, on [victim] . .
. After the State had cested its case on guilt/innocence, trial
court granted State’s request to delete the plwase “by wsing ared
threatening to use deadly force on fvicthuf* over Appellant’s

objection. COA held that said amendment of the indictment .

violated TCCP 28:10(b), and the crcor harmed Appellant. COA
also held the evidence was sullicient to support the conviction.
(CCA has once before remanded this cause on Appellant’s PDR
because COA did nol apply Maldik, 9537234 {CCA 1997) in its
suflicicney analysis.) Stale's PDR claims the above pliruse was
tmere surplusage, which the State was permitted o abandon
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“even after trial had begun. Appellant’s PDR claims that COA

erred in its sufficiency analysis because the “hypothetically
correct charge” under Malik would have included the phrase.

Held: The above allegation was a “manncr and .
means” of committing an element of the offense, thus trial
court_erred in allowing State to delete it after trial had
hepun; alse_cvidence was sufficient, CCA reviews cases
dealing with surplusage, distinguishes these relied on by the
State, notes it has already ruled contrary to the State’s position
with regard to this precise statute, and declines State's
invitation to overrule said authority. Here, the phrase was not
merely descriptive of an essential element — it was a statutory

. “manner and means” of committing an element of the offense.

CCA has never before held that a statutory manner and means is
surplusage, and also declines State's invitation to create such a
rule, Hence, trial court erred, and COA properly found emror.

CCA also analyzes the evidence by applying Malik,
which requires evidence to be measured against a “hypothefi-
cally correct charge.” Appellant’s “hypothetically correct
charge™ would have instructed jurors to convict. if they found
Appellant had intentionally or knowingly abducted the victim
with the intent to prevent his liberation by using or theeatening
to use deadly force namely, a ficearm, on the victim, and with
intent to inflict bodily injury on the.victim, or to terrorize him or
to violate or abuse him sexually. CCA rejects . Appellant’s
argument that the above phrase unnecessarily increases the
State’s burden -— because the State js simply required to prove
that which it has alleged, its burden of proof:stays exactly the
same. After analyzing the evidence, CCA holds it is sufficient,

. and affioms COA's grant of a new a trial.

Dissent; The dissenters believe, consistent with
CCA's precedent, that instead of re-analyzing the evidence
under the “hypothetically correct charge” the case should have
been remanded so that COA could have conducted the
sufficiency analysis.

DOG SNIFF AND SEARCH AFTER CONTINUED

DETENTION HELD PROPER: BILLY LEE WALTER w.

State, No. 1321-99, Opinion on State’s PDR from Tom Green

County; Reversed, 9/20/00; Offense: POCS; Sentence: [0 yrs;

COA: Reversed {997//853 — Austin 1999); Opinion: Keasler;

Concurring Opinion: Meyers; Johnson Concurred in cesult w/o
opinion

~ Cop was told by another cop that “narcotics activity”
was occurring in a park. At suppression hearing, cop testified
that he saw Appellant’s truck leaving the park, and stopped him
after obscrving a traffic violation, Finding Appellant’s story
that he and his passenger were playing basketball in the park
“suspicious,” cop called the dog squad, which arrived 10 to (5
minules later. A wacrant check came up clear, but only altec the
doyg had arrived. Before the saiff, the dog cop looked inside the
truck and saw a bag with a “green lealy substance™ inside.
(Appelant and his friend wece sitting on the failgate and had et
the doors open.} First cop then scarches Appellant and finds
cocaine in his shirt pocket. The dog alened on ajacket inside the
truck, which contained marguana. Appedlant testified that cop
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had asked him to get out of the teuck afler the warrant check had
come back clear, When he refused to consent to a search, cop did
a pat-down (finding the coke in his pocket} and then the dog
squad was called. Appellant agreed ke had left his door open,
but said passenger closed his. COA reversed, holding that
because cops had no reasonable suspicion-when the canine unit
was called; search was invalid, and evidence should have been
suppressed.

Held: The search was proper under the plain view
doctrine, CCA first notes that although trial court made no
findings of fact, the motion to suppress was denied, meaning
judge implicitly found cop credible. Thus, cop’s testimony is
taken as true, and CCA reviews evidence in light most favorable
to trial court’s ruling. Plain view doctrine provides that search is
proper if cops are lawfully on the premises searched, and it is
immediately apparent that items observed are evidence of a
crime, contraband, or otherwise subject to seizure. Here, initial
stop was valid, but there was no reasonable suspicion for the
canine saiff. Question thus becomes whether an officer who
sees drugs in plain view while a wartant chieck is pending ina
routine traffic stop violates 4" Amendment in seizing drugs ifhe
subjectively intends to conduct an unlawful canine sweep.
CCA looks to cases abandoning pretext doctrine to answer the
question, Viewing facts objectively, as those cases teach, when
second cop saw the dope, he was on park property looking info
the truck, which had open doors. Cop had a right to be where he
was when he saw the dope, and this was true whether or not his
subjective intent was to conduct a canine sweep. Cop’s act of
standing outside-the truck and looking into it did not violate any
privacy interest of Appellant's. Seizuce did not violate 4%
Amendment, thus COA's judgment is reversed, and trial court’s
Judgmcnt is affirmed.

“ROUTINE” ALONE DOES NOT JUSTIFY PAT-DOWN: -

PHILLIP GEORGE O'HARA v, State, No. 412-99, Opinion
on State’s PDR from Jim Wells County; Reversed, 9/20/00;
Offense: POCS; Sentence: 2 yrs; COA: Reversed (989/132 —
San Antonio 1999); Opinion: Keasler, joined by McCormick,
Mansfield, Keller & Womack; Concurring Opinion: Mansfield;
Dissent: Johnson, joined by Meyers, Price, and Holland

Appellant was diving liis 18-wheeler in a rural area at
3 am. when he was pulled over for a waffic- violation
(malfunctioning clearance lights) by DPS cop.  During
inspection of the truck, Appellant refused to consent to search
ofhis suitcase. Cop told him to get his “paperwork™ and said he
could sit in the pairol car while cop wrote his report if
Appellant would allow him to conduct a patdown for weapons.
Cop told Appellant to leave a belt kuife he was wearing in the
truck, and Appellant complied. During the patdown, cop found
marijuana, after which he arrested Appellant and found cocaine.
COA held that cop had no reason to believe Appeliant was
armed and dangerous, and thus patdown was unlawful. The
only basis for the patdown scarch, COA reasoned, was that it
was cop’s rowtine before allowing someone to sit in his patrol
car, and rowtine does not justily a patdown. Stale's PDR was
granted to determine whether patdown is justilied even if cop
docs not say he feacs for his salety or salely of others, and
whether a patdlown is justificd as o matter of routine before

person is et into a cop car.

Held: Under an objective analysis, it is irrelevant
whether cop was afraid or not alraid nrlor to conducting a
m(wwww
search under the 4% Amendaient. Regardless of whether cop
said he was afraid, search’s validity must be analyzed by
determining whether facts availablé to him at the time of the
search would warrant a reasonably caulious person to believe
the action taken was appropriate. CCA also relies on 5% Circuit
opinion, U.S. v, Tharp, 536 F.2d 1098 (5* Cir. 1976), which
says that there is no {legal requircment that a cop feel scared by
the threat of danger because some cops will never admit fear.
(Never mind that cop here affinmatively festified at trial that e
was not aftaid.)

As to routine, after analyzing state and federal
precedent, CCA decides that il it.were to accept the State's
argument that routine alone is sufficient to justify a patdown,
that would completely do away with Terry — every teaffic stop
would be transformed, as a matter of routine, info a Terry stop,

-and there would no longer be any need for cops to have specific

articulable facts to justify the search. However, although
rejecting the State’s routine search argument, CCA h_olds that
cop "here did have specific and atticufable facts to justify the

.patdown, He was alone at night in a rural acca, and Appellant

had a “belt knife” which could have been used as a weapon,
regardless of its size. The last two pages of the majority opinion
are used fo criticize the dissent. ‘

&

Dissent: If cop had conducted the, patdown when he
noticed the knife, or when he and Appellant were alone in the
cab of the fruck, the search would have been proper. But
because he waited until after Appellant had willingly removed
the knife and was no fonger in a confined space with him, cop
was no longer justified in patting Appellant down when he did.
Because the only justification for the patdown was “routine”
the search violated the “namow scope™ of Terry.

DEATH-PENALTY
HABEASCORPUS: - ]
APPLICANT NEED NOT BE COMPETENT TO ASSIST
COUNSEL WITH DEATH PENALTY WRIT: EX PARTE
CHARLES E. MINES, No. 72,906, from Ellis County; Refiel
Denied, 9/13/00; Opinion: Womack; Dissent: Johnson, joined
by Meyers & Price

Applicant’s 1989 conviction for of capital murder
was affirmed. Mines, 8524941 (CCA 1992), vacated, Mines v,
Texas, 510 UG, 802 (1992), afl'd, AMines, 888//816 (CCA
1994), cert, denied, 514 US, U117 (1995). His writ issuc
concerns - whether a person sentenced to death must be
competent to assist lis counsel in filing an application for
habeas corpus relief.

Held: No justification exists for_ionfecring a
statutory requirement that an Applicant must be mentally
competent for inbeas corpus proceedings in the way that a
defendaonl must fre mentally competent (o st Gefal.
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Applicant claims that: (1) he must be competent to assist
counscl with the writ application; (2} couasel is rendered
ineffective if Applicant is incompetent; and, (3) Applicant is
entitled to a full adversaral trial by jury for incompetency.
CCA first notes that there has been no finding that Applicant is
incompetent to assist his habeas counsel. The relevant writ
statutes do not meation the defendant’s competence, or his
incompetence to bring habeas corpus proceedings. Applicant
argues that because TCCP art. 11.071’s requirement to waive
counsel inhabeas proceedings requires such waiver to be
intelligent and knowing, this provision assumes a [evel of mental
competence:on par with the standacd for self-representation at
trial under state and federal constitutions. However, CCA says
this does not mean that the legislature intended to incorporate
the requirement that an Applicant be comapetent in retaining the
statutory right to counsel for a writ. Moreover, neither the state
nor federal constitutions provide any right to couasel in state
habeas proceedings. CCA acknowledges the 8% Amendment
prohibition apainst executing a person who is insane, but notes
that Applicant does not claim he is incompelent to be execufed
" and docs not adequately explain why the requirement of sanity
at time theLscutcncc is carried out implies requircment of
competence to assist counsel on a writ. In light of the absence of
. legislative action, the statutory context, and differences in the

-nature of the rights and procedures at trial asd in post

conviction proceedings, there is no Justtﬁcanon o tafer a’

statutory requircment that Appltcant be mentally competent
for habeas corpus proceedings in the way that ecdefendant be
mentally competent for trial. Relief is therefore, denied.

Dissent: Although in some cases an Applicant does
not need to' be competent, there are times when counsel, in order
to comiply wifh the statutory requirement to investigate, must
be able to effgctively communicate with and be assisted by the
- Applicant. Other state courts have recognized such an ability to
communicate. Dissenters would liold that a habeas court be
required to conduct a competericy hearing when an Applicant
has shown that there are “specific factual matters at issue that
rcqutrc applicant to competently consult with counsel,” namely

“when there are reasonable grounds to believe that a capital
defendant is : incompetent to proceed in post conviction
proceedings in which factual matters arc at issue, the
development of resotution of which require [applicant’s]
input.”

MANDANMUS RELIER
CONDITIONALLY GRANTED

DISTRICT CLERK MUST FORWARD 1L.07 WRIT TO
CCA: HAROLD EARNEST DOVE, JR., v. Collinr County
Districe Clerk, No. 73,892, from Collin County; Reliel
Couditionaity - Grautcd 9/1300; Opinion: Per Curiam
(unanimous)

. After Relator filed an 1107 writ in the Collin County
District Court, the cleck did not forward the application to CCA
in 35 days as the statwie requires. CCA issued a show cause
order on March 22, 2000, ordering Respondent to respond and
explain the reasons for the delay, To this date, Respondent has
ot caomplied.
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field: Relief is conditionally granted: Respon-
dent is directed to comply with this opinion. District clecks
have a ministerial duty to forward an application and related
records (0 CCA. Martin v. Hamiin, __ S.W.2d __ (CCA No.
73,799, delivered May [0, 2000). Respondent has no authority
to continue to hold Relator’s application, assuming one was
filed. Mandamus will issue only if Respondent fails to comply,

. DEATHPENALTY OPINIONS

CHRISTOPHER BLACK, SR., v. State, No. 73,197, Direct
Appeal from Bell Couaty; Affirmed, 9/13/00; Opinion: Per
Curiam; Concurring Opinion: Meyers, joined by Johnson

Facts: Appellant was convicted of killing an infant
less than two years old. No other facts are given, and Appellant
does not chatlenge sufficiency of the evidence..

Child capital murder provislon is unconstitu-
tional: Appellant contends the statute, TPC § 19.03(a)(8),
violates the Equat Protection Clauses of both state and federat
constitutions because it does nottequire the State to atlege or
prove the defendant knew the victim was under the age of six,
and thus requires no additional aggravating circumstance be

 proved before elevating murder to capital murder.

Held: The child-murder provision does nof- -
violate equal protection rights. In Henderson, 962/544
(CCA 1997), CCA found the provision was ratjonatly related to
government’s interest in protecting young children and
expressing soclety's moral outrage against murder.of young
chitdren, Appellant argues that § 19.08(a)(8) violates equal
protection because it creates a capital murder offense which
does not require proof of an aggravating element or his -
knowledge of that clement. This he says, treats offenders:
sentenced under this provision different from those sentenced
under other capital murder provisions. However, there is no
requitement in the statute that the defendant know or intend
that his victim be a child under six. CCA compares the statute to
two other capital murder provisions which require police and
fireman killers to know their victims were police and fircmen.
However, in the case of baby-killers, the legistature plainty-
dispensed with such a knowledge element, and has decided that
offenders who intentionally or knowingly kill shall bear the risk
of a capital murder conviction if their victim is under the age of
six. CCA points to other penal statutes involving child victims
which do not require a culpable mental state as to the age of the
victim {indecency and sexual assault), N

Voir dire error: Appellant complains that the teial court
excused a hearing-impaired prospective juror out of the presence of
the attomeys and Appellant, which depdved him of the effective
assistance of counsel, and violated his dglu to be preseat at tdal.

. Held: The trial court had discretion to sua sponte
excuse_a_hearing-impaired prospective juror, Tex. Gov't
Cooe permils a deaf oc hard-of-heacing person to be excused if
the judge believes she is unfit to serve because of hearing loss,
CCA also points to cases which hold TCCP An. }5.03 gives the
trial cowrt authority to excuse prospective jurors [or grood
CCaA ullimately concludes hat counsel was not

rEusornt.
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rendercd ineffective {or not questioning the venire member
because Appellant has not shown that he was prejudiced by
counsel’s absence. Moreover, Appellant’s absence from the
hearing and granting the excuse did notinfringe upon his right to
be present.

COY WAYNE WESTBROOI v. State, No. 73,205, Direct
Appeal from Harris Counfy; Affirmed, 9/20/00; Opinton:
Mansfield, joined by Keaster; Opinion by Meyers concurting
in point 2, but otherwise joining majority; Opinion by Keller
(jeined by McCormick) concurring in point 6, and otherwise
Jjoining majority; Dissent; Womack, joined by Price, Holland &
Johnson

Facts; Appellant went to the apartment of his
estranged wife at 2 a.m., armed with his hunting rifle. There he
shot and killéd the wife, her female roommate, and three men he

thought she was sleeping with. After the killings, Appellant -

calmly retumed to his pickup, put his cifle inside, and waited
for the sheddff. Appellant was overheard making comments
such as, “I did what I had to-do.” He continued to make such
comments, some of which were audible on the 9-1-1 tapes.
Appellant was cooperstive with cops, telling them he came
there to “get” his ex-wife, showed them where the gun was, and

- gave them permission fo search his truck. Appellant testified
-that he had gone to the apartmendt to reconcile with his wife, but

found her there with her roommate and 2 male friends.
Appellant became humiliated when the wife went into the
bedroom with the 2 men, and tried to leave, but was hassled by
a 3" man, wio grabbed his keys, and by the roommate, who
threw a beer at him when he returned inside the apartment to get
the keys. Appellant said he never iutended to kill anyone, but
shot the roommate as a “response™ to the thrown beer, and shot

- the others when he “lost it” after seeing his wife having sex with

one of the men. CCA holds evidence is legally and factually
sufficient.

Death peualty statute is unconstitutional: He
complains he was denicd due process and equal protection and
suffered cruel and unusual punishment because the siatuté

_prevenis him from submitting special jury instructions on the

issue of sudden passion, thus it is violative of the 8% and 14"
Amendments. Trial court denied his requested instructions at
both phages of trial.

Held:  The statute is__not unconstitutional
because the legislature has authority to_define elements
of capifal murder and sct out puidelines for determining
whether persons can be prosecuted for capital murder, At
time of Appellant’s trial, sudden passion was a punishment
issuc only, to be determined after a conviction for murder (not
capital murder), and could only have been considered by the
Jury in his capital murder trial as 2 mitigating factor under the
second special issue, Appellant was not denied due process or
cqual protection, or subjected to cruel and unusual punishment.

Extrancous Offenses: Appellant was indicted for
killing oaly 2 of the victims, but evidence of the other 3 was
introduced as well during guilt/ianocence. Appellant sought,
but was refissed a timiting instruction. He claims harm because

the jury was given unfettered discretion to consider the
extrancous offenscs.

Held: The other 3 rmurders were “same
transaction contextual evidence” and ' as_such, were

admissible without a limiting instruction. Thus, no crror,

Suppression of Evidence: While awaiting tral in’
the county jail, Appellant was housed in a cell with inmate
Jones. Appellant fold Joaes that he wanted to hire someone to
kill his first wife and her common law husband. {One of the
victims in this case was Appellant’s sccond wife,) When
Appetlant was removed from cell, Jones told police about his
conversations with Appellaat regarding the murders of the first
wife and her husband, In retumn for getting more information
from Appellant regarding these solicitations, the State agreed to
provide a “good word” for him on his pending case. The cops

-arranged to have undercover investigator Johnson pose as a hit-

man, who Jones introduced to Appellant. There was no
question that cops, through fones, induced Appellant to give
them a list of names of persons he wanted killed. In addition,
Appellant told the “hit-man” about his desire to have these
people killed. A Hamis County, detective testified at a

suppression hearing that any evidence obtained regarcing the

solicitation case was always intended to be used during
Appellant’s capital murder trfal, His suppression motion was
denied, and the evidence was used during the punishment phase
of trial to support future dangerousness.

Hetd: The trial coute erred wheq it overruled the

motion ta suppress because the evidence was obtained, in
violation of Appellant’s 6% Amendment right to counsel;

however, the error was harmless beyoud a reasonable
doubt. CCA reviews Supreme Court precedent which -
precludes surreptitious employment of a cellmate to
deliberately elicit information, When the State deliberately
created a situation likely to induce Appellant to make
incriminating statements without the assistance of counsel that
it knew would be used against him at trial, the 6 Amendment
right to counsel was violated. Although the State was free to
use whatever information the informant had obtained before he
hiad become an agent for the state, evidence Jones obtained after
the State had procured his services clicited to help demonstrate
Appellant's future dangerousness was inadmissible at the
capital murder trial because it was obtained in viclation of the
6" Amendment. However, CCA conducts a harm analysis and
holds the error harmless, primarily because of the “heinous”
facts of the case alone.

Concurcing opinion: Keller and McCormick see
absolutely nothing wrong with using the above-discussed
illegally obtained stalements in Appellant’s capital murder
trial, and believe ro error occurred in the first place,

b, Dissent: Wornack, joined by Price, Holland, and
Johnson, believe the ervor in allowing the above statemeats to
be used was harmful to Appellant, and would remand for a new
punishment hearing.  The dissenters say that review of the
error here is controlied by the analysis ol hacm in Satterwhite v,
Texas, 486 U.S. 249 ([988). The dlegally obtained cvideace
was  important  because it comoborted  the  admissible
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testimony. of the inmate-informant. Morcover, the State
cinphasized il during elosing statements, Because the illegally-
obtained cvidence was featured so prominently during trial, the
dissent says it is impossible to say beyond a reasonable doubt
that the testimony did not influence the seatencing jucy.

OPINION OVERRULING MOTION [FOR REHEARING:
CHUONG DUONG TONG v. State, No. 73,058, from Harris
County; Opinion: Per Curiarn; Womack & Johnson dissent wio
opinion; Original opinion handed down 4/12/2000. (For
summaty, sce June 200.0 is_s;;p of VOICE).

After- Appe.llant §, capital murder conviction and
death sentence were affirméd ot original submission, he filed 2
motion for relicaring arguing that CCA was wrong when it held
his point of error regarding jury selection was inadequately
briefed. CCA now addresses the claim, which argues Sanne,
609//762 (CCA [980), supporis his argument that trial court’s
unorthodox voir dire procedure, on which Appellant relicd to
his detriment, was an abuse of discretion, depriving him of duc
process, due course of law, and cffective 335tstancc

Held: Appellant erroneousty relies on authority
pertaining to question of harm rather than error. When
briefing an issue on direct appeal, question of error should always
be addressed first, followed by discussion of whethér or not the
alleged error is harmful. The Motion for Rehearing js overruled,

Y

* “NP" indicates the Court of Appeals's opinion was not
designated for. publication,

0522-00 STEWART, DALTON B. 07/26/00 S Montgomery
Theft: 008///832,

L. Pursuant to Vemon’s Ann. C.C.P. ART.[3.08, is venue
proper in the county in which the complainant is dispossessed
of the property, although the property is actually obtained by
the .Defendant in another county? The victim to part with her
property?

0536-00 HOPKINS, DOUGLAS LEROY 07/26/00 A, Harris
DWI: (NP)* .

{. Whether an information alleging that an offense is committed
on the same date that the information is filed is required, uader
art, 21.21(g), to atlege that the offense was anterior to the filing
of the information. *

0656-00 CHEN, BAILEY LISHIAN OW26/00 A Dallas
Atempted Sexual Pecformance ol a Chitd: (NDP)

1. Whethera 47-year-old male undercoverollicer posing asa [ 3-
~ ! . . .

yeir-old female for the purposes of intenwet cotimunicidions

established evidence that was sulficient, a5 o matter of L,
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support a conviction for the offense of attermpted sexual
performance of a child pursuant to § 15.01 and § 43.25, Tex.
Penal Code.

0766-00 ROWELL, DAVID LEWIS 08/30/00 5 Harris POM: 014//806

1. Did the Court of Appeals crr to decide the merits of
Appellzat’s motion to suppress without examining a complete
repoder’s record?

0596-00 CROSBY, TIFFORD BYRON 08/30/00 A Dallas
Murder: (NP)

[. Whether the Court of Appeals propetly applied Moore v.
State, 969 3.W.2d 4 (Tex, Crim. App. 1998)-in holding the trial
court had properly denied Appellant an instruction on sudden
passion because the evidence had disproved the issue.

0584-00 CATALINA CORRAL 09/13/00 A Dallas Agg. Poss.

W/Inient to Deliver; (NP)
9585-00 CIPRANO CORRAL 09/£3/00 A Dallas Agg.-Poss.

W/lutent to Deliver: (NP).-

1. Is the Comptroller’s levy on a tax Hen and seizure of assets a
“partial payment™ under Ex Parte Ward, 962 5.W.2d 617 (Tex.
Crim. App. [998) and Ex-Parte Diaz, 959 S W.2d 213 (Téx.
Crim. App. 1998) .

0610-00 HAYDEN, BOBBY RAY, JR. 09/13/00 S Upshur
[ndecency with a Child: 0!3/;_‘/69

1. In an indecency with a child case which involves more than
one act and more than one child, what matters are extraneous and
what matters are contextual?

2. What notice is required pursuant to Texas Rules of Criminal -
Evidence Rule 404(b)?

0707-00 TORRES, TOMAS 09/13/00 A Nueces Murder &
Engaging/Org. Crim. Act.: (NP)

. Was Appellant denied his right to confrontation under the
Sixth Amendment by the admission of hearsay statements
implicating-Appellant in marder?

0722-00 ROQUEMORE, HOWARD EARL, JR, 0%/(3/00 A
Harris Agg. Robbery: 01147395

1. When a juvenile is arrested and offers to direct police:to
hidden evidence, must that evidence be suppressed if police take
the juvenile 1o the location of the evidence before taking him to
the juvenile processing oflice? See Family Code 52.02.

0750-00 ALLEN, JENNEFEZI 09/ 300 S Haeris Driving While



License Suspended: 011//474

{. Does a person's failure to pay the statutorily reguired
license-reinstatement fee after the person’s deiver’s license has
been suspended for relusing to give a breath specimen, result in
a continuation of the suspension until the fee is paid? Is
payment of the fee enforceable by continuing the suspension?

2. Did the Court of Appeals err in weighing and cvaluating the
intent of the legislature, the consequences of the alternative
statutory constructions, and applicable common law under the
Code Construction Act so as to void the actions of the
Depariment of Pubtic Safety in collecting the reinstatement fees
for suspensions of driver’s licenses?

0885-00 NONN, JAIME CHARLES 0%/13/00 A Hidalgo
Capital Murder: 013//434

[.. Whether the court efred in admitting Appellant’s wnttcn
llllnms confession into evidence af his tefal.

0897-00 ALCOTT, RONALD 09/13/00 A Freestone Poss. of

DW in Penal Institution: (NP}

1. Whether the evidence raise “a bona (ide doubt™ or merely
“some evidence” as to a defendant’s competency before a trial
court is required to hold a hearing under section 2(b), Artlclc
46. 02 Code of Criminal proccdurc

0951-00 AMIR, RONEN JACK 09/13/00 S Harris Poss of a
Controlled Substance: (NP)

{. Does the mere presence of four numbers placed on the intérior

doar of a business that is the subject of a valid search warrant
create an additional area not covered by the search warrant?

2. Does a lawlul search of the fixed premises of a business
extend to every part of the premises, including an ares used for
residential purposes where contraband may likely be found?

3. Can cocaine by seized as “mere evidence™ when it is found on
the premises that are the subject of a valid search warrant even
though the cocaine was not named in the search warrant and was
not connected to the crime being investigated?

1129/30-60 TUDOR, TONY THOMAS 091300 A

Henderson [ntoxication Assault: (NP}

1. In prosecution of offenses arising out of the same transaction,
the Court of Appeals erred in holding that the trial court
properly determined Appellant could be fried for intoxication
assanlt alter being acquitted for intoxication manslaughter and
driving while intoxicated in a prior trial when the elements of
deiving while intoxicated must be proven in a subsequent trial
for intoxication assault.

0693-00 GUTIERREZ, LOULS ANTONIO G9/20/00 A Hacris
Pass w/lntenl to Deliver; (NI)

1. Whether under TRAP 33.1(a) the Court of Appeals crred in
lolding that Appellant had not preserved error for review when
the record showed that the trial court had implicitly overruled
Appellant’s motion to suppress.

0818-00 HERNANDEZ, JOHN 09/20/00 § Bexar DWI: 0L8//
699

[. The Court of Appeals erred in holding that AppeHant's offer
to stipulate to his prior DWI convictions was proper because
the proposed stipulation was conditioned on the State's being
barred from mentioning oc ceferring to the prior DWI
convictions before the jury.

2. The Court of Appeals erred in holding that the Appetlant's offer
to stipulate to his prior DWI convictions was proper because the
proposed stipulation would prevent the state from reading the two
jurisdictionally required DWI convictions to the jury in direct
contravention of this court’s opinion in Tamez v, Stafe,

3. The Court of Appeals erred in holding that the: Appellant’s
motion to stipulate to his prior DWI convictions was “proper”
because the motion was nothing more than an attemupt to hide
gvidence from the jury, and if granted, the motion would have
preveated the state from reading the jurisdictionally required
two previous DWI convictions to the jury.

0861 00 HDRNANDEZ, RICKY 09/20/00 A Lubback Poss, w/
Intent to Deliver Cocaine: 013///492, 02301 122 (dissent)

[. Whether the Court of Appeals corrcetly determined that the

“admission of evidence obtained in violation of the federal and
. state constitutions is non-constitutional eror.

1017-00 RAMIREZ, MARIO REY 09/20/00 S Jackson
possession of Firearim by Felon: 013//482

I. Does an attorney have a conflict of interest merely because
she represents a state’s witaess in an lndependent criminal
action?

2. Does an attorney have a conflict of interest merely because
she cannot cross-examine a state's witness using confidential
information received from the witacss?

3. Does an attorney fail to afford her client effective assistance
of counsel where she cannot use confidential information in
cross-examination of a state’s wilness, thus placing herself in’
the same position as an attorney who does not possess the
couafidential information? '

4. Did the Court of Appeals erv in applying the test for an actual
conflict of interest from Perillo v. Johnson, 79 F.3d 441 (5th
Cir. 1996), rathier than the test for conflict of interest laid down
by this court in Monreal v. State, 947 S.W.2d 559 (Tex. Crim.
App. 19973

3. Did the Court of Appeals crr in concluding that teinl counsel!
had an actual conflict of fnterest?
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6. Did the Court of Appeals err in concluding that Appellant
suffeced harm due to a conflict of interest?

7. Did the Court of Appeals crr in concluding that the teial court
erved in failing to conduct a hearing to determine if Appellant
waived any conflict of interest?

0755-00 MCINTOSH, ROBERT 09/27/00 A El Paso Engaging
in Organized Criminal Activity: (NP)

1. Whether the Coust of Appeals erred in holding that the faw of
parties, as set out in Penal Code Section 7,02, applies to the
engaging in organized criminal activity statute.

1022-00 STEELMAN, LEQ 09/27/00 S Taylor Posscssmn of
Marijuana: 016//483
1023-00 STEELMAN, IAN 09/27/00 S Taylor Possession of
Marijuana: 016///483

. Whether entry into a residence and seizure of the occupants
(including arrest) to prevent destruction of evidence after lawful
detection of the odor of bumning marijuana is unrcasonable per se.

2. Whether probable cause fo search, lawfully obtained before
entry into a residence and seizure of occupanis, is tainted by the
entcy “and; seizuze, requiring suppression- of the fruits of the
search in good faith reliance on a search swarrant issued by a
neutral magistrate baséd only on that probable cause.

3. Whether entry and seizure of the occupants begins a “search”
though 2Jl searching is done in good faith reliance on a search
warrant, issued by a neutral magistrate, and no evidence was
discovered before its cxecution,

VERY. IMPORTANT CASE -— LIFE SENTENCE FOR
SEXYUAL ASSAULT: PRICE V. STATE; Waco, No. 10-99-
I81-CR, 8/31/20.

Good discussion about a dangerous area for those
defendants convicted of sexual agsault and with prior
convictions for the same or similar offenses. Under TPC §
12.42, the punishment is now an automatic life sentence.
Further, a:pror deferred adjudication is a prior- conviction,
sufficient to invoke statute. Must read case.

DUE DILIGENCE — PROBATION REVOCATION:
PEACOCIK V. STATE, Waco, No. 10-99-245-CR, 8/30/20000.

While COA acknowledges that state, when issue is
raised, must establish due diligence in apprebending a
probationer after MRP is filed, COA holds that due diligence
was satislied merely by placing the delendant’s name in the
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TCIC because there was no evidence that the probation
depariment or the police knew where the defendant lived.
Disseat by J. Vance.

NOTICE OF EXTRANEOUS OFFENSES: SEBALT V.
STATE, Corpus Christi, No. 13-99-498-CR, 8/31720.

COA here, in contradiction to Waco court's decision
in Hernandez, 914/{226, holds that 3 day notice of intent to use
exiraneous offenses is reasonable in light of demand for notice
made 5 weeks before trial.  Strong dissent.

EGREGIOUS HARM IN PAROLE CHARGE: HILL V.
STATE, Texarkana, No. 06-00-00083-CR, 8/31/00.

COA finds egregious harm in parole charge where jury
was both instructed that the defendant, in 2 3g offense, not only
could accumulate good time credit while incarcerated, something
forbidden by statute, but that the usual curative instruction that
the jury was not to consider good time credit was deleted.

.

CORROBORATION OF HEARSAY STATEMENTS:
MANLEY V.STATE, Texarkana, No. 06-98-003[8-CR, 8/31/00

Generally, a declaration against penal interest
must be corroborated. Factors include (1) whéther guilt of
declarant is inconsistent with guilt of defendant; (2)
whether declarant was so situated that he might have
committed the offense; (3) timing of the declaration (4)
spontaneity of declaration; (5) relationship between
declarant and the party to whom statement was made and
(6) existence of independent corroborative facts. See
Dewberry, 4{{/735 (CCA 1929).

ENTRAPMENT DEFENSE & EXPERT TESTIMONY:
MCGANN V. STATE, Fort Worth, No. 2-99-160-CR, 9/14/2000),

The defense tries to call a psychiatrist, in a case of
solicitation of capital murder, to prove entrapment by
testifying, in response to hypothetical questions, that -
people in midst of divorce are more susceptible to the
inducement required of an entrapment defease. While COA
recognizes that in some cases psychialdic testimony is
admigsible to show susceptibility to inducement, seg e.g.
U.S. v, Nunn, 940 F.2d. 1148 (8* Cir. 1991); U.S. v Newman,
849 F.2d. 184 (5™ Cir. 1988}, such testimony is excludable if
it would not shed light on any issue in the case. Here, the
Jjury was capable of deciding the issue of susceptibility on its
own; psychiatric evidence would not provide the jury with
any information it did not already have. This is especially
true  because psychiatrist here did not offer specific
information to the defendant but spoke only in general terms
in response 1o hypothetical question. Further, COA finds
(he defense made no showing of scientific reliability, i.c. nu
showing that this theory and its specific application here
was scientifically accepted.



Court also holds that requaciation, a defeuse specific
lo solicitation, wag not shown merely because the defendant
thought the crime would not be committed because he bad failed
to pay the eatire amouat. Second, he merely told hit man that he
didn't think he wanted to go through with the offense. This is
not a complete renunciation of offensec.

WAIYER OFAPPEAL: LITTLETON V.STATE, Texarkana,
No. 06-00-00026-CR, handed down on 9/14/2000,

While waivers of the right to appeal entered into
pretrial are not effective, those entered into concurrently with a
guilty plea are. See Blanco, 1811218 (CCA 2000).

MERGERDOCTRINE: LAWSONV,STATE, Amarillo, No.
07-98-03970-CR, 9/11/2000.

Though CCA limited the viability of the merger
doctrine to manslaughter and lesser included offenses of
manslaughter, which would normally include aggravated assaule,
see Johnson 4/H254 (CCA 1999), here COA concludes that
apggravated assault may not be a lesser included offense of an
indictment which alfeges the aggravated assault to have been
committed knowingly and inteqtionally.

HEARSAY STATEMENTS BY MURDER VICTIM NOT
ADMISSIBLE UNDER STATE OF MIND EXCEP-
TION: DORSEY V. STATE, Beaumont, No. (9-98-501-
CR, 9/6/2000.

Statements by the complainant in 2 murder case o the
effect that something happened to her and the defendant was
responsible, are not admissible under the state of mind
exception to hearsay rule because statements reflect declarant’s
belief. In a circumstantial evidence case, the evidence was
harmful and reversal warranted.

INEFFECTIVE COUNSEL ON APPEAL: JAUBERT V.
STATE, Waco, No, 10-99-090-CR, 8/31/2000. -

COA finds ineffective assistance of counsel on direct
appeal, where trial counsel failed 1o request notice of extrarieous
offenses and, therefore, was unpreparcd to deal with or
challenge the extraneous offenses as they came in. The emor ™
caused a breakdown in adversarial process and probably caused
a more severe sentence. Case reversed. Itis interesting to note
that issue was resolved without any hearing on the Hilegation;’
defense counsel did not testify.
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TEXAS GRIMINAL DEFENSE
LAWYERS EDUCATION INSTITUTE

SCHOLARSHIP PROGRAM

Now is the time to pledge to TCDLEL Since TCDLEIL is a 501{c)(3)
organization, your gift is tax-deductible. Daonations support
scholarships for criminal defense lawyers to attend continuing legal
education programs sponsored by TCDLA and CDLP. Anyone who
contributes $1,500 is d
entitled to become a

- Fellow of TCDLEL
Memorial gifis may
be made in the name
of former TCDLA
mewmbers, Send your
douations to TCDLEI,
600 W. 13% Street, : :
Austin, Texas 78701, Eintanaq i
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PUBLICATIONS FOR SALE

TCDLA. Statc Forms and “Scarch Easy Diskettes PRICE SALE
0 “Search Easy"” State Forms in WordPerfect TCDLA Members $25.00
Or Microsoft Word NON-Members $75.00
TAPES
o Federal Law Short Course, September 2000 $108.25
o Rusty Dunécan, June 2000 - $125.00
o Capital Murder , March 2000 $108.25 $50.00*
a  DWI, February 2000 : -§108.25 $50.00*
o Racchorse Haynes (Rusty Duncan — Keynote Speaker) $ 12,00
TCDLA PUBLICATIONS
a Federal Law Short Course, September 2000 $ 89.30
o Rusty Duncan ,June 2000 $177.38
O El Paso Skills Course, May 2000 $ 89.30 $35.00%
0  Advanced Corrections, April 2000 oL § 89.30 - $35.00¢
0 Capital Murder Trials, March 2000, Houston $ 89.30 ' $£50.00%
Qo DWI 2000, February 2000 ‘ 8930 $50.00%
0 Federal Law Short Course, September 1999 . $ 89.30 : $35.00%
o Rusty Dunican, June 1999 : $125.00 $35.00*
0 Winning Crminal Trials, March 1998 $ 89.30 $35.00*
1 Old Problems- New Solutions: Criminal Practice Today, Dec. 1998 . § 89.30 $10.00%*
a Rusty Duncan Advanced Criminal Law Short Course, June 1998 _ $.89.30 - 510.00% .
0 The Changing Picture of Habeas, 1997 $ 8930 - $10.00*
Q Defending Child Abuse Cases, March 1997 $ 89.30 $10.00%
MAGAZINE .
Q Voice forthe Defense 1 yr. Non-member subscription $ 75.00 s
‘ _ ‘ 1 yr. State Prisoner Rale § 40,00
CDLP PUBLICATIONS ‘
G The Essential Trial Notebook, October 2000 $ 89.30
. O Step By Step-Guide To Representing Indigent Clients In Criminal Matters, 2000  § 61.63
a 2000 Capital Murdes Manual (by Steven Losch) Meinbers $ 86.30
: NON-Members - $150.00
O South Padre ~ COLP Hits the Beach, July 2000 ¥ 8930
4 ElPaso Skills Course, May 2000 $ 8930 $35.00%
O Wichita Falls Skills Course, January 2000 ) ' $ 89.30 $35.00%
a 1999 Capital Murder Manual (by Steven Losch) $ 80.00 $25.00¢
O Punishment: The Forgotten Phase of the Trial, December 1999 $ 89.30 £25.00%
O CDLP Hits The Beach, July 1999 $ 86,00 $25.00%
O Practice Tips From the Plains, January 1999 $ 89.30 $25.00%
a 1998 Capital Murder Manual (by Steven Losch) . $ 89.30 $10.00%*
Q  Forensics and Habeas Skills Course, 1997. $ 89,30 §15.00%
C Minoritics & Women’s [ssucs, 1997 . o $ 89.30 $15.00%

*Sales Tax and Shipping cost need o be added

[orTy, STATE, ZIp Sub Total
PHONE: Shipping $7.50
CARD #: exp. Date Sales Tax (add 8.25%)
Name on Card: Total
Authorized Signature

Please add an additional $7.50 (§12.00 for thc Rusty Duncan Course Book) Per notebook to defray shipping cogts,
$3.00 to mml disks. All material will be mailed (icst class uoless otherwise specified; overnight cliarges extea.

TCDLA & CDLP, 600 West 13" Strect, Austin, Texas
512/478-2514  FAX: 512/469-9107
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Ethics Seminar by Telephone
4:00 pm - 6:00 pm
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[4th Annual Rusty Duncan

Advanced Criminal Law Short Course
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The Ronnie G-a,riepy StAry

by Roy Greenwood

THE ALLEGED CRIME

In October, 1991, law enforcement officers in Hutclunson
County, Borger, Texas, were advised by M.H., Mr. Gariepy’s
13 yearold step daughter, that he had committed acts of sexual
assault against her on the evening of Octobes 5, 1991, Because
of the severity of such charges, Mr. Gariepy was arrested for
this offénse, and subsequently indicted by the Hutchinson County
Grand Jury,. for the offense of Aggravated Sexual Assault, the
case made more serious because of the age of the victim.

The indictment in this case alleged a pseudonym (Jane
Doej for the victim's name, which was permitied under Texas
faw, to prevent the public from knowing the name of underage
sexual assault victim. For the same reasoas, this writer will not
utilize the name of the complainant in this article.

Mr. Gariepy and his family hired a local attorney and
thereafter, Mr. Gariepy advised-the prosccution that, because
ke was completely infoxicated on the evening in question, and
had passed out after amriving at home that evening, that he had no
recollection at all as to the events of that night. He advised the
prosecution that if his stepdaughter indicated that he molested
her, he could not challenge that allegation, as he did not wish to
put the child victim through the ordeal of a contested trial. Mr.
Gariepy.did not have any reason 1o believe that the charges were
not true; and that even though he could not understand why he
would liave committed such an act, he acknowledged that his
infoxication and complete lack of memory about the events made
it impossible challenge these charges. Thus, he and his attorney
worked out a plea bargain arrangement, whercby the prosecutor
would reduce the chacges agaiost him to the lesser included offense
of sexual assault, and he would plead guilty 1o this crime for an
agreed sentence of [2 years confincinent in prison,

This arrangement was worked out with the Court and on
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February 3, 1992, the plea of guilty was entered, Mr. Gariepy
was sentenced to 12 years, and no appeal of this conviction was
taken. He was thercafier transferred to the Texas Dep'trtment of
Corrections to begin serving his sentence.

NEWLY DISCOVERED EVIDENCE
THE VICTIM'S RECANTATION

The complaining witness in this case, M.H., had pursued
the allegations of sex abuse against Mr. Gariepy strongly prior
to the trial, however, in the months after his conviction, she
realized the severity of the outcome in this case, and in an amazing
turn of events, informed her Mother in 1993 that she had lied,
that Mr. Gariepy had not committed any acts of sexual contact
agaiost her, and that she had made this complaint because she
was angty at Mr, Gariepy for 2 number of personal reasons.
Afler informing her Mother of her false accusations, M.H. signed
an affidavit on July &, 1993, some 17 months after Mr. Gariepy's
conviction, acknowledging that she had lied, recanting her
testimony against him, and advising the public that Mr. Gariepy
was innocent of this crime.

According to information received from Mr. Gariepy and
his family, this dffidavit of the complaining witness was turned
over to them, and thereafter, the family made a number of efforts
to seek some form of redress, in order to seek Mr. Gariepy’s
release. However, even though various legal sources were
contacted by the family to try to take some aclion with this
affidavit, the family was unsuccessful in obtaining legal assistance.
As a practical matter, without legal assistance, it is almost
impossible in the state of Texas, under the statutes, rules,
regulations and guidelines of this system, to properly present
any form of claim to governmental of officials where a clainy of



innocence is pursued. Such rules, regulations and pitfalls to
such an effort will be discussed later in this article.

. MR, GARIEPY’S PRO SE
PERSONAL EFFORTS AT LITIGATION

Finally, after being unable to find legal representation for
almost one year, Mr. Gariepy decided that he had to present
these claims to someone, as soon as possible, because he could
not stand to be further incarcerated for a crime he did not commit,
where this evidence was brought to his attention, for the first
time in the June, 1993 affidavit. For the previous two years,
Mr. Gariepy had assumed that he was guilty, but after he received
the complainant’s affidavit exonerating him, his frustration with
presenting his claims became a clear obsession, as is
understandable.

Being unable to obiain the services of his trial lawyer or
the Prison Legal Staff to assist him, Mt Gariepy, with only a
high school education and no legal training at all, decided to file
his own “post conviction writ of habeas corpus”, a legal remedy
authorized under the provisions af Article 11.07, Texas Code Of
Criminal Procedure. Some briefexplanation of this legal remedy
is appropriate at this point.

A writ of habeas corpus is a Constitutional remedy,
recognized by the United States and Texas Constitutions, as
being a remedy which is recognized as the method of challenging
criminal convictions which have been obtained against citizens
in violation of their Constitutional Rights. The public has
generally come to recognize, over the last four decades, a number
of famous decisions from the United States Supreme Court in
which the habeas corpus remedy has been successful in ensuring
that citizens charged with crimes are guaranteed their
Constitutional Right to counsel, freedom from i[lcga'l searches
and seizures, protection against confessions being illegally coerced
from thei, and prevention of other unrefiable and tainted evidence
being used to secure convictions against them.

Since the mid-1960s, the writ of habeas corpus has besn a
common remedy for most Texas prison inmates to challenge the
validity of their convictions, even though only a small percentage
of such efforts are successfil. OF the more than 5000 writs of
habeas corpus filed by Texas prison inmates each year, less than
200 receive any form of favorable habeas corpus relief under the
present laws, As noted above, the reasons for this, and the
impediments to pursuing habcas corpus, have multiplied over
the years, to make it extremely difficult for anyone to receive
habeas corpus relief, even when a legitimate claim is made More
about this later.

In any event, Mr. Gariepy prepared a petition for writ of
habeas cotpus himself, pro se, some three pages in length, in
which he stated, in substance: )

“,..the complainant in this case... falsified statcments against
(Petitioner) by bringing these charges... that resulted in
{Petitioner) being falsely convicted...(and)...secving a 12
year sentence in the Texas Penal System for a crime that
was never comimitted.”

Mr. Gariepy altached the affidavit from M.I{. indicating
the June, 1993 recantation to his petition for writ of habeas
corpus and the petition was filed with the wial court, as is
required under the law, anar about April 29, 1994, On May 12,

994, the serving District Attomey of Hutchinson County, Texas,
filed an Answer to the petition filed by Mr. Gariepy, alleging the
following defenses to habeas corpus relief, to wit: (1) that under
Article E1.14, the petitioner did not have a copy of the judgment
of the Court attached to it, and (2} that the affidavit of M.H.,
attached to the petition did not reflect that she is one and the
same “Jane Doe™ name which is listed in the indictment as the
complainant in this case, and thus, according to the District
Attomey, since it is not shown that the affidavit of M. H. and
the actual identity of the victim in the indictment were the same,
petitionier's allegations in his habeas corpus petition had “no
relevance and are not material” to his confinement.”

On the same date this Answer was filed, May 12, 1994,
the trial court summarily refused to schedule an evidentiary
hearing on the claim and entered an order recommending that
relief be denied. Under Texas law, the transcript of this magter
was sent to the Texas Court of Criminal Appeals for review,
under Article 11.07, supra.

Just as a matter of commentary, the readers are advised that
Article 11.07 petitions do not have to have copies of the
judgments and sentences attached to them, as Article 11.14 is
not applicable to the instant proceeding, therefore, the District
Attorney's first defensive response to NMr. Gariepy's first
application had no merit. The second defense, contending that
M. H. was not, in fact, shown to be one and the same complainant
as listed in the “Jane Doe" indictment is even more troublesome.
Obviously, the prosecutor-had their prosecution files on this
case, which contained the originaf mtemcws and staterients
with M. H., the complainant, and obvrously, there was a wealth
of mformanon within the Distect Attomey’s files to show that
M. H. was one and the same victim who had made these allegations
which resulted in petitioner Gariepy’s conviction. Yet, even
though this information was known, or should have been known
16 the prosecutor’s office, the prosecutor’s Answer to this
petition was at the very least disingeruous, and at most, a pleading
containing misleading arguments.

Of course, the trial court could have mads its owa inquiry,
but under Texas practices dealing with post conviction matters,
it is very rare that any trial court ever makes inquiry into orie of
these cases, without the consent or intervention, directly, of the
district attomey, or where a private attorney makes a personal
appearance before the Court asking for special consideration.
Since Mr. Gariepy did not have his own private counsel, the
Court took the prosecutor’s viewpoint of the case.

However, as we will note in future proceedings, once it
was made clear to tdal court that Mr, Garepy was claiming his
actual innocence, the trial court did take the appropriae {nquiry.
Unfoctunately, that subsequent cofrect action by the tdal court
cost Mr. Gariepy fouc (4} years in prison.

THE FIRST COURT
OF CRIMINAL APPEALS REVIEW

Under Texas law, after a habeas petition is revicwed by the
trial court under Article 11,07, the transcript of the case is then
automaltically transmitted to the Texas Cour of Crituinal Appeals
for review. The case is then assigned o one of a number of
Administrative Assistants who are hired by the Court to screen
these thousands of labeas petitions, provide legal and factual
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researchi concering the allegations made therein, and to draft

written recommendations (or the Judges of the Court, suggesting

appropriate disposition of the cases.

Unfortunately, many of these reviews performed by the
Court of Criminal Appeals Staff are minimat at best, and even
when one ofthe Staff members makes favorable recommendations
in a case, their recommendations are oftentimes not followed by
the Judges. .When the Court considers these cases, en mass, in
judicial conferences, they often consider hundreds of habeas
cotpus petitions all at one time, generally giving only a few
seconds, and rarely no more than a minute to each case, before it
is ruled upofx

The Court denied Mr. Gariepy his habeas corpus relief in
an order placed upon a posteard, dated June 6, 1994, with the
order of- the.__ Court indicating that habeas corpus relief was
“Denied Without Written Order™.

According to court records, the Court of Crimina) Appeals
had receivedithe transcript from the triat court on May 19, 1994,
thus indicating that the Court Of Criminal Appeals gave a total
of eigliteen (18) days consideration of petitioner’s first habeas
corpus clains.

The Court of Criminal Appeals obviously could review
this mcord. to see that the substance of petitioner’s claim was
that he was innocent because the complaining witness provided
false tcst'inm_:f}y against him which resulted in his conviction, and
the prosecutor’s Answer to his petition clearly did not show a
legitimate legal basis for denial of habeas relief, and the trial court
recommended that the claims be denied without a hearing. The
Court of Criminal Appeals should have remanded this case to
the trial coutt for fudher proceedings.

. SECOND COURT OF
R CRIMINAL APPEALS REVIEW

After Qetliloner s first habeas corpus petition was denied,
without ‘furthér legal assistance, be had no idea where to turn,
thus he )ust;(;ontmued to serve his prison sentence.

_ After quietly serving over four years in prison after his

first habeas i?é'tition was denied by the Court of Criminal Appeals,
petitioner's If:alrmly once again sought to bring effods to try to
help him gamJus release from prison. The family contacted the
complaining witness again, and once again obtained an affidavit
confirming her earlicr July, 1993 rccantation. Mr. Gariepy's
family contacted the new District Attorney, Clay Baliman, who
had been elected District Attorney since the 1994 proceedings
have occurred, taking over from the ariginal District Attomey
who prosceuted and defended Mr. Gariepy's first habeas petition.

M. Ballman, ia a very courageous and fair manner, reviewed
the afﬁdawgqud immediately formed the opinjon that further
inquiry should be made into this matter. The District Altorney
then con{acted the Presiding Judge of the District Court and
advised him that in the District Attorney's opinion, Mr. Gariepy
probably had’ a meritorious habeas corpus petition.

T hC}udgc with this information being brought to his direct
altention by the District Attorney, apreed that further
praceedings should take place, so the court appointed a focal
altorcy, (o n,prcscm Mr. Gariepy for the purposes of filing a
writ o[ habeasdorpus, Court appointed counsel then investigated
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the case and filed an apptication for writ of habeas corpus with
the Court on Aug. 20, 1998.

After this petition was filed, the trial court apparently
recommended that reliel be granted, without an evidentiary
hiearing, and transmiited the transcript to the Court of Criminal
Appeals for review. The habeas transcript in this matter was
received by the Court of Criminal Appeals on September 28,
1998. Approximately two weeks later, the Court of Criminal
Appeals dismissed this application as being a “subsequent writ
of habeas corpus”, which did not comport with the provisions
of Section 4, of Article [1.07"s requircment that a Subsequent
Habeas Petition be based upon “new facts or new law" and
impact the guilt-innocence of the petitioner. The trial officials
were apparently notified of this dismissal.

‘Then, accarding to the court records, counsel for petitioner
almost immediately filed another writ of habeas corpus, an exact
“mircor image” of the previous application fi led in August, 1998
in the trial court.

The District-Attorney this time filed an Answer to this
petition advising®the trial court that “the state believes an
evidentiary hearing in this matter will serve the interest of justice"”.
This is, of course,s what should have happened in 1994 and
during the previous proceedings of August, 1998, but
unfortunately did-not.

On December 22, 1998, the evidentiary hearing was
conducted, during which all the appropriate witnesses testified,
including the complaining witness, who formally under oath
testified that she had committed perjury during Mr. Gariepy’s
first trial, and stated unequivocally that he was'innocent ofthts
offense. :

The trial court made findings of fact and conciustons of faw
holding that Mr. Gariepy's original plea of guilty was involuntary,
because he was induced to plead guilty as a result of “deception”,
i.e., the pefjury committed by the complaint, and the Couct
recommended that Mr, Gariepy “be granted the relief requested
and be discharged “from further confinement pursuant to the
conviction in Cause No. 7071.7 This transcript was prepared,
and submitted to the Court of Criminal Appeals under Article
11.07 in early January, 1999,

It is important to note that there are a number of
statutory and case law decisions in Texas habeas corpus
jurisprudence under the September [,1995 amendments to Adicle
1107, Code of Criminal Procedure, which completely change
the manner and method in which an attomey, in representing a
habeas petitioner, must proceed, especially ifthe habeas corpus
petition being submitted is a second petition, filed afer a first
petition has been considered and denied by the Texas Court of
Criminal Appeals.

Under the 1995 Toxas liabeas law amendments, when a
“Subsequent Writ” of habeas corpus is filed” as was the 1998
habeas petition, the Court of Criminal Appeals must apply the
provisions of Section 4{a}{1-2) of the new law, which bars the
filing of a writ of habeas corpus on a second occasion, uniess the
petitioner can allege and show that:

(1} the current claims aad issues have not been and could
not have been presented previously in a timely initial
application or in a previously considered application filed
wadee Article 11.07 because the Factual or legal basis for the
clairn was unavailable on the date the applicant filed the
previous application,



And further, a petitioner must &lso show that;

(2) by a prepondetdnce of evidence, but for a violation of
the United States Coustitution no rational juror could have
found the applicant guilty beyond a reasonable doubt.

In the first subsequent writ filed, no argument or recognition
of the provisions of the curreat statute were set out within the
petition, nor was there any citation to the applicable law of
Hoimes vs. Third Court of Appeals, 885 5.W.2d 389, indicating
the legal basis for this petition was based upon “newly discovered
evidence of innocesnce.

After this writ of habeas corpus in 1998 was dismissed by
the Court of Criminal Appeals, the pactics apparently believed
that a hearing should be conducted, so counsel repeated the
fiabeas corpus filing with the same document previously filed.
However, the pleadings were not amended to reflect any
arguments in the petition itself claiming ar exception to the filing
requircments of a Subsequent Writ, this being the third writ now
filed on behalf of petitioner. Further, the findings of the trial
court, even though favorable to petitioner, did not speak to the
lepal requirements for the tdal court hiaving jurisdiction under
Section 4, as required by the Rule on this third writ of habeas
COIpus.

The conrt concluded that, because this was a “subsequent
petition”, it could not review the merits of these claims, because
the petitioner had had a previous habeas corpus petition filed
and denied (in 1994) unless, the petitioner could show that the
“exceptions” mentioned in Section 4 (a) (I and 2) of the statute
were applicable, as set out above. We must now review the
provisions of the statute’s exceptions to see if they apply in M.
Gariepy’s case. ‘

Statutory chhirements-
First, the question is whether or not the previous claim,

i.e., that of factual innocence based upon pecjured testimoriy by
the complaining witness, could have been properly presented in
the first petition filed, and whether or not such claim was based
upon an available factual or legal basis,

In other words, if a habeas petitioner can show that he
could not have discovered certain “factual circumstances” at an
earlier date, before his first habeas corpus petition was filed and
considered by the Court of Criminal Appeals, then he may be
able to file a second habeas petition raising a new claim based
upon this newly discovered evidence.

Further, even if a habeas petitioner knows about certain
factual events, the law also permits him fo file a subsequent
habeas pefition later, if the “legal basis for the claim” had not
been previously available to him. Inother words, in this situation,
ifthere is a change in the law, by either the Legis(atuce or decisions
of the Court OFf Criminal Appeals, a habeas petitioner may be
able o subsequently raise a new claim based upon the change in
the law which was not available to him when his first petition
was filed and considered.

The Factual Requirements

En this case, the petitioner knew about the recanted testimony
of the complaining witness in 1993, prior to the filing of his first
application for writ of labeas corpus, so clearly, the “factual
basis™ for lis subsequent babeas corpus claim was available to

him in 1994, and he did in fact raise that factual claim in the 1994

petition. Once that factual claim was denied, then, under the

provisions of the Act, petitioner cannot again raise that factual

claim, unless under Subsection 2 of the exceptions-of the Act,”
there is a change in the law which would permit him to have this

factual situation reconsidered. Was there change in the law?

The Legal Requircments
In fact, there was a major change in Texas law after

petitioner's first writ of habeas corpus was denied by the Court
of Criminal Appeals on June 1, 1994, On June 8, 1994, just one
week later, the Court of Criminal Appeals decided the case of
Holmes vs, Third Court of Appeals, 885 8.W.2d 389, which
wasa landmark case with regard to Habeas corpus jurisprudence
in the state of Texas, The Court, for the first time, allowed Texas
habeas corpus petitioners to present to the courts, in a post-
conviction habeas matter, a claim of “newly discovered evidence”
of factual innocence, thus overruling a long line of Texas case law
on that subject. Sec Ex Parte Binder, 660 5.W.2d. Without
a doubt, this opinion in Holmes, supra, was & decision by the
Court which elearly changed Texas law, and made available certain
claims that were not available before. How did it apply to Mz,
Gariepy's situation?

According to court records, Mr. Gariepy filed his first post-
conviction writ on April 29, 1994,-approximately five weeks
before the decision in Holmes was handed down. His petition
was denied by the Court on June 1, exactly one week before
Holmes was decided. While there is no showing that Mr. Garepy
has ever known that Holmes was the law akall, even if he would
have known, under Texas procedure, there is no provision fora
Motion For Rehearing to challenge- post-conviction writs that-
are denied without being formally submitted to the Court. So,
even if Mr, Gariepy would have heard about the Holmes decision -
coming down one week later, there was nothing he could have
done to reinstate consideration of his case.

Thus, it would appear that the Court of Criminat Appeals
“dismissal” of Mr, Gariepy's second habeas corpus petition on
Oct, 14, 1998 was clearly in violation of any reasonable
interpretation of Texas law. As noted above, while Mr, Gariepy
did in fact kaow the “factual circumstances™, prior to his 1994
state habeas petition, the “legal basis” for any claim for habeas
corpus relief in 1994 did not exist until one week after 1994
petition was denied by the Court, with the Holmes vs. Third
Court decision.

Thus, under any reasonable interpretation of Section 4,
Mr. Gariepy should have been able to have the Court review the -
merits in that second habeas petition fited; but the Court of
Criminal Appeals dismissed it amynvay,

THIRD COURT OF CRIMINAL APPEALS REVIEW

As noted above, after the frst dismissal of Qct. 14, 1998,
the parties tried again, and an evideatiacy hearing was conducted
in Decenber, 1998, and ence again, the trial court recommended
that retie{ be granted.

According 1o cour records, afler the transeript from the
trial court had been received by the Coudt of Criminal Appeals
in early Janwary, 1999, the case was once again reviewed by the
Administracive St of the Court. Then, in @ postcard order
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entered by the Court on February 10, £999, the Court of Criminal
Appeals held:-

“The court has dismissed without written order the

subsequent application for writ of habeas corpus. See

Aricle 11,07, Section 4, V. A. C. C. P

So, for the same reasons that the Court dismissed the second
petition, they dismissed the third petition,

The exact sarme claim had been presented a couple of months
before, and since counsel did not argue the exceptions, and
evidence was not submitted to support the claim, as no habeas
corpus evidentiary hearing was conducted, the court found it to
be without merit as a jurisdictional matter. While the prior
decision was wrong, the court's decision in February, 1999, was
legally correct. However, it was certainly not morally, equitably
or ethically.correct under any circumstances.

At this point of the story, Mr. Gariepy's dealings with the
Judicial System of the State of Texas now came to and an end .
We must now look at his dealings with the Executive Branch of
the Government of the State of Texas.

THE PAROLE OF MR. GARIEPY

Even though the Court of Criminal Appeals denied habeas
corpus relief, shortly thereafter, in March, 1999, the Texas Board
of Pardons And Paroles issued a parole to Mr. Gariepy. There
is no indication that the Parole Board kaew, at that time, about
any of the background information concemmg Mr. Gariepy's
innocence.

After being released, Mr. Gatiepy and his family contacted
this writer,'to determine if there were any steps that could be
legally taken to clear his name, and get him off parole, having his
conviction set aside. This writer pecformed an investigation of

the backgropnd of the case a that time, and advised the family

that, because of the prior siate habeas corpus history, it was
probably impossible for Mr. Gariepy to get any further
consxdcrahop of his claims considered, on the merits, by the
Texas J udlcfary

Furthefmore, in 1996, thc Umted States Congress passed
the Antiterrorism And Effective Death Penalty Act, which
substantially changed the federal habeas corpus laws in this
country, maﬁing it much more difficuit for defendants in prison
to challengefthe validity of their state convictions in the federal
courts. One of the provisions of this Act required all habeas
corpus petitipners in the United States to file their writ of habeas
corpus challenging their conviction in federal court, on or before
April 26, 1997, if theircriminal convictions had become final
one year or more before that date. Since that was the situation
concerning Mr, Gariepy, and since he had never previously
instituted federal habeas corpus claims, he was now eftectively
barred [rom ¢ver pursuing federal habeas corpus relief in the
United State§ Courts.

After advising Mr. Gariepy and his family of this problem,
this writer then suggested that counsel would atlempt to prepace
dacutncats for the trial officials in this case, from Hutchinson
County, asking that they recommend to the Texas Board of
Pardons and Raroles, and to the Governor of the State of Texas,
that Mc. Garicpy's conviction be commuted, and that he be
Pardoned Based Upon [anocence, under the Rules of the Board
Of Pardans And Pacoles.
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This is an exceptionally rare proceeding in Texas, having
only occurred in five prior vceasions over the last eight years,
On September 11, 1999, counsel hand caried the original and
onie copy of the Pardon Request, and supporting documents, to
the Parole Board.

THE PAROLE BOARD VOTE

On or about February 11, 2000, counsel for Mr. Gariepy
received a telephone call from the staffofthe Texas Parole Board,
advising that Board had voted, in a favorable manner, vating 11-
7 to recommend a pardon to the Governor. Counsel was advised
that the materials were being submitted to the Governor’s Office
immediately.

THE CONCLUSION

On August 15, 2000, the Govenor issued a pardon. In
conclusion, Ronnie Gariepy, a Texas citizen, spent a grand total
of almost nine years in either actual or constructive custody of
the State of Texas, under circumstances where he was shown to
be innocent, by the recantation of the complaining witness, in
1993, only 17 months after his conviction. [t took almost eight
years to secure Justice, and as scen from this story, there were a
number of severe injustices encountered by Ronnie Garlepy
through these years. p )

There were also some “heroes™ in this story, who acted, in
the true {nterest of the criminal justice system,.i.e., The Trial
Court Judge, Clay Ballman, the present District Attorney of
Hutchingson County, certain members of the Texas Parole Board
and the Governor’s Office, and the Governor himself, who
eventually ensured that justice was done.

However, for this writer, a question still plagues me — —
IS JUSTICE DELAYED, JUSTICE DENIED? — as has been
stated by the United States Supreme Court on a number of
occasions dealing with questions concerning a defendant’s right
to & “speedy tral"? If in fact defayed justice is a denia{ of
justice, then it is clear that Ronnie Gariepy was, in fact, denied

" justice in this case.
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=T DEATH PENALTY LAW AND PRACTICE IN TEXAS _Efi: =ff

FOURTH EDITION + SEPTEMBER 2000 .=

STEVEN C. LOSCH

907 Delia Drive
Longview, TX 756001 .
903-234-1374
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NAME (O American Express

ADDRESS ' O Master Caed

CITY, ST ZIP (1 visa

PHONE

CARD # Sub-Total
EXP. DATE ’ , Shipping
NAME ON CARD Sales Tax (8.25%)
AUTHORIZED SIGNATURE TOTAL y

MEMBERS  3$86.00
NON-MEMBERS $150.00

All members will be mailed first class unless
otherwise specified; ovemight charges extra.

SPONSORED BY: Criminal Defense Lawyers Project
600 West 13th Street
Austin, Texas
512/478-2514
FAX: 512/469-9107
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Some of the
best legal
minds

.. inithe state already belong to the Texas

Criminal Defense Lawyers Association.
We believe we have now the best Criminal Defense Bar in
the United States. We maintain that level of excellence by
coutinuously seeking out new minds and new energies.
Therefore, we want YOU ... if your legal and personal

phl[osophles are compatlble with our purposes and

objectives:
% to provide an appropriate state organization

representing those lawyers who are actively engaged
in the defense of criminal cases.

“+ to protect and insure by rule of law those individual
rights guaranteed by the Texas and Federal
Constitutions in criminal cases.

* to resist proposed legislation or rules which would
curtdil sach rights and to promote sound altematives.

< to promote educational activities to improve the skills
and knowledge of lawyers engaged in the defense of
crirninal cases.

< to improve the judicial system and fo urge the selection
and dppointment to the bench of well-qualified and
experienced lawyers.

< to improve the correctional system and to seek miore
effective rehabilitation opportunities for those
convicted of crimes.

“ to promote constant improvement in the administration
of justice.

ADVANTAGES FOR TCDLA MEMBERS

%+ The Foice for the Defénse magazine.

«* TheSignificant Decisions Report™ of important cases
decided by the Texas Court of Criminal Appeals and
Federal Courts.

< TCDLA Membership directory - referrals to and from
criminal defense lawyers in over 100 Texas cities.

“* Outstanding educational programs - featuring
recognized experts on practical aspects of defense cases,

«* Availability of Lawyers Assistance Committee, a ready
source of information and assistance to members, and
the Amicus Curiae Commitice

“+ Organizational voice through which crimiinal defense
lawyers can formulate and express their position on
fepislation, court reform, and important defense cases
through Amicus Curiac activily.

+ Discounts for publications of interest (o criminal delense
lawyers,
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[tiew Member Application
[JVes ClINo A Certificate is desired.
[JCurrently 2 member of NACDL.

e OO Ms. s

. []Yes [INo Certified Criminal Law Specialist

."\lllh()f!!(.d Sl;_,n'lillfh e

{] Renewal Application

Name
Law Firm
Mailing Address
City ) ST Zip
Phone . Fax

E-mail Address
County
Bar Card Number
Bar Card Date: Month Year
Date of Birth

Please check correct category:

2 years or less, new member of TCDLA .............. 375

More than 2 years ...... . ... 5150
(] StUARAL cecrrnsiiimranrzreceerssreenteserecnemss s sssstsnsrassanes $20
[] Voluntary sustaining ..
[ ] SuStaining covseeneecicrrnsersersrnseesrensucee e $200
"] Affiliate B .
[T Public Defender ..o rrreneeiossseeeesisscasaesenns $50
{71 Members in the firm of a sustaining or chader member $50

............

[JYes Have you ever been disbarred or disciplined by
[0 Mo any bar association, or are you the subject of
disciplinary action now pending?

Date . Signature of Applicant

I hereby apply for membership in the Texas Criminal
Defense Lawyers Association and cnclose § as
my annual membership dues for the year

Of the dues amount $36 ($19 if a student member) is for an
annual subscription to the Foice for the Defense and $39 of

regular dues is for TCDLA lobbying.

ENDORSEMENT
I, & current member of TCDLA, believe this applicant to be
a person of professional competency, integrity, and good
moral character. The applicant is actively engaged in the
defense of criminal cases,

Date Signature of Member

Print or type member's name

Mail to: Texas Criminal Defense Lawyers Association
Attn: Membership Depactment
G600 West 13th Street
Austin, Texas 78701
(512) 478-2514 /7 (512) 469-9107 {fax}

Amount Enclosed: §
[FAMEX [JViSA [] MASTERCARD [] DISCOVER
Card Mumber

Exp. Date . Name on Card _
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CLE
Delivery!

The Criminal Defense Lawyers Project, a TCDLA
program supported by a grant from the Court of
Criminal Appeals, is defighted to introduce the first
CLE by Telephone Series designed especially for the
Criminal Law Bar,

What: Occupational Licenses
You will receive 2 full hours of CLE
(Application Pending)

Who: Course Directors:
George Scharmen and Befty Blackwell

Where: At your desk

When: Thursday, November 30, 2000
4:00-6:00 pm

Need a scholarship? Have questions about content?
Call Randy at 512/478-2514. Have a technical
concern? Call KRM, our service provider at 800-775-7654.

Three Ways to Register/Order:

ALL REGISTRATIONS/ORDERS MUST BE PREPAID.
Payment must be made in U.S, dollars.

KRM Information Services, Inc.

P.O. Box 1187

Eau Claire, Wi 54702-1187

Make check payabie to: KRM

{2) Fax {with credit card Info) to KRM at 800-676-0734

(3) Call KRM's customer service line with your credit card
info: Call 800-775-7654

(1) Mail to:

Can't Attend? You may purchase the
audiocassettes for $30 with this form or
call 1-800-775-7654 after the conference.

SEMINAR # TCD5888-0
Registration Form

Occupational Licenses
Thursday, November 30, 2000
4:00pm-6:00pm

Check the appropriate boxes:
0 Registration Fee $80 each site connected PLUS
$60 cach additional listencr {(at connected port)

(M Registration Fee, after November 23
$100 cach site, PLUS $80 each additional listener (at

connected port)
O Audiocasselte/materials package $40.00

%% One set of materfals will be seut fo flie comecting
port attendec. Duplicate materials must be made for
additional listeners.

Attendee 1: (Credit Card Payor)
Bar Card Number
Name:
Street Address:
City: State: Zip:

Business Phone: Fax Number:
E-Mail Address:

Credit Card Registration & Orders: Cheek type of credit
card: : .

0 MasterCard (16 digits)

01 VISA (13-16 digits)

0 American Express (15 digits)

O Discover {16 digits)

Credit Card #:
Card Expires: /[ Total Payment:
Signature:

Attendee 2:
Bar Card Number
Name:

Altendee 3: =
Bar Card Number
Name:

Altendee 4:
Bar Card Number
Name:

Dialing-in instructions for the program as well as the URL
for accessing your confercuce malerials will be c-mailed to
you. {You witl need the Acrobal Reader, available {ree at
www.adobe.com) :

O Please check here if you are unable lo receive your
materials via the Web, We will ship a hard copy fo you.

Services Provided by KRM [nformation Services, (e &
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The Texas Criminal Defense Lawyers Association

DWI 2001

January 17-19, 2001

Driskill Hotel, 604 Brazos St., Austin, Tx.
Call (800) 252-9367 and ask for the TCDLA rate of $145! Reservations must be made by 12/29!

Wednesday, January 17, 2001
Reception with legislators

Thursday, January 18, 2001

8:15

9:00

10:30

10:45

11:30

1:00

1:45

2:00

2:45

3:30

4:15

5:15

Intoxilyzer 5000
Dr. Ken Smith, Houston

Understanding the Infoxilyzer 5660
Mary McMuiray, Blice Mounds, Wisconsin

Break,

Cross-Examination of the Technical “Witness in
the AER Heacing and the DWT Trial
Christopher N. Hoover, Plano

-

Lunch,

Blaod {I‘és ti-ng
Troy McKinney, Hoteston

Breald

Cross Examination of the Arresting Officer
George Milner, I, Dallas

“10” Easy Points to Make in Cross Examination
in a Blood Test Case
Mike McCollum, Dallas

Accident Reconstruction
Truman Hall, San Antonio

ALR -
Larry Boyd, Dallas

. Adjourn

Friday, January 19, 2001

8:00

9:00

9:45

10:45
[1:00

12:00

Ethics +
Bennie Ray, Austin

Prcpar{ng Your Client to Testify (or Not?)
Gary Trichter, Houston
Chiis Samuelson, Houslon

Voir Dire in DWI: Strategy and Technique
David Burrows, Dallas

Break

Psychology of Jurors
Clacenee Mock, Nebraska

Luanch

1:30 Ethics
Andrew Forsythe, Austin
2:30 Legislative Update
Keith Hampton, Austin
KH & Break
3:30 Final Argument
William C. “Bubba” Head, Georgia
4:30 Adjourn

* An MCLE Application for 12.25 hours (2.0 hours ethics and
professionalism credit) is pending with the State Bar MCLE office.

DWI

Please complete and send this registration form by mail to
TCDLA « 600 West [3® St. « Austin TX 78701-1705
] or by fax to (512)469-9107,

Name
Bar Cavd #
Address
City, State, Zip ‘
Phone Fax
E-mait

Note: This seminar is open only fg Criminal Defense Attorneys

O  Current TCDLA Member
O Non-Member

§250.00
$325.00

Mémbcr‘ship Fees
Update your membership or join and get the seminar at the member price!
To be eligible for membership, you must be a criminal defense attomey.,

T NewMember 5 75.00
O  Renew membership and
licensed more than 2 years 515000
T Barly Registration ends January §th -
After that date, please add $50.00
Can't Attend?
0O  Buy the scminar book! $ 89.30
Add the Audio Tapes 5108.25

Your total

0 Check-enclosed, Make payable to TCDLA.

0O  Charge my Visa American Express
MasterCard Discover

Name on Card

Card Number

Exp. Date

[am applying for a scholacship by Januacy Sth. To apply, send a
letter indicating: your nced, whether you've received a scholarship
before and when as well as iwe letlers of recomunendation, one from
a judge and one from a member of TCNLA.

Please chieck iere or call the office if you require special
asslstance. We wlll be happy to belp yau in any way we can.




