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And Other Fairy Tales ! 

I n the event we should encounter some half-wit who still harbors the fantasy that the 
tlueat of capital punishment is a deterrent, let's once again examine some facts. 

According to a recent study conducted by the New YorkTimes, tlie 12 states without 
the death penalty do not suffer higher murder rates than those states with it. In fact, in 
10 of those states the murder rate is appreciably Lower. Since the Supreme Court 
reinstated the death penalty in 1976, those states which reinstated capital punishment 
have experienced increased murder rates. While these may be surprising statistics to a 
few, they ceaainly are nothing new to those of us who labor in these trenches. Capital 
punishment simply does not deter. 

The truth is that the vast majority of killers are either chemical substance freaks, or are 
simply convinced they cankill and getaway with it. Killers ofeither ilkarenot likely to 
be deterred by anything! However, if in fact anything coulddeter, to my way ofthinking 
the ttueat of life without parole would come closer than the tlueat of being stuck with a 
needle. While both n~ethods ultimately achieve the same result, life without parole 
certainly drags the process out by delivering it naturally, albeit with far less risk of 
mistake, and at a fraction of tlie cost to the tax payer. 

According to the Times repoa, Massachusetts, which does not subscribe to the death 
penalty, has a notably lower murder rate than its less populous and ethnically diverse 
neighbor, Connecticut, which does. Texas, as we areal1 so painfully aware, is by far the 
lead state in executions, with231 since 1976, thelast 144 ofwhich occurring on George 
W.'s watch. Texas, with its monstorous murder rate of 6.78 per 100,000 residents, is 
proof positive that the death penalty deters no one. Direct the next yahoo who opines 
to the contrary to the Sourcebook of Criminal Justice Statistics, maintained by the 
Justice Department at ww.albany.edu/sourcebook. If that doesn't smarten up the 
chump, then there ain't a cow in Texas! 

Life without parole would not result in a higher murder rate. What it would.~esult in, 
however, is the avoidance of our "occasional" execution of the innocent. How much 
longer will we tolerate this barbaric process by which we accomplish nothing, yet we 
run the very real risk of killing innocent people? 

The time has never been more appropriate for us to double our efforts to help Keith 
Hamptonand Allen Place bca meaningful voiceduriog this legislative scssionon important 
issues such as this. We can make a difference if we set our minds and our heam to this 
m o s ~  imponatit task lo  legishlivc mnltcrr of impoflance, civil iswycr; 111nd together 
utd !put their ~noncv aud tlicir effom whcre lhcir in~rcrm lie I bcltevc lhic to be al~out . . 
the only lesson we stand to learn froni civil lawyers, but it is a great lesson! 

As my dad used to tell me. "Keep your eye on the rabbit!" 

"Bob" 



.... . : ,  
t 

That I, , as a participant in a group sponsored by the Texas Crimial Defense i 
Lawyers Association of Texas, understand that any mentor information and/or advice received in the course of i 
my mentorship is to guide me in my criminal law practice as an educational resource and to discuss issues con- ; , fronted in the practice of criminal law, including but not limited to attomeylclient communicafions, plea nego- ; 
tiations, trial tactics and techniques, professionalism and legal ethics; I understand that these are general dis- I 
cussions and I cap in no way rely upon the advice and/or statements of my mentor or other participants in thi: i 
mentor program. I understand that although the mentor is-&gigedin in the practice of criminal law, that the. I 

3 

mentor is not redering legai or professional advice to m e o r t o a n j b f m y  clients through me. I 
.., . .  I 

T ~ E . ;  EINg ,. ..., : 

., 8 tidipait wiri&&th&%~ infoqnation thatthey sha<e;'div&&:&iv~ . . . .  . t6 me is suitable for any area of my prac: 
tice it& t~~,an to aid ii16 in improving miy criminal I& p&ticeski~[i: . I 

I Lnderstand&it neither The Texas criminal ~ e f & i s q h ~ ! ~  Association nor the mentor or any be:; j 
ticipant in tl,ementor &&m warrants br represents thatany . information .. . or advice they may give me can be , 
relied upon byme in  m i  criminal law practice hut se& & tin aid or guide in assisting me in develolping crim- ; 
inal law practice'skills. ' , 

Date Participant's Name 
! 
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M IS BACK 
Believe it or not, the Texas Legislature wili be back in action next year. One item 

sureto get a lot ofattention will be indigent criminal defensc refoml. You remember the 
1999 Legislature's effort that seemed to wincriticism from all interested parties and was 
vetoid by the governor. Tile issue has not gone away and many groups, including 
TCDLA, are preparing to address the legislature on how best to reform the system. 

The State Bar of Texas appears to have taken the lead on this issue with its 
Committee on Legal Services to the Poor in Criminal Matters. On September 22,2000, 
the Committee presented ih  report, entitled "Muting Gideon's Trumpet: m e  Crisis in 
Indigent Criminal Defense in Tcxas" to the State Bar. The report, which was prepared 
by Allan K. Butcher and Michael Moore, is based on the results of surveys of tluee 
separategroups: lawyers who practicecriminaldefense, pr,osecutc~,.andjudgesbaving 
criminal jurisdiction. It is hard on everyone in the system, including criminal defense 
lawyers who, according to many of the respondents, including tluee fourths ofdefense 
lawyers, don't workas hard for their court appointed cljenfs as for their retained clients. 
Note this provocative statement in the report: "[Tlhe stace of Texm is a national 
embamssment in the area of indigent legal services." The issueis incredibly important, 
indigent representation in the criminal defense system, rather than being the exception, 
is the rule. The report cites a finding that approximately 75% of all felony defendants 
are found to be indigent. 

The report examines the manner ofappointing counsel in Texas: public defender 
systems, contracting with a lawyer or group of lawyers and the most prevalent method, 
judge assigned counsel. The most striking fact about the manner of appointment is the 
complete lack of uniformity or even any statewide guidelines for the appointment of 
counsel. 

On the question o f  the determination of indigency, many jurisdictions llave no 
formal criteria for determining whether someone is indigent. (I know it when I see it?) 
Only 51.9% of  thejudges reported that they had formal written criteria for determining 
indigent status. Interestingly, less than 37% of the prosecutors and defense lawyers 
were aware of any such criteria for determining indigency. Alnlost two-thirds o f  the 
criminal defense lawyers reported that whether a person is able to post bail is the 
standard typically used for determining a defendant's eligibility for court appointed 
counsel. 

The rate of compensation of court appointed lawyers is also decried in.tJe.report. 
According to the survey, the average hourly rate for criminal defense work is $135.98 
per hour. Overhead expenses consume $71.36 ofthe hourly rate. Court appointed work 
pays an average of$39.8I perhour; far less than theamount necessaryto keep the ofice 
open. The judges reported compensation to attorneys of $71.91 per hour for in court 
work and $58.41 for out ofcourt work. The report also points out the lack of resources 
available for defense experts and investigation. 

The Report makes sevcral recommendations for refom1 as follows: 
State Level Commitments. Texas is one of only a handful of states that fails to 

provide any meaningful state level funding. The rcport suggests tlie creation of a state 
level agency to monitor the current system and gather data, state level htnding to help 
counties who currently shoulder the entire bill for indigent legal services, and legal 
expertise to assist those assigned to represent indigents in criminal matters. 

Adom Professional Standards for Representine. Indiecot Clicnts. Standards should 
be adopted governing the appointment process, thc timeliness o r  tl~c appointment 
(within a few hours of arrest, rather than days or weeks), attorney qualifications, work 
load, and professional behavior. 

Devclon Accuratc and Efficient Criteria Tor Delerminio~lndigcnt Status. 
Consistei~l ol?jcctive sl:m~lsnls sl~ould bc ndoptcd b a s d  on the n1,ilily oftlle dercndant 



to hire an attorney. The dccision should 
not bc based on whethcr the dcfeldanr 
was able lo post bail. 

I'rovidc Adequate Coup- 
i and Timelv Pavments. Compensation 

! should be increased to allow attorneys to 

i 
cover their overllead expenses and cam a 
reasonable profit. Defense atlonleys 
should not uniquely subsidize the 
county's obligation to provide legal 

Signiticautly. the reporl recognizes 
llrc necd for increased funding o f  the 
ir~digenlcriminal deknsesystem inTexas. 
Tllc rcport concludes, 
Gideon's wmpel  sounded out t l~e 
promise that a l l  persons-rich, poor, or 
athenvise-would havc acccss to the same 
level ofjustice in our nation's courts. As 
matters currently exist inTcxas, the sound 
from Gideon's trumpet has effectively 

State Senator Rodncy Ellis and State 
Rcprescr~tatives Senfronia Tllompson and 
Juan Hinojosa are scheduled to participate. 

The State Bar Committee is made 
up of lawyers, judges, prosecutors and 
academics. Many o f  the committee mem- 
bers are also members of TCDLA. I f you  
want to find out what the Committee is up 
to, cl~eck out its wcbsite: www.uta.edu/ 
pols/n~oore/indieent/indieentdefense.htn~. 



ne week he saved the life o f  a defendant the next week he took his own. Don 
Dav~s, o f  Houston tried back-to-back capital cases and was pressured by judges in 0 .  

his other cases. Wom out from the constant battles, he put a sudden end to his own life. 

His death prompted a rapid response from the Harris County Criminal Lawyers 
Association. HCCLA appointed a task force to address the seriousness o f  the pressures 
and responsibilities faced by criminaldefenseattomeys. The task force will examine the 
courthouse pressures that may have contributed to Don's suicide. They w i l l  draR a 
resolution to be presented to thejudges regarding their findings. HCCLA also created a 
permanent Crisis Intenrention Committee chaired by Rob Fickman and an endowment 
fund for alawyer's assistance program. 

Inaddition, HCCLAsponsoreda free seminar, "Copingwith the Practice".Thespeakers 
discussed drug and alcohol dependencies, grievances, the Texas Lawyer's Assistance 
Program, psychological impact o f  stress, and the crisis intervention strike force. 

Dr. Seth Silbennan, identified sotne o f  the stresses faced by criminal defense att6meys 
and their psychological and pl~ysiological impacts. Stresses include clients w i ~ o  may 
not like you, don't tell you the truth, and who you do not like.?e simpleact of meeting 
with your client, if i t  takes place i n  ajail, is stressful. ~11e consequencei for your clients 
ace serious. The law and the facts may be against your client. Prosecutors and judges 
cause stress. Time constraints for trials, n~otions to be filed, and trying to run a 
business(which wasn't taught io law school) are a constantsource ofpressure. Preparing 
dayafter day to do battle and lose is difficult. Jury studies have shown that jurors wi l l  
convict even without the evidenee-that's stressful. Four hundred more complaints were 
filed. with the State Bar last year against criminal defense attorneys than family or 
personal injury lawyers. 

~eductionofstress inacriminalpracticerequires constmt effort. Thespeakemsuggested 
a few recommendations for defense attorneys. .Only accept cases for which you are 
competent. Accept cases for which you have t h e  to prepare. Allow a cw l ing  o f f  
periodbchveendificult trials. Apply timemanagenlent andcasemanagement guidelimes. 
Have a procedure to return phone calls, keep track o f  phone conversations, and collect 
payments from clients. Talk to friends. Take time to relax. 

Rob Fickman discussed thecrisis Intervention Strike Force. The st&e force is designed 
to help individual attorneys who feel ovenvhelmed. Rob confided to t h e g y p  that, 
aftera particularly long anddifficult trial, h i s  law partner told him that he was?[ acting 
like his nonnal selE Rob wisely sought professional assistance and i t  helped him 
understand some of the cl~allenges he faced and make positive changes i n  his life. 
Without the urgingof his friend, he mi& not have taken those positive steps.Now Rob 
is there to help others. 

Ann Foster, Director o f  Texas Lawyers Assistance Program, discusscd the confidential 
helo available from heraeencv. Shenoted that there is ahieh incidenceofdeoressionand - ,  - 
substance abuse among lawyers. Where 8% o f  the general population suffers from 
depression, lawyers show a 15-18% depression rate and another 18.20% suffer Gom 
chemical dependency and alcol~ol abuse. TLAP can be reached at (800)343-8527. 
Lawyers Ethics Notline for attorneys facing an ethical dilemma can be reached at 
(800)532-3947. 

A number ofattomcys had a similar rcsponse to Don's death. They said, " I saw the 
signs; I didn't do anything." 

Lookaround you. Look at yourselt If you secsigns ofovenvorkand stress, don't wait until 
it's too late, l'llcrc i s  lhclp available. Reach our ton rellowdcfcnder. W c o w  ir to each other. 
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The Travis County District Attorney's ofice has decided to 
reexamine the very convicti& which that office sought and obtained, and 
to seek the exoneration of those wrongfully prosecuted and convicted, but 
cleared by DNA. It is highly comnlendable that a governmental agency 
would as a matter of policy second-guess its own apparent successes, and 
more commendable still when one considers that no other district attorney's 
office in this state is doing the same. There is no "systein" at work here; it is 
entirely the decision of this one county's office, and those who will have 
their freedom restored are surely grateful for this unexpected new policy, 
even if prompted less by the concerns of potentially innocent inmates than 
by the certainty and potential embarrassment that DNA brings to the 
process. It is therefore a welcome though rare development that the system 
- whose overseers so often presume infallibility - would take another 
look at those it has spirited away to one of this state's many prisons. 

But as we celebrate this current rift through which innocent people 
are delivered from imprisonment to freedom, we should more soberly close 
those darker doors through which innocent people are purloined from 
freedom to imprisonment. 

A wrongful conviction is nothing less than governmental 
thievely of something more precious than any object, of greater concern 

than legal~"finality," more endur- 
ing and important than even the 
conviction of the guilty - an 
innocent citizen's reputation, lib- 
erty, life. In no sense is it worth it 
to hun good people just to get 
bad ones. We only hurt our- 
selves when we subscribe to that 
odious philosophy which justi- 
fies the suffering of the innocent 
for the sake of punishing the 
wicked. In the breach_of these 
self-inflicted social wounds lie 
innocent citizens, helplessly beg- 
ging the law for help, unaware of 
its studied obliviousness to their 
plight. During the next session, 
we should all remind lawmakers of 
the current reality of law as well 
as the values we seek to be 
honored and the necessity for 
meaningful legislative action. With 
the current judiciary, the Legisla- 
ture may .be the only hope for the 
innocent - for whom there are 
not cven statistics. I know; it 
scares me, too. 

3 
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MAL I 

The y e a r  1984 come a n d  went withotrt the  
government's transformation into the ~biqlritotis a n d  
all-seeing Big Brother of George Orwell's book (This, 
a t  leas t ,  i s  h o w  everyone  b u t  dyed-in-the-wool 
conspiracy devotees wordd characterize things.) But, 
o n  the' other hand, the technologies the government 
h a s  a t  its disposal to investigate ordinary citizens 
betome more sophisticated by the day. 

So began Judge Wood's opinion in United S!ates v. Real Propertv Located at 
15324 Countv H~ehwav E. Richland Ccnter. Richrand Countv. Wisconsin, 219 
F.3d 602 (7" Cir. 2000). The technology to which Judge Wood was re fe~~ing  was 
tllc thcrmal imager which detecls energy radiated from the outside surface of  
objects, and internal heat that has been transmitted to the outside surface of  an 
object, which may create a differential heat pattcm. It is a technology which law 
enforcement officers-especially those investigating dn~goffenses-have come 
to love. 

This case involvedacivil forfeiture proceeding brought underTitle21 U.S.C. 
5 88L(a)(7). During the investigation of the underlying drug offense, an agent of  
the Wisconsin Department of Narcotic Enforcement went to the property in 
question and scanned the residence using a S- Hedetermined 
that largeamounts ofheat wcre being vented fromtwo comers oftlie basement and 
that there was an unexplained heat source undcr the porch. 

Based on that and other information, tile ofticerobtainedasearch warrant and 
found a marijuana growing opention. In thc district court, the property owner 
tiled a motion to suppress, arguing that thern~al imaging itselfwas anunconstitutional 
warrantless search and that thc evidence collected under the warrant represented 
the frnits of  that violation. 

The motion to suppress was denied; the property owncr appealed; and, a 
panel of  the Seventh Circuit aftinned the judgment of the district court. Judge 
Wood noted that, in criminal cases, the PiRh, Seventh, Eighth, Ninth, and Eleventh 
Circuits had conic to thesai~~econclusion about tlicrn~al iinagingscans- that they 
wcre not "scarclics" within the rncaning of thc Fourth Amendment; egg Ullilcd 
States v. Ishmacl, 48 F.3d 850 (SCh Cir. 1995); United States v. Mvers, 46 F.3d 668 -- 
(7'h Cir. 1995); United States v. P i m ,  24 I.3d I056 (VhCir. 1994); Uuitcd States 
.&IQ. I90 F.3d 1041 (9 'Tir .  1999); and, ~ S t a t c s  v. Ford, 34 F.3d 992 
( I  lLh  Cir. 1094). 



No surprise? Wrong. On September 26,2000, the Supreme 
Courtgranted the motionofDanny L. Kyllo for leave to proceed 
injor~mparrperis and hispelitio~rjora writ ofcertiarari. Without 
regard to its procedural history which is uncommon, &&. 
m, at first appears to be just anotlmr thermal imager case. 
A n  agent of the United States Bureau of Land Management and 
Oregon law enforcement officers were cooperating i n  the 
investigation of a conspiracy to grow and distribute marijuana. 
A t  the request o f  these officers, Sgt. Daniel Haas of the Oregon 
National ~uardexami~ucd a triplcx orhouscs alurrc the dcrendanl 
resided. I l e  used an Ar.ema 'l'l~cnulovi~ion 210 ~IICIIII~I i m a h ?  - - - 
device ("the Agema 210"). 

Haas concluded that there was a high heat loss coming from 
the roof of the defendant's house abovcthe @rage and from one 
wall. He also observed that the defendant's house was warmer 
than theother two houses i n  the triplex. The ofticen interpreted 
these results as evidence o f  marijuana production because the 
high levels ofheat emissionjndicated that the defendant might 
be using high intensity lights'to grow marijuana indoors. 

The oificers presented this information in an affidavit to a 
United States ~ a i i s t r a t e  ~udge, seeking asearcll warrant forthe 
defendant's house. 'Il~e warrant was issued: an indoor mariiuana 
growingoperationwas found; and marijuana, weapons, and drug 
parapllemalia were seized. The defendant was indicted for a 
violation ofTitle 21 8 841(a)(l). In the district court, he filed a 
motion to suppress the evidence seized from him alleging that 
the warrantless them~al imager scan was a violation oflds rights 
under the Foourth Amendment. After his motion was denied, 
Kyl lo  entered a conditional guilty plea and was sentenced to a 
prison term o f  63 months. He then appealed the denial of his 
suppression motion. 

A dividedpanel ofthc Ninthcircuit affirmed his conviction. 
The court held. as a matter o f  first imnression in the circuit. that 
a thermal imaging scan o f  a house was not a scarch within the 
meaning of the Fourth Amendment What makes the opmion 
interesting - and what may have caught the Supreme Court's 
attention - is how two judges o f  the panel differed i n  their 
description ofthc thermal imaging device. 

Writing for the court, Judge Haskins viewed i t  as being 
non-invasive: 

I n  performing its function the Agema 210 passively 
records thermal emissions rather than sending out 
intrusive beamsor rays--acting much likeacamera. A 
viewfinder then tianslates and displays the results to 
the human eye, with the arm around an object being 
sbadeddarkeror lighter, dependingon the level ofheat 
being emitted. Wluile at first used primarily by the 
military, thermal scanners have entered into law 
enforcement and civilian commercial use. 

Disscuting, Judge Noouan viewed i t  in a dilferent light: 

enforcement agencies and security organizations i t  
provides a state-of-the-art means o f  extending 
operational capabilities and securing hard evidence not 
possible.bcfore. And i t  does i t  unobtrusively. 
noiselessly and immediately, requiring a minimum of 
operator training and effort.' As lo  'Interior 
Sulveillancc,' the company's sales brochure that is pan 
of the record on appeal states: 'With a field view o f  8 
degrees by 16 degrees, the 210, properly positioned, 
can monitor activity in critical rooms or large facilities, 
once again providing a permanent time-tagged record 
w l m  connected to a VCR.' 

Judge Noonan also expressed concern as to the reliability 
of the Agema210: 

Thedefendant's expert witness, who had hadextensive 
experience working for the FBI, analyzed its 
wlnerahility i n  tluese terms: 'These inhred  cameras 
can easily be manipulated lu make a structure appear 
to bellof when in reality i t  is not. This i s  acllicved by 
increasing the gain and sensitivity buttons on the 
camera. TIE prwdure  is similar to using a 35 mm 
camera and manually opening theapermreon the lens.' 
I t  isthis manipulable, not veryaccuratc or reliable but 
easily usable, surveillance machine which is at issue 
here. 

Should Fifth Circuit lawyers be surprised that the Supreme 
Court is now considering tlds issue? No, not i f  they remember 
theopinionofthenChief Judge Robert M. Parkerbf the &stem 
District o f  Texas i n  United States v. Ishmael, 843 F.Supp.205 
(E.D. Texas 1994). There, Judge Parkergranted the defendant's 
motion to suppress and held, btrernlia, that the use ofa thermal 
imagingdevim to detect acoci&ledunderground activity was a 
search which did not fall within an exception to the w a k n t  
requirement of the Fourth Amendment. His opinion is an 
excellent analysis ofthe issue which thejustices o f  thesupreme 
Court wi l l  now consider-and is the areument whic11 the circuit - 
court. have all rejected. 

Judge Parker did not allude to 1984 bul. rather, relied on 
sound, constitutional authority in voicing his concerns about the 
useohhem~al imagingdcvices: 

Lcffuncl~ecked, technology has the [mtential to restrict, 
as a practical matter, the right to privacy to the confines 
ofRoev.Wade,410U.S.Il3,93S.Ct.705,35L.Ed.2d 
I47 (1973). We must take care that the war on drugs 
not count as one o f  its victims fundamental rights. 
Tluc benefits to our socictyofsafcguarding the right to 
privacy is such that the courts must say that there is 
a limit to ttueuseoftechnological wcapons, even in the 
war on drugs. 
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nuc TIlcrn?ovision 210. made and markcled by Agema 
Infrared Systems, (herein the Agcnia 2 10) is dcscribcd 
I ly i t s  maker i n  the following terms: 'For in\v 
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SPOOKY NEWS 

The Fifth Circuit recently retunled a brief to Mark Bennett of 
Houston to colmect t11c cover. The cover read: 

United Slates of Amcrica, 
Plaintiff - Appellec 

VS. 

Edward Dewayne Russell, 
Defendant - Appellant 

Instead oT: 

United States of America, 
Plaintiff - Appellee . ' . 

VS. 

Edward DeWayne Ilussell, also known as Spook 
Defendant.- Appellant 

Mark, understandably, did not want to identify his client, who 
is black, by the name of "Spook" on the cover of the brief. He 
filed a motion with the clerk to change the title of the case or 
accept the brief as filed. 

ATTORNEY GENERAL OPWION 
NO. JC-029 (OCTOBER 3,2000) 

Neither the domestic violence protection order sections of the 
Family Code in thecode oFCriri~inal.Procedureexplicitly permit 
or specifically prohibit a judge to includc in such an order a 
provision requiring a police oficer to escort a perpetrator of 
domestic violence to the family home to retrieve personal 
properly. Arficle5.045 ofthe Code of Criminal Procedure is not 
by its terms applicable in such a situation and accordingly does 
notprovideinlmunityfro~n liability foral~oliceolficerproviding 
sue11 an escort. 

ATTORNEY GENERAL OPINION 
NO. JC-0242 (JUNE 29,2000) 

The state has no right to a jury trial i n  a juvenile proceeding. 

INTERNET ACCESS 

Attorncy.com offers rrce Intenlet access 10 altonleys. The free 
service is available by visiting ~ y , c o m  and 
downloading t11e sonware from their Ihome page. 

INCARCERATED VETEIbWS 

700 or 9% of tllc estimated 25,062,000 military veterans are 
behind bars. Approximately 56,000 Vietnam vets and 18,500 
Gulf War vets are contined in state and federal prisons. 

The profile of a typicai incarcerated vct, according to the study, 
is amiddleaged, hard-working, literate, alcoholic, first-offender 
who either killed his wife or girlfriend, or sexually assaulted a 
young woman or a child. 

WOMEN'S LEGISLATIVE DAYS 

The 77" Session of the Texas Lcgislahlre will be llte focus 
of Women's Legislative Days held on March 5-6, 2001 at the 
LBJ auditorium in Austin. The conference will provide 
participants with unique opportunities to leam about critical 
issues facing Texans. 

FAMOUS TRlALS 

Professor Douglas Linder has compiled a website of famous 
trials including the Scopes Monkey Trial (1925), Llosenberg's 
Tria1(195I), Mississippi BundngTrial(1967) and 0.1. Simpson 
Trials (1994-95). The website includes photos, transcript 
excerpts, appellate court decisions, and other interesting 
information. The site is wvm.law.umkc.edu. Click on Faculty, 
then Projects then Doug Linder Farnous Trials. The site also 
includes profiles of trial heroes. Be arefill - you can spend 
hours here. 

FORENSIC EVUIENCE 

Another useful website is \nnv.forensic evidence.com. This 
site includes a link to the Federal Rules ofEvidence that will go 
into effect on December I, 2000. It also includesrecent articles 
in scientific bellavioral evidence, identificatioh, and police 
procedures. 



Cause No. 

STATEOFTEXAS 5 M T H E  COURT 
§ 

VS. 5 COURTDESIGNATION 

*** 
§ 
5 C O U N n ,  TEXAS 
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DEWTENDAIW'S M O T I O N R E Q ~ G N O T I C E  
OPPROSECUTION'S PWXNTTO USE CJ%RnmED 
C O P l E S O F O ~ C I A L ~ N ~ ~ U M E N T S  

TO THE HONORABLE JUDGE OF SAID COURT: 

Now Comes ***,the Defendant in the above styled and numbered cause, by and throagh his/her 
attorney ofrecord, pursuant to the Texas Rules ofEvidence 609(f), andArticle39.14, oftheTexas 
Code of  Criminal Procedure and moves the Court to require the Prosecution to give the defense 
notice of its intent to offer into evidence certifiedcopies ofofficial written inshuments, including, 
but not limited to, certified copies of any priorjudgments of convictions of the Defendant which 
the Prosecution intends to use as direct or impeaching evidence. The Defendant requests that he 
be provided with copies of any such certified official records at least thirty days prior to trial. 
Unless the defense is provided with copies of any official written instruments the State intends to 
offer into evidence, the Defendant will be unduly surprisedand disadvantaged, in violationofhis 
rights under the Fifth, Sixth and Fourteenth Amendments to the United States Constitution, 
Aaicle I, Sections 10 and 19 of theTexas Constitution, and Articles 1.04, 1.05 and 1.05 l(a) of the 
Texas Code of Crinlinal Procedure. 

WHEREFORE, the Defendant prays that the Court grant his/ller motion and order the State to 
give the Defendantwritten noticeof its intent to offercertifiedcopiesofoficial written instruments 
into evidence and that the Court enter an order requiring the prosecution to provide copies of 
such documents to the defense at least thirty days prior to trial. . - . 

Respectfully Submitted, 

Attorney Name 
State BarNumber 
Address 
City, State, Zip 
Phone 
Fax 

Altorney for Defendant 
***  



ORDER 

BE ITREMEMBERED, that on the- day of ,200, came on to beconsidered the above and 
foregoing Motion Requesting Notice of Prosecution's Intent to Use Certified Copies of Official Written Instruments. 
After consideration of the same, it is the opinion of the Court that Defendant's Motion be: 

(GRANTED, andithe State is ordered to provide the defense with written notice of its intent to use in 
evidence copies of any certified or official documents and are ordered to provide the defense with tnle and correct 
copies of such documents, including the certificatipns thereof, on or before . ,ZOO-.) 

.(DENIED, to which the Defendant duly excepts.) 

SIGNED on , ZOO-. 

l and Capita l  urder  2000 

. . - 
Oh No! I missed them! bg&, 

&L&?'@ No, you didn't.!! 
Complete sets o f  audio taped 
presentations are now available for 
only $5000 a set (was $100) or BQQ 
for both sets (was $175). 

Call Randy at 512-478-2514 to get this special price. 
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Did You Know? Have You Heard? 

can be a Powerful Tool for the Defense 

by Judge Charles F. (Charlie) Baird 

"Be i t  tnre o r  false, what is said about nren open has os 
~ ~ ~ t i c t r  infiettce zipon their lives, a t ~ d  especially iiporz 
tlreir datirrier, as wliar they do. " Victor Hugo (1862). 

In my ten-plus years as an appcllatejudge, I cannot recall a 
single case where character evidencc was an issue or raised as a 
point o f  error on appeal. That is not to say there were no such 
cases, only thatthe issue o f  character evidence seems to have 
diminisl~ed from p;evious years when i t  was a hot button issue 
in criminal cases. After considering the diminished role o f  
characterevidence incriminal trials, [decided to writethis article 
believing that some practitioners had not considered andlor had 
forgotten tile imporlance o f  character evidence in the criminal 
trial. 

Character evidence i s  a general category of evidence that 
relates to some character trait that i s  at issue in the trial. In  
Texas, cl~aracter evidencc is admissible as i t  relates to the 
defendant, witnesses and complainants. This article wi l l  focus 
primarily on the role o f  character evidence relative to the 
defendant and later briefly discuss character evidence as i t  
pertains to witnesses and complainants. 

I 
THEDEPENDANT - GENERALLY 

i t  is important to note at the beginning that the State may 
ncver, i n  the first instance, offer evidence of the defendant'$ 
character. Such evidence is spccilically precluded by Rule 
404@) ofthe Texas Rules o f  Evidence which prohibits the Slate 
from proving the defendant acted in confonnity with lhis 
character. Because o f  this prohibition, Rule 404(b) requires 
extraneous matters to be relevant to some issue otller than 
cl~aracter coofonnity such as motivc or idenlily. 

The dcfcndaru, howcver, may oll'er character evidence 
under Rulc405 oftl~e'l'csas Rulcs ol'Evidcncc. which provides: 
(:I) Repulatiot~ or Opln1011. In all csscs in whicl~ cvidcnceol';~ 
person's clmacter or cl~i!ri~cler tr;lit is ;~dtnissihlc. pl-ool'tnsy bc 
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made by testimony as to reputation or by testimony in the form 
ofan opinion. I n  a criminal case, to bequalified to testify at the 
guiltstageoftrialeot~ceming tl~echaracterorcharaetertraitofan 
accused, a witness must have been familiar with the reputation, 
or the.underlying facts or infonnation upon which theopinion is 
based, prior to the day o f  the offense. i n  all eases where 
testimony is adnlitted under this rule, on cross-examination 
inquiry is allowable into relevant specific instances o f  conduct 

(b) Specific Instances o f  Conduct. In  cases in which a 
person's character or character trait is an essential element of a 
charge, claim or defense, proof may also be made o f  specific 
instances o f  that person's conducr. 

While this rule seems simple, i t  \vas developed over many years 
and therefore has a number o f  interpretations and applications. 

The defendant's character trait for being a law-abiding 
person is automatically at issue because o f  the accusation 
against him. After all, there would not be a trial unless the 
defendant was accused ofcon~mitting a crime. Additionally, the 
defendant can introduce evidence o f  a specific good character 
trait to show that it is improbable he committed the charged 
offense. See Yalder I: Stale, 2 S.\S.3d 518, 519 (Tex. App.-- 
Houston [14" Dist.] 1999). The character trait mu$ be related 
to the charged offense. In such a circumsrance, the evidence 
operates as a defense and the defendant i s  permitted to offer i t  
under the Due Process Clause o f  thc Fourteentll Amendment. 
See IVas I~ i~~g lo~ i  v. Sla/e, 388 US. 14, 19, 87 S.Q. 1920, 1923, 
18 L.Ed.2d 1019, 1023 (1967). The same argumeni should be 
made under Article I, 5 19 of the Texas Constitution. 
Consequently, the error in excluding this evidence is 
conslilutional and would require a ham1 analysis under Rule 
44.2(a) o f  the Texas Rules o f  Appellate Procedure. 

For example, l l ~ c  defendant can offer evidence ofthe good 
character trail o f  sobriety in a D\SI proseculion. See Foley v. 
Stote, 172 Tex. Crim. 261, 356 S.W.2d 686. 686.87 (1962) 
(opin. on reh'g). Howcver. the defendanl could not offer the 
same good character irait in a robbery trial because sobriety is 
related to;~chnrgcofdri~~ingrvl~ile intoxic,ned but has no relation 
lo tile offcore o f  robbsly. Therc arc numerous instances wllere 
1111: courts 11nve d lo~rcd  111c d e l ' w d : ~ ~ ~ ~  l o  imroducc cvidcncc of 





persoo, the cross-examiner could ask: "Did you know the 
President lied under oath w l~ i le  giving a deposition?" 

'The reason for this distioctioo is clear: because the opinion 
was based on personal knowledge, i t  cannot be impcachcd by 
asking wl~ct l~er  the witness has heard rumors or gossip 
inconsistent with the character trait. Similarly, because 
reputation is not based upon personal knowledge, i t  cannot be 
impeached with lackofpcnonal knowledge rcgardinga specific 
event. See IVord v. Sfale, 591 S.W.2d 810, 818 (Tex. Crim. 
App. 1973)(opin. on Slate's mot. for reh'g). 

The right to cross-examine a character witness on specific 
instances o f  a defendant's conduct is subject to two limitations: 
(I) there must be some factual basis for the incidents inquired 
about; and (2) those incidents must be relevant to character 
traits at issue in the trial. See La~tcasrer v. Slate, 754 S.W.2d 
493, 496 (Tex. App.-Dallas 1988, pet. reed). The 
requirement of a factual basis ensures that the question is asked 
in good faith. For example, in Murphy v. Slale, 4 S.W.3d 926, 
931 (Tex. App.-Waco 1999, pet. reed), the court found a 
judgnient was a factua! basis for a question about a prior 
conviction. However, the misconduct does not requirecitl~er an 
arrest or a conviction to establisl~good faith. SeeBrown v. Slate, 
477 S.W.2d 617, 620 (Tex. Crim. App. 1972). Regarding the 
second requirement, i n  Kermedy v. Slale the Court o f  Criminal 
Appeals reversed the defendant's murder conviction because on 
cross-examination, the prosecutor asked a reputation witness if 
he had h a r d  the defendant had an illicit relationship with a 
woman. 150 Tex. Crim. 215, 200 S.W.2d 400,403-07 (Tex. 
Crim. App; 1947). The reputation witness had merely testified 
on direct that the defendant had a good reputation for truth and 
veracity, and for being quiet, peaceable, inoffensive and iaw- 
abiding. See id. The court held thequestion improper because 
the defendant's reputation as a man o r  good morals or good, 
moral character was not placed in issue by the testimony o f  the 
reputation witness. h~ other words, having an illicit affair was 
not inconsistent with the character traits placed i n  issue. See id 

Using our presidential example again,if President Clinton 
was charged with D W I  and you, as his defense attorney, called 
witnesses who testified the President had a good reputation for 
sobriety, the State could not ask: "Have you heard the 
President lied under oath while giving a deposition?" Such a 
question would be improper because i t  was neither related to 
nor inconsistent wit11 the character train placed in issue. 

Additionally, Rule 405(a) requires that a character witness 
be familiar with the reputation or underlying facts or 
information upon whichthe opinion is based prior to the date o f  
the offense. Therefore, the Statc cannot cross-examine a 
cl~aracter witness and impeach tliat witness with the facts of the 
offense on trial. See Rodriqrrcr v. Slore. 509 S.W.2d 3 19, 321 
(Tcx. Crinl. App. 1974); IWglrl v. Slale, 49 1 S.W.2d 936, 938 
(Tcx. Crim. App. 1973). The reason for this prohibition i s  that 
ifthc State uses thecharge contained in the indictment as a basis 
for showing that a man's reputation as a lawabiding citizen is 
bad, then no person who is on trial could successfc~lly show a 
good reputation as a law-abiding citizen. See S1ep1rcrr.s v. Slale, 
128 Tcx. Crim. 3 l I, 80 S.W.2d 980.982 (1935). 

As a final note, the Stale callnot placc l l ~ c  defendant's 
chnraclcr in issuc by its own crass-cxnr,~in;tliot~ and tlleo 
impc;tch that charnctcr tmil. See E1.v t~ .  S l m  525 S.W.2d I I. I4 
('Tcs. Crim. App. 1975). I%r cs;itnplc, in l.orz,q (7. Slure, 631 
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S.W.2d 157 (Tcx. Crim. App. 1982). !he defendant was charged 
with aggravated robbery and relied on the defense of alibi. In  
support of the dcfcose, the defendant offered evidence that he 
lhad facial hair at the time ofthc robbery, whicll was incoosistent 
with the State's witnesses who testified that the robber was 
cleanshaven. Seeid. Tl~edefendant called his mother to testify. 
See id After cslablisl~ing that her son had a mustacl~e on the 
dale o f  the offense, the defense passed the witness for cross- 
examination. See id. at 158. On cross, the Slate asked the 
mother "have you heard" questions. See id. This was improper 
and required reversal. See id at 159. 

N 
CHARACTER EVIDENCE AT 

T H E  PUNISHMENT PHASE OF TRIAL 

Article 37.03, section 3(a) of the Texas Code o f  Criminal 
Procedure provides for the admission o f  evidence of the 
defendant's reputation and character at the punishment phase 
o f  a trial. This article permits the State to offer this evidence i n  
the first instance. This is markedly different from the guilt 
phase where the State may never, in the first instance, offer 
evidence of the defendant's character because such evidence is 
specifically precluded by Rulc 404(b). 

The State's character witnesses cannot, however, testify 
as to the defendant's reputation from a specific act. Tl~ereforc, 
a police oficer who has done nothing more than investigate the 
offense for which the defendant ha  been convicted cannot not 
testify as a reputation witness. See ll'ag~rer v. Slare, 687 S.W.2d 
303, 313 (Tex. Crim. App. 1985). In  Hernandez v. Stare, 800 
S.W.2d 523,525 (Tex..Crim. App. 19901, the CourtofCrin~inal 
Appeals held the enactment of Rule 405 did not alter the- 
viability oflf'agner. 

Asa caveat, the defense attorney must remember that if the 
defendant is a candidate for probation and you seek to establish 
his suitability for probation, this opens the door for questions 
ofspecific instances o f  misconduct that tend to mitigate against 
the defendant's suitability for probarion. See Crifl~t v. Slate, 
787 S.\V.2d 63, 67 (Tex. Crim. App. 1990). 

v - 
CHARACTER EVIDENCE AND WITNIBSIB 

Opinion or reputation evidence related to a witness may 
be offered only to attack or support the witness' character for 
t~thfulness or untruthfulness. See Tex. R. Cvid. 608(a)(l). 
Any witness can be attacked for being untruthful. But only 
after that attack has been mounted, can cvidence o f  a truthful 
character be admitted. See Tex. R. Evid. 608(a)(2). The old 
objection o f  "bolstering" a witness who had not been impeached 
or whosecharacter had not been attacked, however, is no longer 
recognized as a valid objection. See Calm v. Slale, 849 S.W.2d 
817, 821 (Tex. Crim. App. 1993) (Cariipbell, J., concurring). 
Therefore, the objection should be lodged under Rule 608(a) 
and, perhaps, Rulc 613(c). 

In any event, nei~hcr side [nay introduce specific instances 
o f  conduct lo attack or support h e  wilness' credibility. Scc 
TCX. I<. Evid. 6Oli(b). 



VI 
CHARACTER EVIDENCE 

AND T H E  COMPLAINANT 

Finally, evidence of the character traits o f  the complai~lant 
may be introduced to show theconiplainant was the aggressor at 
the time the alleged offense occurred. This is typically limited 
to murder cases. Evidence o f  prior bad acts on the part oftlie 
decedent are admissible for at least two reasons. 

First the evidencc is admissible under what is co~ntnonly 
referred to as the "Denrpsey Rule," aRer Dernpsey v. Slate, 159 
Tex.Crim. 602,266 S.W.2d 875 (Tex. Crim. App.1954). Under 
this lule, evidence o f  both the general reputation ofthe decedent 
for being o f  dangerous character, and prior specific acts of 
violent misconduct, are admissible. See Lowe v. Slate, 612 
S.W.2d 579,580 (Tex. Crim. App. 1981); Beecham v. Stare, 580 
S.W.Zd588,590 (Tex. Crim. App. 1979). These specificacts of 
misconduct could include both actions and statements (threats) 
by thedeceased. Seebwe, 612 S.W.2d at 580. 

This type o f  evidence is admissible to show either the 
reasonableness o f  a defendant's claim o f  apprehension o f  
danger, or to show the decedent was theaggressor at the timeof 
the offense. See Tl~orrrpson v. Stole, 659 S.W.2d 649,653 (Tex. 
Crim. App. 1983). If the evidence is offered to show that the 
deceased was theaggressor, the defendantdoes not have to have 
knowledge of the acts or sktements at the time o f  the homicide. 
SeeLowe, 612 S.W.2d at 581; Beecham, 580 S.W.2d at 590. 

The "Dempsey Rule" was recently reaffirmed i n  Tale v. 
Sfale, 981 S.W.2d 189 (Tex. Crim. App. 1998). I n  that w e ,  
Tate fatally stabbed his girlfriend's father. See id. at 190. At  
trial, Tate testified lie acted in self defense and that the 
girlfriend's father was the aggressor. .Seeid To support his self 
dehense claim, Tate offered evidence o f  a prior threat by the 
girlfriend's father. See id. The trial judge excluded the evidence 
because the defendant was not present when the  tl~reat was 
inade. See id at 190-91. 

The Court o f  Appeals affirmed but did so, not because 
Tatc did not hear the threat, but because the rules 404 and 405 
were promulgated after Dm,rpsey, and therefore superceded the 
Dempsey Rule. See Tare v. Slate, 956 S.W.2&845 (Tcx. App.- 
Austin L997), &, 98lS.W.2d 191 (Tex. Crim. App. 1998). 
The CourtofCr imi~~al  Appeals disagreed. See Tare. 98 L S.W.2d 
at 193. Rule 404(b) w l~ ich  governs the admissibility of 
extraneous conduct, works notjust for the State but also for the 
defendant. See id. Therefore, a defendant may offerevidenceof 
prior acts ofaggression or threats by the complainant so long as 
they are not offered to show the complainant was a bad person 
i n  general, but to show that the complainant had t l a  intent or 
motive to cause the deCcndant harm, that the defendant's 
apprehension o f  danger was reasonable, andor that the 
complainait was tile likely aggressor. Seeid. Under these 
circumstances, evidence o f  the complainant's dangeibus 
character, and prior specific acts o f  violent misconduct, are 
admissible becausesucl~evideocc tends to make the existenccof 
a consequeutial fact more probable and is, therefore. relevant 
and admissiblc under Rule 401. Scc id 

Additionally, this typc of evidence is admissiblc umkr 
Articlc 38.36, o f  the 'I'cxns Code o r  Criminal I'roccdurc, wl,ich 
provides: 

lividcrtcc in I't'asccutiorrs J'w ~Vlu,-dcr 

(a) In all prosecutions for murder, the state or the 
defendant shall be permitted to offer testimony as to 
all relevant facts atid circumstances surrounding the 
killing and tlte previous relntionship existing between 
the accused and thc deceased, together with all 
rclevant facts and circumstances going to show the - 
couditionofthc mind oftlre accused at tlie time ofthe 
offense. 
(b) I n  a prosecution for murder, i f a  defendant raises 
as a defense a justification provided by Section 9.31, 
9.32, or 9.33, Penal Code, the defendant, in order to 
establish the defendant's reasonable belief that use o f  
force or deadly force was immediately necessary, 
shall be permitted to offer: 

(I) relevant evidence that the defendant had 
been the victim of acts o f  family violence 
comniicted by the deceased, as family 
violence is defined by Section 71.01, 
Panlily Code; and 
(2) relevant expen testimony regarding tlte 
condition of the mind o f  the defendant at 
the time of the offense, including those 
relevant facts and circumstances relating to 
family violence that are tlie basis o f  the 
expert's opinion. 

This is the former section 19.06 o f  the Texas Penal Code 
wllich permitted this typc o f  evidencc in all homicide cases. 
Now, apparently, i t  is admissible only for murder cases. 

CONCLUSION 

I t  seems as though character evidence no longer plays an 
important rolein the trials ofcriminalcases. I t  can, however, be 
powerful and persuasive evidence in supporting your theory of 
the case. To that end, I ltope you tind this anicle usehl. 

Creditandfhankrgo 10 Kawr  Yonell fo~'assisla~~ce i n  
dii,1gandcited1eclingll1ire11icle M. Yo~~rlIirSertior 
SraffAllomey with rlte Fo~our~eenlh Court of Appeals. 
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Does Reasonableness Equal Racial Profiling? 

Texas Departmenf of Public Safefy Federal DEA initiative, along the major highway corridors in 
1985. DPS started using the tecllnique in 1986. Drug interdiction 

I n  October, the Texas Department o f  Public Safety statistics s l~ow that, o f  these slops, 22% are white, 38% are 
publishedaTrafticStop Data Report, which is availableon their black, and39% are Hispanic. The Department has developeda 
website at www.txdps.state.tx.us, The report notes that racial philosophy o f  looking beyond the trafticstop"to interdictand 
andethnic profiling, real or imagined, causes breakdown i n  the apprehend drug traftickers and other criminal offenders. But, 

DPS requires that the public trust. The DPS 
recognizes that racial 
~rofiling is illegal and 
inconsist& w i th  the 
principles ofpolicing. 

The  Executive 
Summary stated that 
traff ic stops b y  
troopers, broken down 
b y  race, are closely 
related to the percentage 
ofeach racial category of 
the population. O f  the 
stops, 68.12% are white 
drivers,9.66% arcblack 
drivers, 19.98% are 
Wispanicand2.44% are 
others. The population 
i s  60.69% white, 
11.66% black, 25.55% 
Hispanic and 2.10% 
other. The population 
statistics are the entire 
the population and not 
the d r i v i ng  age 
populat ion o r  the 
percentage o f  people 
wit11 driver's licenses in 
the State. And, the 
statistics seem to assume 
that minori t is drivecars 
eqrlal to theirpercenlage 
o f  tlm population. 

T h e  d ispar i ty  
betwcen the races shows 

Texas Capital and Firefighters Memorial O A l a n  Pogue 

decision to go beyond 
the traflic stop must be 
based on  articulable 
reasonable suspicionor 
probable cause that the 
occupants o f  the car 
may be engaged i n  
criminal activity. The 
report does not indicate 
what those factors might 
have been that resulted 
In drug interdictions 
against blacks at more 
than three times their 
rate i n  the zeneral 
population. 

Policies and statutes 
applicable to trafficstop 
profiling are included in 
the report. DPS also 
~naintainsanauto~nated 
information system 
database for compiling 
infonnation on all stops. 
By  policy, all troopers 
are required iZ video1 
audio record every 
trafticviolatorcontact. 

Cify ofAustin 

I n  September, 
The Austin Pol ice 
Deoartnml announced , 

i n  thesearclres conducted and drug inlerdictior~s. O f t l ~ e  people plans to begin colleclingdata by year's end on the raceofpeople 
surclred,51.86%arcwl1ite, 14.33% blackand 32.22% Hispanic. stopped by the police. Austin becon~es the second city, afler 

14ouston. to voluntarily collect racial sratistics. The Department 
Dmg interdictions show Inore srarlling i~squirics. According has 8 policy ngnillsl racial profilins and hopes that the statistics 

to the rcport, "proliling". as ;rppliciil,lc la  c h g  i~~tcrdict ion first will ~p rov~ l l r ~ t i t do~s  no~c~igageins~~cI~ ~~~~li t i r [>i i~ct ices. TCDLA 
appe;~rcd ;IS an appropri;~tc identilic;rtion 11rntlim1 in the lalc I'rcsident Bob Hinton and Prcsidcnt-Illccl Betty Hlnckwell 
2970's. 11 rots used in conjuncliwn \v i l l i  "Opurt~lioci l'ilrcliiic.";~ cougr;it~rl:tted i l~cc i l y  Icarlcrs O,I rljcir initialivc. 
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ilent 
by John W. Sticltels 

While I wasattending law scl~oolatTcxasTecl~ University, 
I was fortunate enough to work for John E "Uuddy" Maner. 
Buddy was a trial lawyer. During our many conversatioos. 
Buddy drilled into me his rules of being a good trial lawyer. 
According to Buddy, the first rule of being a good trial lawyer 
was to know when to sit down and shut up. Or, as my friend 
Rip Collins puts it: the art o f  knowing whcn to remain silent. 

The art o f  knowing whcn to remain silent is dilficult for 
most lawyers to learn because i t  is contrary to what turns a 
lawyer into a good trial lawyer. Most lawyers becon~e criminal 
defense attorneys because they care about people, believe that 
each person is entitled to a fair trial, and enjoy trying cases. 
Most of the time, criminal defense attorneys accon~plisl~ these 
goals and protect their client's rights by talking to wilnesscs, 
judges,'and juries.. Howeve.r, sometimes even trial lawyers do 
not know whcn to remain silent and by talking, instead o f  
listening, harm their clients: 

The harm resulting frtim failing to rcmain silent is usually . 
swift. For example. there was a case recently in district couit 
where the Judge appointed a new defense attorncy to file a 
Motion For New Trial based on ineffective assistance of trial 
counsel. A t  the hearing, i t  became obvious to everyone in the 
-courtroom, except the young assistant district attorney, that 
the Judge had already decided to grant a new trial. Instcad of 
acquiescing to the inevitable, thc ADA pleaded with the Judge 
to not grant a new trial, vigorously argued with tlle judge, and 
finally told him that he couldn't do that bccausc the jury heard 
the evidence and had decided the case. Obviously this did not 
work. I n  fact, the acrinlony between the judgc and the A D A  
became so bad that the ADA ended up moving to anothc~ 

county and taking a new job - all because lhe did not know 
when to be quict. 

Conversely, knowing when to remain silcnt can result in 
resounding success forcriminal defendants. Forexample, there 
was a recent sentencing hearing in Federal Court where the 
defendant had plead guilty to the offense of illegal reentry 
after conviction and was in court for sentencing. The Pre- 
Sentence Investigation recommended a sentence of48 months 
based, for the most part, on the prior conviction. During the 
sentencing hearing, thejudge began talking to the Assistant U. 
S. Attorney about the effect o f  a new Supreme Court case on 
the defendant's seqtcnce and that he did not think he could 
assess 48 montlu because of the new case. I t  seemed like the 
only two people in the courtroom who knew what the Judge 
was talking about were the Judgeand the Prosecutor. However, 
the defense attorney practiced the art of remaining silent, d id 
not interfere, and the defendant was ultimately sentenced to 
only 8 m.ontbs. Thus, by keeping quict the defense attorney 
was able to effectively represent his client and [educe the 

. . 
sentence by 40 montl~s. 

I n  conclusioni the next time you are in thc middlcofa trial 
o ra  hearing remcmbcr to practice t l ~c  a? o f  remaining silent. 
To help you do this, keep these questions mind. 

I. Do I know what I am talking about? 

2. Is what I am saying making a difference? 

3. Is what I a m  saying helping my client? 

I f  the answer to any o f  these questions is "No," then do 
yourself, theludge, and your client a favor and practice the art 
of remaining silent and sit down and shut up. -3 

id you miss  . . 

usty Duncan?. I 

Not  qui te.  . . 

0 Aud io tapes  of t he  ent i re seminar a re  o n l y  $125.00 a set. 
0 "Racehorse" Haynes on l y  $15.00 
0 Buy the  book and t he  tapes for  j u s t  $213.50 ( inc ludes  shipping)-  a savings o f  m o r e  t han  ha l f  
o n  t h e  c o s t  o f  t he  manual .  

Topics include Scientific Evidence, DWI, Nhics, ~ e a l i n g  with CPS, Trial Strategy and Uplifling 
Words from Texas Greats including Richard 'Racehorse" Haynes. 
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SENTENCING ENHANCEMENTS: UNITED STATES K 
MLSHACK, No. 99-50669 (5th Cir. 8128/00) amount of  dmgs 
involved.1103 (5th Cir. 8/8/00) had an expectation of privacy, 
and therefore could assert a fourth amendment claim. 

EVIDENTIARY HEARINGS: BROWN K JOHNSON, No. 
97-40722 (5th Cir. 8/21/00) 

In  this pre-AEDPA case the Court held an 
evidentiary hearing was necessary where the state court failed to 
makeany findingon tlieclain~.Thedefendantclain~ed his lawyer 
6reventedhim from appealing his conviction by convincing him 
he would be released & before the appeal was decided. In 
denvine theclairn. the districtcourtreliedonaoafidavit filedbv , - 
the lawyer in the federal proceeding, but did not solicit the same 
type of affidavit from the petitioner. The Court held a district 
court must make an independent determination as to what 
evidence is needed to resolve a defendant's clainls, which the 
court did not do here 

CAUSE AND PRIIJUDICE: BARRfENTES I< JOHNSON, 
No. 9840348 (5" Cir. 8/7/00) 

Petitioner's writ filed in 1995 was granted. On appeal 
Sb Circuit reversed, and remanded the case to allow tile 
petitioncr to exhaust his claims in state court. Petitioner then 
filed a second writ in state court, which was denied as a 
successive writ. He filed again in federal court, and the district 
court again granted relief. On appeal, Court held the district 
court could not grant relief on a number of claims because the 
state haddeternked they had been defaulted. To prevail on 
those claims, petitioner has to show cause aud prejudice, a 
determination which must be made by the federal coort, and any 
state coun finding is not binding. The "cause" was the inability 
to obtain a sheriff's file, despite numerous discovery requests. 
The court found that co$d constitute causc, but tllc record was 
iacomplete. Accordingly, the case was remanded for an 
cvidentiary hearing to determine whclher petitioner can 
cstablisll cause and prejudice For the defaulted claims. 

STANDARD OF REVIEW: MONTOYA 1'. JOIINSON. No. 
99-80190 (5* Cir. 9/14/00) 

filed a state writ applicationclain~ing his plea was not voluntary 
and his lawyer was ioeffective, which was denied. He then filed 
a writ application in federal coun, which was granted. On 
appeal, SL Circuit reversed the grant of relief, noting that even 
thougl~ Court may not agree with thestate court decision, it was 
not unreasonable. Therefore, Court was precluded from granting 
relief. Emphasis was placed on the fact that it was not 
impossible to fulfill the state plea agreement. According to the 
court, if the defendant were paroled, then the agreement would 
be effective because he would be getting credit on the state 
sentence while in federal custody. In reaching that conclusion, 
Court ignores the difference behveen parole and imprisonment, 
and attempts to suggest the defendant tvould get credit for the 
time in federal custody. T l i s  decision shows how the ability to 
come up with almost any rationale (even if it was one the lower . 
court may not have thought ot) for a decision can make it 
reasonable. 

HABEAS REVIEW: GOODli'tN K JOHNSON, No. 99- 
20976 (5th Cir. 9/22/00). 

This case was remanded in 1998 to resolve a factual 
dispute couceming a Fifi11 Amendment claim: whether the 
defendant asserted his right to an attorney when questioned in 
Iowa. The record was not clear, partly because the questiorling 
occurred in 1967. Goodwin claimed tlw government could not 
disprove his claim that he requested an attorney, and there was 
some evidence which circumstantially supported that argument. 
Nevertheless, the district court round he had not requested an 
attorney before questioning. The court reviewed that finding For 
"clear error", and held that the decision would not be disturbed 
since tl~ere were a number of possible conclusions which could 
be derived from the evidence, and the court was Free to choose 
the one it thought was most reasonable. - .  

One interesting issue in this case concerned an old 
rights form which had been recently discovered by the 
defendant's investigator. The State argued the doctrineof laches 
set forth in Rule 9 should beapplied to exclude the affidavit. The 
court l~eld laches only applies to claims as a whole, and not 
individual items ofevidence. 

The defendant also anempted to lhave the court revisit 
his incffectiveassistaoceclain~ based on tl~cdecision in Williams 
v. Tqrlor. Court held that issue had already been finally 
decided, ;and was not before it. Court lhcld the situation was the 
same as i f a  mandate had issued. and tlmcfore the claim could 
mot be considered witl~out a sl~owing ofniiscarriagc ofjuslice. 



In  this case, the Stale filed a "Request for Psychiatric 
Examination and Determination o f  Competency" pursuant to 
'P.32, Art. 46.04. Two experts wcre appointed to examine the 
defendant, who refused to cooperate with them. The defendant 
then filed an application for habeas corpus relief in state court, 
along with a request for funds to hire mental health experls. 
That writ was declared a subsequent writ by the trial court 
pursuant to Ad. 46.04. Tl~edefendant then filed asecond writ in 
the CCA, along wit11 a request for appointment ofcounsel, and 
Funding for mental l~ealth experts. ?l~e CCA concluded i t  only 
had jurisdiction to review a finding o f  incompetency, and that 
there was no provision for appointment o f  counsel or providing 
funds for mental health experts. The defendant then filed in 
federaldistrict court,cl~allengingArt. 46.04. Court holds thereis 
no authority to require appellate review o f a  stale court finding 
of competency. There also is no authority requiring the 
appointment o f  experts for a post-conviction competency 
determination. Thus, Court finds Art. 46.04 is constitutional 
both facially and as applied, and refuses to issue a COA or stay 
the execution. 

UNLAWFULENTRY - UNITEDSTATIXT i? JUANMANUEL 
LOPBZ-VASQUEZ, No. 99-50918 (5th Cir. 9/15/00). 

Defendant was charged with illegal entry after having 
been previously excluded. The priore*clusion occurred when he 
attempted to enter the United States and was detained. After 
falsely claiminghe wasaU.S. citizen, l~ewas placed inexpedited 
removal proceedings, and removed that day. The defendant 
argued the prior removal could not be used because he had been 
denied due process. Court holds defendant must establish 
procedure was fimdamentally unfair, and that he was prejudiced 
thereby. Defendant could not establish process was unfair, 
because since he never entered, he was only entitled to the 
process provided by Congress. He also could not establish 
prejudice, since he had no basis to contest the removal. 

PDROPEYIONS. 

T R I A L  COURT ERRED 11Y FALLING T O  CONSIDER 
M I D T R I A L  SEVERANCE REQUEST: N Z D A  ACUILAR 
v. Sfale. No. 817-99. Opinioo on Appellant's PDR from 
Nueces County; Reversed, 9/13/00; Offense: Murder; 
Sentence: 25 yrs; COA: A f i im~ed (NP - Coqws Christi); 
Opinion: Johnson (unanimous) 

Appellant and lher stepdaugl~tcr/co-dclcrtdanl were 
jointly tried for killing Juan Aguilar, Appellant's husband and 
the co-defendant's father. Appclln,~t rcpeatcdly lilcd motions 
for severance before trial and during thc guilr/innoccncc ~pl~asc. 
nsserting inconsistent defenses (c;lc11 accr~scd tllc athcr of thc 
munlcr). which wcre ;dl dcnicd COA arfirmcd. I~olding 
Aplxllanl fitilcd lo prcscnt surficienl evidcncc :ll ;I lprclrial 
hcarin!; 1l1;tI lux d~1211s~ wi ls  ~,IC~IIS~CICIII u'illl llx 

co-defendant's, and held her nlotions to sever filcd after trial had 
begun wcrc untimely. PDR was ~ n n l c d  to determine whether 
her motions filed alter trial were timely, and sl~ould have been 
considered on the merits because they wcrc made after evidence 
was presented that was so prejudicial that a severancc \yas 
warranted. 

Held: A motion lo sever on the wounds o f  unfair 
preiudice under TCCP art. 36.09 i s  "tlmeiv" I f  made at the 
first onnortunltv o r  as soon as the erounds for nreiudice 
become annarent o r  sl~ould have become anuarent, thus 
providine the tr ial  court an onnortunltv to rule on 
potcn t ia l l~  ~ re iud ic la l  evidence at tlte time I t  is 
Introduced. Art. 36.09 requires the motion to be made timely, 
but does not limit "timely" to "prior to trial." Under CCA's 
prior case law, while a motion to sever is generally untimely if 
not urged until the close o f  evidence, there are no cases dealing 
with motions to sever made or reurged at the time the allegedly 
prejudicial testimony is admitted. CCA ultimately concludes 
that the trial court has a continuing duty to order a severance 
after'trial begins upon a showing ofsuflicient prejudice. When . . 

unduly prejudicial evidence first emerges during trial, i t  iz 
neither logical nor reasonable to nlnndate tllat a motion to seve~ 
based on prejudicial grounds be presented pre-trial, when the 
prejudice is neither known nor demonstrable. Hence, "timely" 
cannot be limited to mean "prior to trial." Here, the co- 
defendant's testimony contained potentially prejudicial 
stadrnenrs that couldnot have been detennined or ruled on prior 
to trial. Becauseshe made accusations agaidst Appellant for the 
first time when she testified. Appellant could not have been 
aware of the potentially prejudicial testimony prior to trial, and 
could not have presented i t  to the trial court before trial. The 
trial court, likewise, could not haveconsidered the effects ofthe 
iurprise evidence prior to trial, and whether a severancc was 
necessary. COA's judgment is vacated and the cause is 
remanded to that court "forproceedings consistent with this 
opinion." 

HARMLESS ERROR STANDARD FOR UNOBJECTED- 
T O  CONSTITUTIONAL CHARGE ERROR: JOHNNY 
SILVA JIMBNBZv. Slate, No. 1090.99, Opinion on State's 
& Appellant's PDRc from tlxri, Counly; ,\ffirl;ied, 9/13/00; 
Offc~cllsc: A~!travalcd Assa~~ll: Scntw:~: I 5  vm: COA: Aninned - , . 
(99211633 - Houston [Ig] 1999); Opinion: Womack: 
Concurring Opinions: McConick & Keller; Dissent: Meyen 
& Johnson 

Appellant was prosecuted for aucnlpted capilal 
murder, but convicted o f  aggravated assault. The punishment 
charge instructed the jury, without objections, according to 
'TCCP. art. 37.07. g 4(a) (theso-called parole law charge). which 
says that a defendant "may tam time off the period of 
incarceration imposed through the award o f  good time." On 
appeal, Appellant claimed the charge denied him due process 
and duc course o f  law: any good time award would not count 
toward his rclcasc on inundatory supervision because his 
orfcnsc was listed in Trix. Gov'r Ccmc \( 508.149(a), which 
prccludcs release i f  ll,e defcndnm w;tr  ctmviclcd o f  a fclon:; 
UIK~CT'I'I'C \( Z2.02. ;and i l ~e  jutl;in~n~ ii>cl\rdcd il <Ic;dly WC;~IO:> 
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lioding. COA ngrccd, but llcld thc crrnr lharmlcss under TCCP 
36.19 and Al,,ro,rza because Appcllant hi lcd to show egregious 
hanu. State's and Appellant's PDRs wcre granted. Appellant 
contends t l~at becausc thecrror was ofconstilulional magnitude, 
COA should have applied the beyond-a-rcasooablc-doubt 
standard ofTRAP 44.2(a). Tlle State claims COA crrcd when i t  
lhcld the charge violated Appellant's due course o f  law and due 
process rights. 

Held: GOA did not err because the "bevond-a- 
reasonable-doubt" standard for constitutional error does 
not a m l v  I f  the error was not obiectcd to. Art. 36.19 is the 
appropriatestandardofreview forchargeerror. Ifthedefendant 
does not object, "tl~ejudgn~ent shall not be reversed unlessthe 
error appearing from the.record was calculated to injure thc 
rights o f  defendant." If the error i s  a violation o f  the US. 
Constitution that was not a structural defect, a COA must be 
able todeclare i t  hanuless beyonda reasonabledoubt. However, 
i n  order to invoke the protection of the federal rule i n  a state 
court, the defendant must have complied with the stale's 
procedural rule for preserving and presenting eqor. CCA 
discusses other jurisdictions' treatment of unprcsc~vcd, or 
"plai~lerror,'"wltich inTexas is "Fundamcutal error." Alt. 36.19 
establishes Ulestandard for reviewing fundamental error in a 
court's charge. If Appellant had objected to the charge, COA' . 
would have had to apply a standard which depended on whether 
the error violated his rights undcr the federal constitution, 
among other things. But becausc he did not preserve those 
issucs, the  appropriate standard was tlw statutory one for 
fur!damental error in the charge, ergo, COA used the correct 
standard. State'sPDR which is now moot, is dismissed. 

concurr ing Opinions: McCormick's 21-page 
opinion explains why the State's PDR was not rendered moot, 
and why the eKor was not constitutional. Keller simply says 
that by failing to object, Appellant forfeited his right to have his 
claim reviewed irnder TRAP 44.2(a). 

ALLEGATION I N  INDICTMENT WAS NOTKSURPLUS- 
AGE," THUS STATE MUST PROVE T H A T  W H I C H  IT 
ALLEGED: STEVEN TROY CURRY 13. Slafc. No. 1521-99. 
Opinion on Apliellant's & State's (DA &SPA) PDRS from 
Hams County;: Affirmed, 9120100; Offense: Aggravated 
Kidnapping; Sentence: (not ir! opinion); COA: Reversed (966// 
203 - El  Paso:L998); Opinion: Keasler; Dissent: Johnson, 
joincd by Meyeis 

The indictment charged Appellant with abducting the 
victim "with intent to prevent his liberation by using and 
threatening to use:deadly force nanlely, a tirearm, on [victi;n]. . 
.." After the State had rested iLs case on guill/innocencc, trial 
court granted Stale's requcst to delete the phrase "by rrsirtg urd 
Ilrrcnfotirrg lo risc deadly forcc or, {vicriurj" ovcr Appellant's 
objection. COA held that said amendment of' thc indictn~cnt. 
violated TCCP 28: IO(b), and the error harmed Appellant. COA 
also held thc evidcuce was sufticicr~t to support the conviction. 
(CCA has once bcrorc rcmnndcd this c;alsc on Al)t~cllanl's PDR 
bccnusc COA did iuot ;qq)ly Adtdik. 05.11/234 (CCA 1997) ill its 
sul t ic ic~~cy ;!n:ilysis.) Shtc's I'DR ch in~s  lltc ;hove lpllresc w a s  
cwrc surplus;tgc, whicl~ (lac Shlc  wxs ~c r i t ~ i l t cd  lu nlxtndun 
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cvcn alicr [rial itad begut!. Appcllanl's PDR claims that COA 
erred in its sufficiency analysis becausc the "hypothetically 
correct charge" under Malik would have included the phrase. 

Held: T lw above allcention was a "nlanncr snd 
n~cans" of con~rnillinrr an  clcntent of the offcnse, t l ~ # s  trial 
court erred in allowinr State to delete i t  after tr ial  had 
bccun: also evidence was ssfficienl. CCA rcvlcws cases 
dealing with surplusage, distinguishes tltosc relied on by thc 
State, notes i t  has already ruled contrary to the State's position 
wit11 regard to this precise statute, and declines State's 
invitation to ovemle said authority. Here, the phrase was not 
merely descriptive ofan essential element- i t  was a statutory 
"manner and means" of committing an element ofthe offense. 
CCA has never beforeheld that astalutory manner and means is 
surplusage, and also declines State's invitation lo create such a 
~ l e .  Hence, trial court erred, and COA properly found error. 

CCA also analyzes tile evidence by applying ~ & k ,  
witiclt requires evidence to be measured against a "ilypotheti- 
cal'ly ,co~~ect  charge." Appellant's "hypothetically correct 
charge" would have instructed jurors to convict if tl~ey found 
Appellant had intentionally or h~owingly abducted the victim 
with 111: intent to prevent his liberation by using or threatening 
to use deadly force namely, a firearm, on the victim, and with 
intent to inflict bodily injury on the.vict[m, or to terrorize himor 
lo violate or abuse him sexually. CCA rejects Appellant's 
argument that the above phrase unnecessarily increases the 
State's burden - because the Stateis simply required to provc 
that which i t  has alleged, its burden of proot.stays exactly the 
same. After analyzing the evidence, CCA holds i t  is suflicient, 
and affirms COA's grant o f  a new a trial. 

Dissent: The dissenten believe, consistent with 
CCA's.prccedent, that instead o f  re-analyzing thc evidence 
under the "l~ypothetically correct charge" the case should have 
been rcmandcd so that COA could have conductcd the 
suficicncy analysis. 

DOG SNIFF AND SEARCH A l T E R  CONTINUED 
DETENTION HELD PROPER: BILLY LEE WALTER v. 
Slate, No. 1321-99, Opinion on State's PDR from Tom Green 
County; Reversed, 9120100; Offense: POCS; Sentence: 10 yrs; 
COA: Reversed (99711853 - Austin 1999); Opinion: Kcasler; 
Concurring Opinion: Meyers; Johnson Concurred in result wlo 
opinion 

Cop was told by another cop that "narcotics activity" 
was occurring in a park. At suppression hearing, cop testified 
that lhc saw Appcllant's truck leaving the park, and stopped him 
after observing a lraflic violation. Finding Appellant's story 
t l~at hc and his passenger wcre playing basketball in the park 
"suspicious." cop called the dog squad, which arrived 10 to I S  
minutcs lam. A warrant check came up clear, but only ancr lhc 
dog had arrived. Before the sniff, thc dog cop looked insidc thc 
truck and saw a bag with a "grcen lcafy substancc" insidc. 
(Appcllnnl and his friend were sitting on the tailgo~e and had lcfl 
t l ~ c  doors opcn.) First cop tl>cu sc;ircl~cs Apjrcllnnl ;xnd finds 
cocaiw in his shin pockct. T l ~ c  do!:;~lcncd on ajackct insidc t l ~ c  

truck, w l d ~  wntxincd u~i\ri jwnx. Appcil:t~t tcsliticd t11i1l cup 



had asked him to get out oft11c t n ~ k  ancr thc warranlclhcck Itad 
come backclear. When he refused toconsent to a scarch, cop did 
a pat-down (finding the coke in his pocket) and tlten t l~odog 
squad was called. Appcllanl agreed lhc lhad left his door open. 
but said passenger closed his. COA reversed, lholding that 
because cops had no reasonable suspicion.wl~cn the canine unit 
was called, search was invalid, and evidence s1,ould have been 
suppressed. 

Held: Thesearch was ,,roper under the ~ I a h  vlew 
dpctrinS, CCA first notes that although trial court madc no 
findings o f  fact, the motion to suppress was denied, meaning 
judge implicitly found cop credible. Thus, cop's testimony is 
taken as true, andCCA reviews evidence in light most favorable 
to trial court's ruling. Plain view doctrine provides that search is 
proper if cops are IawFully on the premises searched, and i t  is 
immediately apparent that items observed are evidence o f  a 
crime, contraband, or otherwise subject to seizure. Here, initial 
stop was valid, but there was no reasonable suspicion for the 
canine sniK Question thus becomcs whether an officer who 
sees drugs i n  plain view while a wamnt clieck is pending in a 
routine traffi~stopviolates4~Amcndment inseizing drugs i fhe 
subjectively intends to conduct an unlawful canine sweep. 
CCA looks to cases abandoning prcrext doctrine to'answer the 
question. Viewing facts objectively, as those cases t&~&, when 
second cop saw the dope, he was on park properly looking into 
the truck, which had open doors. Cop had a right to be whcre he 
was when he say the dope, and this was true whether or not his 
subjective intent was to conduct a canine sweep. Cop's act o f  
standing outside!l~e truckand looking into i t  did not violate any 
privacy interest of Appellant's. Seizure did not violate 4" 
Amendment, thus COA'sjudgment is reversed, and trial court's 
judgment is affirmed. 

. .  . 

"ROUTINE" ALONE DOES NOT JUSTIFY PAT-DOWN: ' 

PHILLIP GEORGE O ' H A M  I,. Scare. No. 412-99, Opinion 
on State's PDR from Jim Wells County; Reversed, 9120100; 
Offense: POCS; Sentence: 2 yrs; COA: Reversed (98911132- 
San Antonio 1999); Opinion: Keaslcr, joined by McCormick, 
Mansfield, Keller & Womack; Concurring Opinion: Mansficld; 
Dissent: Johnson, joined by Meyers, Price, and Holland 

Appellant wasdriving his 18-tvheeler in a ~ r a l a r e a  at 
3 a.m. tvhen he was pullcd over for a traffic- violation 
(malfunctioning clearance lights) by DPS cop. During 
i.~s~wAion of111; tntck, Appcll.im rcl'uscd lo conscut lo  S C J ~ C ~  

u l l ~ i s  s ~ ~ t c ~ s c .  Cun luld hiln IU ,:ct 111s "IXII~C~\VUL~" iaml sl id he . . 
could sit in t l a  patrol car while cop wrole his report i f  
Appcllaat would allow him to conduct a patdown for weapons. 
Cop told Appellant to leavc a belt knife he was war ing  i n  the 
truck, and Appcll&u complied. During the patdown, cop found 
marijuana, a f i e r a l ~ i c l ~  he arrcsted Appellant and found cocaine. 
COA held that cop had no reason to believe Appellant was 
armed and daogerous, and thus patdown was unlawful. T l ~ c  
only basis Tor the patdown scarch. COA rcnsoued, was that i t  

was cop's routinc bcforc allowi~rg someonc lo sit  in his patrol 
car, and routinc docs not justi* ;t lpatduwn Stale's ?Dl< was 
grsnlcd to rleternhinc wl~ethcr patdawn i s  juslilicd cvcn i f  cop 
docs no1 say lhc Tc;lrs for his s:tkly or safcly o f  othcrs, and 
whcll~cr :! (,sldclu,n is j i~sli l ictl :IS ;I in;lllcr al'rtlillinc ixli lrc 

. . ., 
pcrson is lct into a cop car., 

Held: Under an ol~iective analvsls, i t  is Irrelevant 
\vltether con was afraid or not a l rdd nrioy to conductine a 
pntdown: routine alone i s  insllflicicnt to'illstifv a natdorvn 
search under the 4" Amendrricnt. Regardless o f  whether cop 
said he was afraid, scarcb's validity must be analyred by 
determining wl~ethcr facts available to him at the time of tl;c 
search would warrant a reasonably cautious person to believe 
the action taken was appropriate. CCA also relics on 5" Circuit 
opinion, U.S. v. Tltarp, 536 F.2d 1098 (5' Cir. 1976), which 
says that there is no legal requirement that a cop feel scared by 
the threat of danger because somc cops will never admit fear. 
(Never mind that cop here affirmatively testified at trial that he 
was not afraid.) 

As to routine, after analyzing state and federal 
precedent, CCA decides that i f  it. were to accept the State's 
argunlent that routine alone is sufficient to justify a patdorvn, 
that would cbmpletely do away with Terry -every traffic stop 
would be transformed, as a matter of routine, into a Terry stop, 
.and there would no longer be any need for cops to have specific 
articulable facts to justify the search. Ho\vcver, although 
rejecting the State's routine search argument, CCA lholds that 
cop;here did have specific and articulable facts to justify the 

patdown, He was alone at night in a rural area, and Appellant 
had a "belt knifc" which could have been used as a weapon, 
rigardlcss o f  its size. The last nvo pages oftbe majority opinion 
are used to criticize the dissent. 

Dissent: I l cop  lhad conducted the patdown when he 
noticed the knife, or when he and Appellant were alone in the 
cab o f  the truck, the search would have been proper. But 
because he waited until after Appellant had willingly removed 
the knife and was no longer in a confined space with him, cop 
was no longerjustificd i n  patting Appellant down when he did. 
Because the only justification for thc patdown was "routine" 
the search violated the "narrow scope" o f  TeJry. 

DEATH-PENALTY 
HABEAS CORPUS, 

APPLICANT NEED NOT BE COIMPETENT TO ASSiST 
COUNSEL W I T H  DEATH PENALTY WRIT: EXPARTE 
CHARLESE. hfIh'ES, No. 72,906. from Ellis County; Relief 
Denied, 9/13/00; Opinion: \Vomack: Dissent: Johnson, joined 
by Meyers & Price 

Applicant's 1989 conviction for of capital murdcr 
was affirmed. Mines, 85211941 (CCA 1992). vacated, Miner v. 
Tcxos, 510 U.S. 802 (1992), alrd, Akes, 88811816 (CCA 
1994), cerl. denied, 514 U.S. 11 17 (1995). I l i s  writ issue 
conccrns .wl~cther a person scnlcnccd to dcat11 must be 
compctcnt to assist Itis counsel in  tiling an a[~plicatioo for 
Ii;~beas corpus relief. 

I l e l ~ l :  No i i s t i l i cn t ion  cxislr lor inferrine a 

stittatnrv rcquircnlcnt tllal n o  Apnlicnnt m~tst Oe IIIC~~IIIIY 
w l c l e _ r l t  for Itn~lcas cornlly p~~nrcedi~t!*r in the way that 3 
(lrlccld:tl!l ~III~ IIC ~- fltrrtl:#11(. w rn~wI rn l  10 sl:l$,d lrial. 

N(wcrn!)i!r 2000 -Voice 29 



Ai~plicant clait!is that: (I) hc nlusl bc competent to assist 
counsel with lllc writ application; (2) counscl is rendered 
ineffective if Applicant is incornpeten\; and, (3) Applicant is 
entitled to a full adve~arial trial by jury for incompctency. 
CCA first notes that there 118s been no finding that Applicant is 
illcompetent to assist his habeas counsel. The relevant writ 
statutes do not mention the defendant's competence, or his 
incornpetcnce to bring habeas corpus proceedings. Applicanl 
argues that because TCCP art. 11.071's requirement to w i v c  
counscl in,habeas proceedings requires such waiver to be 
intelligentand knowing, this provisionassumesa levelofmental 
competence;,on par with the standard for self-representation at 
trial under state and federal constitutions. However, CCA says 
this does not mean that the legislature intended to incorporate 
the requirement that an Applicant be competent in retaining the 
statutory ri@t to counsel for a writ. Moreover, neither lllc state 
nor federal constithtions provide any right to counsel i n  state 
habeas proceedings. CCA acknowledges lhe 8" Amendment 
prohibition against executing a person who is insane, but notes 
that Applicant does not claim he is incompetent to be executed 
and does not'adequately explain why the requirement of sanity 
at time tlie;sentence is carried out implies requirement o f  
competence to assistcounsel onawrit. I n  light oftheabsenceof 
leeislativc action. the statutorv context. and differences in the - 
nature o f  t& "glnts and pr&dures'at trial aad in post- 
conviction <r6ceedings, there i s  no justifiktion to infer a. 
stahltory req'uirement that Applicant be mentally compktent 
for habcas corpus proceedings in the way that %-defendant be 
mentally conipetent for trial. Relief is therefore, denied. 

Dissenb Although in some 'wes  an Applicant does 
not need to'be competent, there are times wliencounsel, in order 
to coniply wiUl thc statutory requirement to investigate, must 
be able to e f fp ivc ly  communicate with and be assisted by the 
~ ~ ~ l i & n t .  OUkr s h c o u r t s  have recognized such an ability to 
comn~u&atc( Dissenters would liold that a habeas court be 
rcquired to wnduct a competency hearing when an kpplicant 
has sh%n that there arc "specific factual matters at issue that 
rcquire applicant to competently consult wit11  counsel,^ namely 
"when there are reasonable grounds to believe that a capital 
defendant is :incompetent to proceed in post conviction 
proceedings i n  whic11 factual matters arc at issue, the 
dcvelopmcnt .or resolution o f  which require (applicant's] 
input." 

DISTRICT C L E R K  MUST FORWARD i 1.07 WRIT  T O  
CCA: IfAROLD EARNEST DOVE, JR., v. Colli~r Cow(y 
Dislricl Clcrk, No. 73,892. from Collin County; Relic1 
Conditionally. Granted, 9/13/00; Opinion: Per Curiaun 
(unanimous) 

After Relator filed an 11.07 writ in t i le Collin County 
District Court, thc clerk did oat fonvard thc application to CCA 
i n  35 days as the statute requires. CCA issucd a sl~uw cause 
ordcr on Mnrclt 22. 2000. ordering l<esl~u~dctnl k1 rqrund and 
cxplnin thc reasons for the dclny. To this h t c .  I<cslrundcill 1111s 
w t  complied. 

:10 Voice - Novon ibc r  ZOO0 

lle[d: ~ c l i e f  is condlt ionsi l~ eraated: Rernos- 
dent i s  directed to comnly rvltll t l l k  0~inioII .  District clerks 
have a ministerial duty to Fonvard an application and related 
records to CCA. Marlin v. IIatr~Ii~r. - S.W.2d - (CCA No. 
73,799, delivered May LO, 2000). Respondent has no autl~ority 
to continue to hold Relator's application, assuming one was 
filed. Mandamus wil l  issue only if Respondent fails to comply. 

DEATHPENALTYOPMONS 

CHNSTOPHER BLACK, SR, v. State, No. 73,197, Direct 
Appeal from Bell County; Aflirmed, 9/13/00; Opinion: Per 
Curiam; Concuning Opinion: Meyers, joined by Johnson 

Facts: Appellant was convicted o f  killing an infant 
less than two years old. N o  other facts are given, and Appellant 
does not challenge suficiency o f  lhe evidence. . , 

. . 
Clrild capital murder provision is unconslitu- 

tional: Appellant contends the statute, TPC 5 19.03(a)(8), 
violates theEqual Protection Clauses o f  both state and federal 
constitutions hcause i t  does notwquire the State toailcgc or 
prove the defendant knew the victim was tinder lhe age o f  six, 
and thus requires no additional aggravating circumstance be 
proved bcfore elevating murder to capital murder. 

Held: The chlld-n~urder ~rovlslon does not . 
uiolate eeoual ~rotect lon riehts. In  Henderson, 96211544 
(CCA 1997), CCA found the provision was rationally related to 
government's interest in protecting young children and 
expressing society's moral outrage against murder.of young 
children. Appellant argues that $ 19.08(a)(8) violates equal 
protection because i t  creates a capital murder offense which 
does not require .proof of  an aggravating element or his 
knowledge o f  that clement This he says, t r ,ag offenders 
sentenced under this provision different from tllosc sentenced 
under other capital nlurder provisions. However, there is no 
requirement in the statute that the defendant know or intend 
that his victim beacllildundersix. CCAcompares thestatute to 
two other capital murder provisions which require police and 
fireman killers to know their victims were police and firemen. 
However, i n  the case o f  baby-killers, t11c.legislaturc plainly 
dispensed with such a knowledge clement, and has d&ciiie&that 
offenders who intentionally or knowingly k i l l  shall bear the r i jk  
o ia capital murder conviction iftheir victim is under the age of 
six. CCA points to other penal statutes involving child vininls 
which do not require a culpable mental slate as to the age ofthe 
victim (indecency and sexual assault). 

Voirdireerror: Appellautcomplair~sthat the kal court 
excused a hearing-impaired prospectivcjuroroutoftl~e presence of 
the attorneys and Appellanl, which deprived him of lire effcctivc 
assistance ofcounsel, and violated his right to h p'rescnt at trial. 

Held: 7 '11~  tr ial  court had discretion to sun s~ottlc 
excuse II I lcarinr-in~rmlrcd nrospective juror. Tcx. Gov'r 
Conr. permits n deaf or hard-or-l~caring person to be excoscd if 
l l lc judgc lrclievcs she is unfit to serve becausc o i lmr ing  loss. 
CCA also points to cases which hold TCCI' An. 15.03 givcs thc 
trial coun aunllorily lo excusc ~rrospcclivc jurors ior good 
r u n .  CCA dnif~ulcly cwxludcs 11~11 caunrcl w ; ~  rnol 



rendered iocffcctive for not questioning tllc venire member 
because Appellant has not shown that he was prejudiced by 
counsel's absence. Moreover, Appellant's absence from the 
hearing andgranting tl~eexcusc did not infringe uponhis right to 
be present. 

COY WAYNE WESTBROOK v. State, No. 73,205. Direct 
Appeal from Hams County; Affirmed, 9/20/00; Opinion: 
Mansfield, joined by Kcasler; Opinion by Meye6 concurring 
i n  point 2, but othenvise joining majority; Opinion by Kcller 
(joined by McCom~ick) concurring in point 6, and othenvise 
joining majority; Dissent; Womack. joined by Price. Holland& 
Johnson 

Facts: Appellant went to the apartment o f  his 
estranged wife at 2 am., armed with his hunting rifle. There he 
shot and k i l l d  thewife, her female roommate, and tlueemen he 
thought she was sleeping.witb. After the killings, Appellant 
calmly retumed to his pickup, put his rifle inside, and waited 

. for the sheriff Appellant was overheard making comments 
such as, "I did what I had to.do." He continued to make such 
comments, some of which wcre audible on the 9-1-1 taljes. 
Appellant was cooperative with cops, telling them he came 
there to "get"his ex-wife, showed them where the gun was, and 

' gave them pemlission to search his truck. Appellant testified 
that he had gone to tile apartment to reconcile with his wife, but 
found her there with her roommate and 2 male friends. 
Appellant became humiliated when- the wife went into the 
bedroom with the2 men, and tried to leave, but was hassled by 
a Y4 man, who grabbed his keys, and by the roommate, who 
tlucw a beer at him when he returned inside the apartment to get 
the keys. Appellant said he never intended to k i l l  anyone, but 
shot the roommate as a "response" to the thrown beer, and shot 
theothers when he"lost it" atter seeing his wife having sex with 
one o f  the men. CCA holds evidence is legally and factually 
sufficient. 

Death p c ~ ~ a l t y  statute I s  unconstitutional: He 
complains he was denied due process and equal protection and 
suffered cruel and unusual punishment because the sktute 
prevents h im from submitting special jury instructions on the 
issue o f  sudden passion, thus i t  is violative o f t l ~ e  8* and 14* 
Amendments. Trial cou~ t  denied his requested instructions at 
both pflases o f  hial. - 

Held: The stntute i s  not unconstitutional 
because the leeislature has authorilv to define elementp 
o f  capital murdcr and set out euidclines for determinlnt 
p. At 
time o f  Appellant's trial, sudden passion was a punisl~ment 
issuc only, to be detcm~ined atter a conviction for murdcr (not 
capital murder), and could only have bceo considered b y  the 
jury i n  his capital murder trial as a mitigating actor under the 
second spccial issuc. Appellant was not denied due process or 
equal protection, orsubjectcd to cruel and unusual punisl~ment. 

Extraacaus Offcc!scs: Appellant was indicted for 
killing only 2 o f  the victims, but evidence o f l l x  other 3 was 
introduced as well during guilt/innoccncc. Appcllnnl sought, 
1,ut w a s  rcfiwxl n l in~it ing instructio<t. I l e  claitns Iu~rn, bccause 

t11c jury was given unfettered discretiot~ to co~lsider the 
extraneous offenses. 

Held: The other 3 murders wcre "same 
transaction contextual evidcncc" and as such, were 
admissible without a lilnilillp instruction. l l n ~ s ,  no crror. 

Suppression of Evidence: While awaiting trial i n  
the county jail, Appellant was housed in a cell with inmate 
Jones. Appellant told Jones that he wanted to hire someone to 
kill his first wife and her common law husband. (One o f lhe  
victims in this case was Appellant's second wife.) \$'hen 
Appellant was removed from cell, Jones told police about his 
convecsations with Appellant regarding t l ~e  murders o f  the f i t  
wife and her husband. I n  return for getting more information 
from Appellantregarding thescsolicitations, theStateagreed to 
provide a "good word" for him on his pending case. The cops 
amnged to have undercover investigator Johnson pose as a hit- 
man, who Jones introduced to Appellant. There was no 
question that cops, through Jones, induced Ap?ellant to give 
Ulem a list of names of persons he wanted killed. In addition, 
Appellant told the "hit-man" about his desire lo have these 
people killed. A Harris County. detective testified at a 
suppression hearing tlmt any cvidenck obtained regarding the 
solicitation case was always intended to be used during 
Appellant's capital murder hial. His su[~pression motion was 
denied, and theevidence was usedduring the punisilment phase 
of trial to support fuhlre dangerousness. 

Held:- 
motion to suooress because the evidence was obtained i n  
violation of Apoellant's 6&-, 
however, the error was harmless beyond a reasonable 
doubt CCA reviews Supreme Court precedent which 
precludes surreptitious employment o f  a ccllmate to 
deliberately elicit information. When the State deliberately 
created a situation likely to induce Appellant to make 
incriminating statements without the assistance of counsel that 
i t  knew would be used against him at trial, the 6" Amendment 
right to counsel was violated. Although the State was tez  to 
use whatever information the informant had obtained before he 
had becorucan agent for thestate, evidence Jones obbined after 
the State had procured hisservices elicited to help demonswte 
Appellant's future dangerousness was inackmiisible a1 the 
capital murder trial because i t  was obtained in violation of the 
6" Amendment. However, CCA conducts a ham1 analysis and 
holds the crror harmless, primarily because o f  the "heinous" 
facts of the case alone. 

Concurring opinion: Kellcr and McCormick see 
absolutely nothing wrong with using the above-discwed 
illegally obtained statements in Appellant's capital murder 
trial, and believe no error occurred in the first place. 

4 Dissent: Womack, joincd by Price, Holland, and 
Johnson, believe the crror in allowing the above statements to 
be used was lharmful to Appellant, and would remand fora new 
punislunent lmring. The dissemcrs say that review of the 
crror here is controlled by the adysis ofhann in Snllenulde v. 

'Icros. 186 U S  249 (l98S). The illegally obtained cvidence 
w a s  icnpomnt bccause it corrollorated llx adtnissiblc 
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~cstiniony at' thc inmate-informant. Moreover, the Statc 
cq~hasizcd i t  during closing stateme!lts. Because thc illegally- 
obtaincd cvidence was featurcdso prominently during trial, the 
dissent says it is impossible to say bcyond a rcasonablc doubt 
that the testimony did not influence the sentencing jury. 

OPINION OVERRULING M O T I O N  FOR RGHEARING: 
CNUONG DUONG TONG v. Strrte, No. 73.058, from Harris 
County; Opinion: Per Curiam; Womack & Johnson dissent w/o 
opinion; Original opinion l~anded down 4/122000. (For 
summary, s c c . J u n c 2 0 ~ ~  issue o f  VOICE). 

. . 
AFter- Appell'aiit:$, , a $ a l  murder conviction and 

death sentcncc were affirm&i on original submission, he filed a 
motion for rcllcaring arguing t b a t ' c c ~  was wrong when i t  held 
his point o f  crror regarding-jury selection was inadequately 
briefed. CCA now addresses the claim, ahich argues Santre, 
609//762 (CCA 1980), supporis his argument that trial court's 
unorthodox voir dire proced&, on which Appellant relied to 
his detriment, was an abuse ofdisqetion, depriving him o f  duc 
process, due course o f  law, and effectivc assistance. 

Held: Atwellant erro~ieouslv relies on authorily 

. . 
be add&sed first, followed b y  discussion of whetti& or not the 
alleged error is harmful. The Motion for ~elt&ring is ovemled. 

d . 

0522-00 STEWART, D A L T O N  B. 07/26/00 S Montgomery 
Theft: 008///832 

I. Pursuant to V y o n ' s  Ann. C.C.P: ART.13.08, is venue 
proper i n  the county in which the complainant is dispossessed 
of the property, al!hough the property is actually obtained by 
the.Dcfcndant in another county? The  victim!^ part with hcr 
property? 

0536-00 I-IOPIU,NS, DOUGLAS LEROY 07/26/00 A Harris 
owl: (NP)' 

I. Wlictlicr an infonl~ation alleging that an offcnsc is committed 
on the samc datc that the information is filed is required, under 
art. 21.21(g), to allege that the offcnsc was anlcrior to thc filing 
o f  the inforn~alion. ' 

0656.00 CHEN, BA ILEY  L ISHIAN 07126100 A Dallas 
Attcniptd Scxunl I'erformance oSa Child: (NP) 

I. Wl~etl1er:147-ye:1r-old male undcrco\~crol l iccr[~osir~g as a 13- 
ye;(<-old ~cmnlc' k,r thc polposcs oS intcr~ict cu~t~nlooic:~liorts 
cst:d~lisl~cd cvidc,u! lllat \v;u suliiuicnt. ;M ;8 nullcr o l  hw ,  10 
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suppo~~ a conviction for the offcnsc of attemplcd sexual 
pcrfortuancc oTa child pursuant lo § 15.01 and 5 43.25, Tcx. 
Penal Codc. 

I. Did t l~e Court o f  Appeals err lo decide the inerits of 
Appellant's motion to suppress without exanlining a complete 
reporter's record? 

0596-00 CROSBY, TIPPORD BYRON 08/30/00 A Dallas 
Murder: (NP) 

I. Whether the Court of Appeals properly applied Moore v. 
State, 969 S.W.2d 4 (Tex. Crim. App. 1998) in holding the trial 
court had properly denied Appellant an instruction on sudden 
passion because the evidence had disproved tbc issue. 

0584-00 CATALINA CORRAL09/13/00 A Dallas Agg. Poss. 
WAntent to DcJivcr: (NP) 
05e-00 C I P W O  CORRAL 09/13/00 A Dallas Agg:Poss. 
Wllntent to Deliver: (NP) 

I. 1% 1.1c Colnplrollcr's levy on a 13x lien and scizurc of assets x 
"o:~rtnl iw,v!wll" ude r  l h  Pnnz Word. 962 S.\V.Zu 61.1 (l'cs. , , 
Crin~. App. 1998) and Ex.Parte Diaz, 959 S.W.2d 213 (Tex. 
Crim. App. 1998) 

0610-00 HAYDEN, BOBBY RAY, JR. 09/13/00 S Upshur 
Indecency with a Child: 013///69 

I. I n  an indecency with a child &sc which involves more than 
one act and more thanonechild, what matters areextraneous and 
what matters are contcx[ual? 

2. What notice is required pursuant to Texas Rules of Criminal 
Evidence Rulc404(b)? 

I. Was Appellant denied his right to confrontation under the 
Sixth Ameudmcot by the admission o f  hearsay statements 
in~~>licating-Appellant in murder? 

0722-00 ROQUEMORE, IIOWARD EARL, JR. 09/13/00 A 
Harris Agg. Robbery: 01 1///395 

I. When a juvenile is arrested and offers to dircct po1icc:to 
l~iddcri cvidcocc, must that cvidcnce be suppressed i f  police take 
tlle iuvenilc to t l~e location ofthe evidcncc Idore  takinc him to 
tlie juvenile processing ofice? See IFarnily Codc 52.02. 
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I. Docs a person's failorc to pay t l ~c  statutorily required 
license-rcinstatct~~ent fec aflcr the person's driver's license has 
beco suspcndcd for relusing to give a brent11 specimen, rcsult in 
a continuation o l  the suspensioo until the fcc is paid? Is 
payment of the fee enforccablc by continuing tllc suspension? 

2. Did the Court o f  Appeals err in weighing and cvalualing the 
intent o f  the legislature, the consequences o f  the alternative 
statutory constructions, and applicable common law under the 
Code Construction Act so as to void the actions o f  the 
Department of Public Safety in collecting the reinstatement fccs 
for suspensions of driver's licenses? 

0885.00 NONN, JA IME CHARLI?.S 09/13/00 A Hidalgo 
Capip.1 Murder: 013111434 

I. Whether the court ened in admitting Appellant's written 
Illinois confession into evidence at his trial. 

0897.00 ALCOTT, RONALD 09/13/00 A Prccsione Poss. o f  
D W  in Penal Institution: (NP) 

I. Whether the evidence raisc"a bona tide doubt" or mercly 
"some cvidence" as to a delendant's competency before a trial 
court is required to hold a licaring under section 2(b), Article 
46.02, Code o f  Criminal procedure. 

0951.00 AMIR, RONEN JACK 09/13/00 S Harris Poss o f a  
Controlled Substance: (NP) 

1. Does the mere prescnceoffour numbers placedon the interior 
door o f  a business that is the subject of a valid search warrant 
create an additional area not covered by the search warrant? 

2. Does a lawful search o f  the fixed prcmiscs o f  a busincss 
extend to every part o f  the prcmiscs, including an area used for 
residential purposes where contraband may likely be found? 

3. Can cocaine by seized as "mereevidencc" when i t  is foundon 
the premises that are thc subject o f  a valid search warrant even 
though the cocainc was not named in the search warrant and was 
not connected to the crime being invcstigatcd? 

1129130-00 TUDOR, TONY THOMAS 09/13/00 A 
Henderson Intoxication Assaull: (NP) 
I. In prosecution ofoffcnscs arising out oftliesamc transaction. 
the Court of Appcals crred in holding that thc trial court 
pmperly detcrmincd Appellant could be tricd for intoxication 
assault after being acquitted for intoxication manslaughter and 
driving wllilc intoxicatcd in a prior trial when llic clcrncnts o f  
driving while intoxicatcd tmust be proven in a ~ub~equc111 trial 
ror inloxicnlion assault. 

I. Whether under TRAP 33.l(a) thc Court of Appeals crred i n  
llolding that Appellant had not preserved crror for review when 
the record showed that the trinl court had implicitly ovemrled 
Appellant's motion to suppress. 

08 18-00 HERNANDEZ, JOHN 09/20/OO S Bexar DWI: 018//1 
699 

I. The Court of Appeals crred in holding that Appellant's offer 
to stipulate to his prior DWI  convictions was proper because 
the proposed stipulation was conditioned on the State's being 
barred from mentioning or referring to thc prior DWI 
convictions before the jury. 

2. T l ~ e  Court o f  Appeals erred in holding lhat the Appellant's offer 
to stipulate to his prior DWI convictions was proper because the 
proposed stipulation would prevent Ule state Gom reading the hvo 
jurisdictionally required DWI convictions. to tlle jury in direct 
contravention of this court's opinion in Tmrm v. Slate. 

3. The Court o f  Appeals crred in holding that the Appellant's 
motion to stipulate.to his prior DWI convictions was "proper" 
because the motion was nothing more than an attempt to hide 
evidence Gon~ the jury, and ifgranted. the motion would have 
prevented the state from reading the jurisdictionally required 
two previous D W I  convictions to the jury. 

0861-OOHERNANDEZ, RICI<Y 09/20/?0ALubbockPoss. w/ 
Intent to Deliver Cocainc: 013///492,023///122 (dissent) 

I. Whether the Court of Appeals correctly determined that the 
admission o f  evidence obtained in violation o f  the federal and 
state constitutions is non-constitutional error. 

1017-00 RAMIREZ, MARIO REY 09/20/00 s Jackson 
possession o f  Firearm by Felon: 013/1/482 

I. Does an attorney have a conflict of interest merely because 
she represents a state's witncss in an independent criminal 
action? 

2. Does an attorney have a conflict o f  interest merely because 
shc cannot cross-examine a state's witncss using confidential 
infomation received from the witncss? 

3. Does an attorney fail to afford hcr client clfective assistance 
of counscl where sllc cannot use confiaential information i n  
cross-examination of a state's witness, thus  lacing herself in' 
the same position as an attorney who does  not posscss the 
confidential information? 

4. Did the Court ofAppeals err in applying the test for an actual 
conflict o f  i~ocrcst from Perillo v. Jolmson, 79 F.3d 44 1 (5th 
Cir. 1996). rather than the tcst for conflict o f  intcrcst laid down 
by this court in Mo~~ren l  v. S/ole. 947 S.W.2d 559 (Tex. Crim. 
App. 1997)? 

5. 1)kl tile Cowl ofAppc;lls crr ill cancluding tI1i11 trial counscl 
I d  :,I! :tclu;tl conllicl al'inlcrcsC 
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6. Did the Court o f  Appeals e n  in concluding that Appellant 
suffered harm due to a conflict o f  interest? 

7. Did tlle Court ofAppeals err i n  concluding that the trial court 
erred in failing to conduct a hearing to determine if Appellant 
waived any conflict o f  interest? 

0755-00 MCINTOSH, ROBERT09/27/00 A El Paso Engaging 
i n  Organized Criminal Activity: (NP) 

I. Whether the Court ofAppeals erred i n  holding that the law of 
parties, as set out i n  Penal Code Section 7.02, applies to the 
engaging jn  organized crin~inal activity statute. 

TCIC because there was no evidence that the probation 
departmcot or the police knew where the defendant lived. 
Dissent by I. Vance. 

NOTICE OP EXTRANEOUS OFFENSES: ,SEBALT V. 
STATE, Corpus Christi, No. 13-99-498-CR. 801/20. 

COA here, in contradiction to Warn court's decision 
in Hertranda, 914//226, holds that 3 day notice of intent to use 
extraneous offenses is reasonable in light ofdemand for notice 
made i weeks before trial. Strong dissent. 

EGREGIOUS HARM IN PAROLE CHARGE: HILL V. 
STATE, Texarkana, No. 06-00-00083-CR, 8/31/00. 

1022-00 STEELMNY; L E O  09/27/00 S Taylor Possession o f  
~ar i juana:  016///483 
1023.00 STEELMAN, IAN 09d7/00 S Taylor Possession o f  
Marijuana: 016///483 

1. Whether entry into a residence and seizure o f  the occupants 
(including arrest) to prevent destruction o f  evidence after lawful 
detection o f  the odor o f  burning marijuana is unreasonable per so. 

2. Wl~ether probable cause to search, la\vfi~lly obtained before 
entry into a residence and seizure ofoccupants, is tainted by the 
eotlyand;seizurc, requiring suppression- o f  the fruits o f  the 
scarcli in good faith reliance on a search warrant issued b y  a 
neutral magistrate based only on that probable cause. 

. . 

3.W1ether entry and seizure o f  t l~eoccupan~ begins a "search" 
though 7.11 searching is'done i n  good faith reliance on a search 
wanant, issued by a neutral magistrate, and no evidence was 
disco&cd before its execution. 

VERY. IMPORTANT CASE - L I F E  SENTENCE F O R  
SEXUAL ASSAULT: PRICE V. STATE; Waco, No. 10-99- 
I8 1-CR 813 1/20. 

Good d~sussion about a dangerous area for those 
defendants convicted of sexual assaulr and with prior 
convictions for t i e  same or similar offcnsbs. Under TPC 5 
12.42, the punishment is now an automatic life sentence. 
Purther, a.prior deferred adjudication is a prior conviction. 
sufficient to invoke sthtute. Must read case. 

DUE DILIGENCE - PROBATION REVOCATION: 
PEACOCI< V. STATE. Waco, No. IO-99-245-CR. 8/30/20000. 

\Vltile COA acknowledges that state, when issue is 
raised, mrrsl cstnbI~s[l due diligewe in apprehending a 
probationer nRer MRI' is filed, COA holds that due diligence 
w ; ~ s  sntislictl nicrely by placin,; thc dcl'cndnnl's n m c  in t l ~ c  
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COA finds egregious harm i n  parolechargewhere jury 
was both instructed that the defendant, in a 3g offense, not only 
couldaccumulategood timecreditwhilejncarcerated,something 
forbidden by statute, but that the usual curative instruction that 
the jury was not to consider good time credit was deleted. 

CORROBORATION O F  HEARSAY STATEMENTS: 
MANLEY V.STATE,Texdana,No. 06-98-003 18-CR 813 1/00 

Generally, a declaration against penal interest 
must be corroborated. Factors include ( I )  wl6ther guilt o f  
declarant is inconsistent with guilt o f  defendant; (2) 
wl~ether declarant was so situated that he might have 
committed the offense; (3) timing o f  the declaration (4) 
spontaneity of declaration; (5) relationship between 
declarant and the party to whom statement was made and 
(6) existence o f  independent corroborative facts. See 
Dewberry, 4///735 (CCA 1999). 

I INL'RAPMliW 1)EIXNSB & EXPEIW I'ESTIRIONY: 
~ I C C A N N  V. STATE, Felt \Vordt, No. 2-99.ICGClf. 9/14/2000). 

The defense tries to call a psychiatrist, i n  a case o f  
solicitation o f  capital murder, to prove entrapment by 
testifying, in response to hypothetical questions, that 
people i n  midst of divorce are more susceptible to the 
inducement required o f  an entrapment defense. While COA 
recognizes that in some cases psychiatric testimony is 
adn~issible to show susceptibility to inducement, see e.g. 
US'. v. Numi, 940 F.2d. 1148 (8&Cir. 1991); U.S. v Netvn~ar~, 
819 F.2d. 184 (5'Cir. 1988), such testimony i s  excludable if 
it would not shed light on any issue in the case. Here, the 
ju ly  was capable ofdeciding t l~e issue ofsusceptibility on its 
own: psychiatric evidence would not provide the jury with 
any information i t  did not already have. This is especially 
true because psychiatrist here did not offer specific 
information to the defendant but spoke only in general terms 
in response to hypothetical question. 12urther. COA finds 
the dcrensc made no showing ofscientilic reliability, is. nu 
sllowing that ihis theory and i l s  spccific application llere 
suns rc ic~~t i t ica l ly  acccptcd. 





PUBLXCATIO%' FOR SALE 
TCDLA State Forms and "Search Easy Diskettes PMCE 
o "Searcl~ Easy" State Fornw is WordPerCect TCDLA Members $25.00 

Or Microsolt Word NON-Members S 75.00 

TAPES 
o Federal Law Short Course. September 2000 
o Rusty Dun* June 2000 
o Capital Murder, Marc11 2000 
o DWI, February2000 
o Racchorse Hayncs (Rusty Duncan -Keynote Speaker) 

TCDLA PUBLICATIONS 
0 Federal Law Short Course. September 2000 
o Rusty Duncan ,June 2000 

El Paso Skills Course, May 2000 
0 Advanced & d o n s ,  April 2000 
o &pita1 Murder Trials. Mach  2000, Houston 
0 DWI 2000. Febnrary 2obo 
o Federal Law Short Course, September 1999 
b Rusty Duncan, June 1999 
o Winning Criminal Trials, March 1998 
0 Old Problems- New Solutio11~: CriminaJ ~racl ice  Today, Dec. 1998 
0 Rusty DuncanAdvanced Crin~inaJ Law Sliort Course, June 1998 
o The Changing Picture oEHabeas, 1997 
o Dcfcnding Child Abuse Cases, March 1997 

MAGAZINE 
o Voice for-tl~c Defense 1 vr. Non-member mbscriotion 

I b. ~ t a t c  Prisoner  ate ' 
CDLP PUBLICATIONS 
0 The Essential Trial Notehook. Octdxr 2000 

Step By StepGtudc To Representing Indigent Clients In Criminal Matters. 2000 
2000 Capi,tal Murder Manual @y Steven Losch) Melnbers 

NON-Membirs 
South Padre - CDLP Hits the Beach, July 2000 
El Paso Skills Course, May 2000 
Wichita Falls Skills Course, January 2000 
1999 Capital Murder Manual @y Steven Losch) 
W s h m e n t :  'Il~e ForgottenPl!ase of the Trial, Decenlber 1999 
CDLP HitsTlie Beaclb July 1999 
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SALE 
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$35.00* 
$35.00' 
$35.001 
$10.00' 
$10'00' 
$10.00' 
$LO.OO* 

$35.00' 
$35.00* 
$25.00' 
$25.00* 
$25.00* 
$25.00* 
Sl0.00* 
S15.00' 
S15.00* 

CITY, STATE, ZIP Sub  Total 
PHONE': Shipping $7.50 
CARD #: exp. Da t e  Sales Tax (add 8.25%) 
N a m e  o n  Card: Total 

Please add an additional $7.50 ($12.00 for tlw Rusty Duncan Course Book) Per notcboak to defray shlppin~cogtr. 
S3.00 to mnil d,Isks. All luatcrinl wit1 11e wailcd Cirst cln~a unless otl~enrisc spwi+d; overnight clkargcs cxtm. 

T C D I A  6: CDLP, GO0 West 1 3 ' ~  Street ,  Aust in ,  Texas  
5121478-2514 FAX: 5121469-9107 
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THEALLEGED CRIME 

In October, 1991, law enforcement officers in Hutchinson 
County, Borger, Texas, were advised by M.H., Mr. Gariepy's 
13 yeafbld step daughter, that he had committed acts o f  sexual 
assault kgainst her on the evening ofOctobe~ 5, 1991. Because 
of the severity of such charges, Mr. Gariepy was arrcsted for 
this offense,and subsequently indicted by the Hutchinson County 
Grand Jury,,for the offense o f  Aggravated Sexual Assault, the 
case made more serious because o f t l ~e  age o f  the victim. 

The indictment in this case alleged a-pseudonym (Jane 
Doe) for the victim's name, which was permitted under Texas 
law, to pevcnt the public from knowing the name ofunderage 
sexual assault victim. For the same reasons, this writer wi l l  not 
utilize the name of the complainant in this article. 

Mt. Gir iepy and his family hired a local attorney and 
there+fier, Mr. Gariepy advised-the prosecution that, because 
he waswmpletely intoxicated on the cvening in question, and 
bad passed out afterarriving at home thatevening, that be had no 
recolledion at a l l  as to tlle events o f  that night. He advised the 
prosecution :that if his stepdaughter indicated that 11c molested 
her, he could not challenge that allegation, as he did not wish to 
put the child victim through the ordeal of a contested trial. Mr. 
Gariepydid not have any reason to believe that the chargcs were 
not true;and that evcn tl~ough he could not understand why he 
would llavc comn~ittcd such an act, hc acknowledged that his 
intoxicationand complete lackofniemory about tllceveots made 
i t  irnpossible challenge these chargcs. Thus. Ihc and his attorney 
workcd out a plca bargaiu nnangcment, whercby the prosecutor 
would reduce thccharges ngainstl~irnto the lesser included o(t'ensc 
ofsexuai assault, and be would 11lend guilty to this crime for an 
agreed sentence o f  12 years confinc~ncnt iu  prisun. 

'This anangemcnt was wockccl uul  with lllc Cnuct and on 
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February 3, 1992, the plea o f  guilty was enter:d, Mr. Gariepy 
was sentenced to 12 years, and no appeal of this conviction was 
taken. He was thereafter traosfemed to theTexas Departnlent o f  
Corrections to begin serving h i s  sentence. 

NEWLY DISCOVERED EVIDENCE 
THE YICTIAI'S RECANTATION 

The complaining witness in this case, M.H., had pursued 
the allegations o f  sex abuse against Mr. Gariepy strongly prior 
to the trial, however, i n  the months after his conviction, she 
realized theseverityoftheoutcomein thiscase, and inanamazing 
turn of events, informed her Mother in 1993 tlrat she had lied, 
that Mr. Gariepy had not committed any acts o f  sexual contact 
against her, and that she had made this complaint because she 
was angry at Mr. Gariepy for a number o f  personal reasons. 
AfterinfomingherMotllerofher falseaccusations, M.H. signed 
anaffidavit on July 8.1993, some 17 months afler Mr. Gariepy's 
conviction, acknowledging that she had lied, recanting her 
testimony against him, and advising the public that Mr. Gariepy 
was innocent o f  this crime. 

According to inionnation received from Mr. Gariepy and 
his family, this affidavit o f  the complaining witncss was turned 
over to them, and thereafter, the family made a nun~bcrofefforts 
to seek some form o f  redress, in order to seek Mr. Gariepy's 
rclease. Ilowever, even though various legal sources were 
contacted by the family to try to takc some action with this 
didavit, the fanlily war unsuccessful inobllining legal assislance. 
As u practical matter, without legal assistance, i t  is almost 
impossible in tlhc starc o f  Texas, under the statutes, roles, 
regokitions and guidelines o r  h i s  syrtcm, to pmpcrly presenl 
any form ofclaim to govenhmemal aiofticials where n cl:fiim o f  



innocence is pursued. Such rules, regolations and pitfalls to 
sucll an effort will be discussed later in this article. 

MR. GARIEPY'S 
PERSONAL EFFORTS AT LITlGATION 

Finally, aRer being unable to find legal representation for 
almost one year, Mr. Garicpy decided that he had to present 
these clainls to someone, as soon as possible, because be could 
not stand to be further incarcerated fora crime he did not commit, 
where this evidence was brought to his attention, for the first 
time in the June, 1993 affidavit. For the previous hvo years, 
Mr. Gariepy hadassumed that l~ewasguilty, butalterhe received 
the complainant's affidavit exonerating him, his frustration with 
presenting his claims became a clear obsession, as is 
understandable. 

Being unable to obtain the services of his trial lawyer or 
the Prison Legal Staff to assist him, Mr. Gariepy, with only a 
l~ ighsct~ool  Education and no legal training at all, decided to file 
his own "post conviction writ o f  habeas corpus", a legal remedy 
authorized underthe provisions ofArticle ,I 1.07, Texas Code O f  
GminalProcedure. Some briefexplanationoftllis legal remedy 
is appropriate at this point. 

A wr i t  of habeas corpus is a Constitutional remedy, 
recognized by the United States and Texas Constitutions, as 
being a remedy which is recognized as the method ofchallenging 
criminal convictions which have been obtained against citizens. 
i n  violation of their Constitutional Rights. Tlie public has 
generallywmctorecognize, overtllelast fourdecades, anumber 
of famous decisions from the United States Supreme Court i n  
which the habeas corpus remedy has beensuccessful inensuring 
that citizens charged with crimes are guaranteed their 
Constitutional Right to counsel, freedom from illegal searches 
a~tdseizures,proteetionagainstconfe%ions being illegally coerced 
frotnthem, andpreventionofotl~erunrcliableandtaintcdevidence 
being used to secure convictions against them. 

Since the mid-1960s, the writ o f  habeas corpus has been a 
common remedy for most Texas prison inmates to challenge the 
validity oftheirconvictions, even though only a small percentage 
o f  such efforts are successful. Of the more than 5000 wvrits o f  
habeas corpus filed byTexas prison inmates each year, less than 
200 receive any f o m ~  o f  favorable habcas corpus relief under the 
present laws. As noted above, the reasons for this, and the 
impcdimenLs to punuing habeas corpus, have multiplied over 
the years, to make i t  extremely difficult for anyone to receive 
habeascorpus relief, even whena legitimateclaim is made. More 
about this later. 

In  any event, Mr. Gariepy prepared a petition for writ o f  
habeas corpus l~irnself, pro se, some three pages i n  length, in 
wllicll he stated, 01 subsla~~ce: 

"...thecomplainant in this case ... ralsifiedstatemcolsagainst 
(Petitioner) by bringing these charges ... that resulted in 
(Petitioner) bcing falsely couvictcd ... (and) ... servi11g a 12 
year sentence ia the Texas Penal System for a crime tllat 
was never conmittcd." 

Mr. Garicpy attached the affidavit from M.IL indicating 
the lunc ,  1993 recantation to his petition for writ of lhabeas 
corpus and the pctitint~ was liled will1 the trial court. as is 
rcqriiiod unrlci t l x  lnw, arl o r i h ~ u t  April 29, 1994. 011 Mity 12. 

1994, theserving District Attorney olNutchinsonCounty,Texas, 
filed an Answer to the ~eti t ion filed by Mr. Garicpy, alleging the 
following defenses to habeas corpus relief, to wit: (I) that under 
Article 11.14, the petitioner did not have a copy oftllejudgment 
of the Court attached to it, and (2)  Illat the affidavit o f  M.H., 
attached to the petition did not reflect that she is one and the 
same "Jane Doe" name which i s  listed in the indictment as the 
complainant in this case, and thus, according to the District 
Attorney, since i t  is not shown that the alfidavit of M. H. and 
the actual identity of the victim in the indictment were the same, 
petitioner's allegations i n  Itis habeas corpus petition had "no 
relevance and are not material" to his confinement." 

On the same date this Answer was filed, May 12, 1994, 
the trial court summarily refused to schedule an evidentiary 
hearing on the claim and entered an order recommending that 
relief be denied. Under Texas law, the transcript o f  this maner 
was sent to the Texas Court oPCriminal Appeals for review, 
under Article 11.07, supra. 

lust as a matter ofcommentary, the readers are advised that 
Article 11.07 petitions do not bave to have copie's of the 
judgments and sentences anached to them, as Article 11.14 is 
not applicable to the instant proceeding, therefore, the District 
Attorney's first defensive response to Mr. Gariepy's first 
application had no merit. The second defense, contending that 
M. H. was not, in fact, shown to beoneand thesame complainant 
as listed i n  themJane Doe" indictment i s  evenmore troublesome. 
Obviously, the prosecutorhad their prosccution files on this 
case, which contained the original interviews and slateulents 
with M. H., the complainant, and obviousl~therc was a wealth 
of infonation within the District Anomey's files to show that 
M. 1%. was oneand thesame victimwho had made theseallegations 
which resulted in petitioner Gariepy's conviction. Yet, even 
though this infonation was known, or should have been known 
to the prosecutor's office, the prosecutor's Answer to this 
petition was at tile vely least disingenuous, and at most, a pleading 
containing misleading arguments. 

O f  course, the trial court could have made its own inquiry, 
but under Texas practices dealing with post conviction matters, 
i t  i s  very rare that any trial court ever makes inquiry into one of 
these cases, without the consent or intervention, directly, of the 
district attorney, or where a private attorney makes a personal 
appearance before the Court asking for special c_ons.idemtion. . 
Since Mr. Gariepy did not have his own private counsel, the 
Court took the prosecutor's viewpoint o f  the case. 

However, as we will note in h ~ r e  proceedings, once it 
was made clear to trial court that hlr. Gariepy was clainung lus 
actual innocence, the trial court did take the a@propriate inquity. 
Unfortunately, that rubsequcnt correct action by the uial coun 
cost Mr. Gariepy four (4) years in prison. 

THC FIRST COURT 
017 CIUMIArAI, APPEALS REI'IEIY 

UnderTexas law, aftera lhabeas petition i s  reviewed by the 
trial court under Article 1 1.07, the transcript oltl le case i s  then 
notomatically transmitted to theTcxasCourtofCrimina1 Appeals 
for rcvicw. The case i s  then assigned to one o f  a number of 
Adminislmlivc Assislnnls who are llired by the Court to screen 
11lcst housmds o r  lh:hc:ls petitions, providc legal sod factoal 
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rcscarcll concerning the allegations made therein, and to draft 
written rccormneudatious lor the Judgesoftl~e Court, suggcsting 
appropriate disposition of thc cases. 

Unfortunately, many o f  tlicse reviews performed by tlie 
Court of Criminal Appeals Staffare ~mininial at best, and even 
when oneoftlieStaffniembersmakes favorable recommendations 
in a case, their recommendations arc oftentimes not followed by 
the Judges. ,When the Court considers these cases, etr tms ,  in 
judicial co(fercnces, they often consider hundreds o f  habeas 
corpus petitions all at one time, generally giving only a few 
seconds, and rarely no more tlian a minuteloeach case, bcforeit 
is ruled upon. 

The C$rt denied Mr. Gariepy liis habeas corpus relief in 
an order plticed upon a postcard, dated June 6, 1994, with the 
order o f t he  Court indicating that habeas corpus relief was 
"Denied Without Written Order". 

According to court records, the Court of Criminal Appeals 
had receivedltl~c. transcript from the trial court on May 19, 1994, 

corp~p clainis. 
The C6urt of Criminal Appeals obviously could review 

this recor&to see that the substance of petitioner's claim was 
that he was innocent because the complaining witness provided 
false t c s t i n ~ ~ ~  against him which resulted in his conviction, and 
the prosecutor's Answer to his petition clearly did not show a 

Court o f  criminal Appeals should have remanded tliis case to 
the trial couk for funl~er proceedings. 

SECOND COURT OF 
CXIMINAL APPEALS XEWEIY 

After pc!itioner's first habeas corpus petition was denied, 
withoutfurther Legal assistance, he had no idea where to turn, 
thus he jus&ntinued to serve his prison sentence. 

After quietly serving over four years in prison after his 
first habeas $tition was denied by the CoitrtofCriminal Appeals, 
petitioncr's~!fa;mily once again sought to bring efforts to try to 
help h im ga@$is release from prison. Tlie family contacted the 
complainingwitness again, and onccagain obtained an affidavit 
confirming her earlier July, 1993 recantation. Mr. Gariepy's 
family conta2ted the new District Attorney, Clay Ballman, who 
had been cl&cd District Attorney since tlie 1994 proceedings 
have occurred, taking over from the original District Attorney 
who prosecutid and defended Mr. Gariepy's first habeas pctition. 

Mr. Ballrnnn, ina verycourageousand fairmanner, reviewed 
thc af idaviyand imn~ediately formed the opinion that Further 
inquiry sllould; be made into this matter. The District Attorney 
then contact@. the Presiding Judge o f  the District Court atid 
advised him t!m, in the District Attorney's opinion. Mr. Garicpy 
probably liad'? meritorious habeas corpus petition. 

Thejudgd, with tliis infonnntion being brought to liis direct 
attention byd l ie  Distr ict Atlorncy, agreed that further 
proceedings should takc place, so the court appointed ;I lucal 

;c(ton,ey, to represent Mr. Gariepy ibr tlte purposes of filing z 
wii l  afh:he:!sCocpor. Coin1 al,poiuled counscl tl8en invcstig:~tcd 
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tlle case and filed an applicati0ll for writ o f  habeas corpus with 
the Court on Aug. 20, 1998. 

Affer tliis petition was filed, the trial court apparently 
reconimended that r e l i d  be granted, williout an evidentialy 
hearing, and transmilted tlic transcript to the Court o f  Criminal 
 peals for review. The habeas transcript in this matter was 
received by tllc Court of Criminal Appeals on September 28, 
1998. Approximately two weeks later, the Court o f  Criminal 
Appeals dismissed tliis application as being a "subsequent writ 
of liabeas corpus", wldch did not comport with the provisions 
of Section 4, ofArticle I1.07'~ requirement tbat a Subsequent 
Habeas Petition be based upon "new facts or new law" and 
impact the guilt-imocence o f  the petitioner. Tlie trial officials 
were apparently notified o f  tliis dismissal. 

Then, according to the court records, counsel for petitioner 
almost immediately filed another writ ofliabeas corpus, an exact 
"mirror image"ofthe previousappliwtiou filed in August, 1998 
in the trial court. 

The Districl.,Attorney this time filed an Answer to this 
petition advising'the trial court that "the state believes an 
evidentiaryhearing i n  this matterwill servetile interestofjuslicc". 
This is, of course,: what should have happened i n  I994 and 
during the previous proceedings of August, 1998, but 
unformnatcly did.not. 

On December 22, 1998, the evidentiary hearing was 
conducted, during wvhich all the appropriate witnessestestified, 
including the complaining witness, who formally under oath 
testified that she had committed pejury during Mr. Gariepy's 
first trial, and stated unequivocally that he wafinnocent o f  this 
offense. 

Tlic trialcourt made findings offact and conclusions oflaw 
I~oldingtliatMr. Gariepy'soriginal pleaofguilty was involuntary, 
kcause he was induced to nlead euiltvas arcsult ~Ydeceotion". . - .  
is., the perjury committed by the complaint, and tlie Court 
recommended that Mr. Gariepy "be granted the relief requested 
and be discliargedfrom further confinement pursuant to the 
conviction in Cause No. 7071." This transcript was prepared, 
and submitted to the Court o f  Criminal Appeals under Article 
11.07 in early January, 1999. 

I t  is important to note that there are a number o f  
statutory and case law decisions i n  Texas habeas 'corpus 
jurisp~dcnceunder lheSeptember 1,1995 amendments$&ticle 
11.07, Code o f  Criminal Procedure, which completely change 
the manner and metliod i n  which an attorney, in representing a 
habeas petitioner, must proceed, especially if the liabeas corpus 
petition being submitted is a second pctition, filed after a first 
petition has been considered and denied by the Texas Court o f  
Criminal Appeals. 

Under the 1995 Texas liabeas law amendments, when a 
"Subsequent Writ" of habeas corpus is filed" as was the 1998 
habeas pctition, the Court o f  Criminal Appeals must apply tlie 
provisions oCSeetion 4(a)(l-2) o f  the new law, which ban tlie 
filing ofa writ ofhabeas corpus on a second occasion, unless the 
petitioner can allege and show that: 

( I )  tlte current clairns nod issues have no! been and could 
[not have been presented previously in a timely initial 
application or in a previously considered application filed 
urtderArticle 11.07 bccause~l~e factt~alorlegal basis forthe 
claim was unavoilablc on 111s date the applicant filed the 
lprevious ~pp l i~a l io l l .  



And Curther, a petitioner must also sl~orv that: 
(2) by a preponderince of evidence, but for a violation o f  
the United States Constitution no rational juror could l~avc 
found the applicant guilty beyond a reasonable doubt. 

In  the firstsubsequent writ filed, noargument or recognit~on 
of the provisions of the current statute were set out w ~ t l ~ i n  the 
petition, nor was there any citation to the applicable law OF 
Holmes vs. Third CoultofAppeals, 885 S.W.Zd 389, indicating 
the legal basis forthis petition was based upon"newly discovered 
evideoce of innoce~lce. 

Afier this writ o f  habeas corpus in 1998 was dismissed by 
the Coult of Criminal Appeals, the partics apparently believed 
that a hearing should be conducted, so counsel repeated the 
habeas corpus filing with the same document previously filed. 
However, the pleadings were not amended to reflect any 
arguments i n  the petitioo itselfelaiminganexceplion to the filing 
requircments of a Subsequent Writ, this being the third writ now 
filed on behalf o f  petitioncr. Further, the findings o f  the trial 
court, even tllough favorable to petitioner, did not speak to the 
legal requirements lor the trial court having jurisdiction under 
Section 4, as required by the Rule on this third writ o f  habeas 
corpus. 

rile court concluded that, because this was a "subsequent 
petition", i t  could not review the merits o f  these claims, because 
the petitioner had had a previous habeas corpus petition filed 
and denied (in 1994) unless, the petitioner could show that the 
"exceptions" mentioned in Section 4 (a) (1 and 2) o f  the statutc 
were applicable, as set out above. We must now review the 
provisions o f  the statute's exccptions to see if they apply in Mr. 
Gariepy's case. 

Statutorv Requirements 
First, the question is whether or not !he prcvious claim, 

i.e., that of factual innocence based upon perjured testimony by 
the complaining witness, could have been properly presented i n  
the first petition filed, and whether or not such claim was based 
uponan available factual or legal basis. 

In other words, if a habeas pctitioner can show that he 
could not have discovered certain "factual circumstances" at an 
earlier date, before his first habeas corpus petition was filed and 
considered by the Court o f  Criminal Appeals, then he may be 
able to file a second habw.3 petition raising a ncw claim based 
upon this newly discovered cvidcnce. 

Further, even if a habeas petitioner knows about certain 
factual events, thelaw also permits him to file a subsequent 
habeas petition later, if the "legal basis for the claim" had not 
been available to him. Inotherwords, in thissituation, 
ifthere is a change in the law, by either the Legislature or decisions 
of the Court O f  Criminal Appeals, a habeas petitioncr may be 
able to subsequently raise a ncw claim based upon the change in 
the law which was not available to him w l~cn  his first petition 
was filed and considcrcd. 

Tllc Factual Rc~uircments 
In this case, ~l~cpetitioncrkncw about the recanted testimony 

o f  ihc complaining wilncss in 1993, prior to thc Iiling o f  his first 
;tpplicntion lor writ o f  lwbcns corpus, so clearly, thc "Cactual 
hnsis" Ibr l l i s  sul~set~~~ccit lha\,c;w corpus cl;lim was aveilablc to 

him in 1994, and he did in fact raise that factual claim i n  the 1994 
petition. Once that factual claim was denied. then, under the 
provisions o f  the Act, petitioner cannot again raise that factual 
claim, unless under Subsection 2 of the exccplions.of the Act, 
thcre is a change in the law which would pemiit him to have this 
factual situation reconsidered. Was thcre change in the law? 

The Lceal Reauircnieots 
I n  fact, there was a major change in Texas law after 

petitioner's first writ of habeas corpus was denied by the Court 
of Criminal Appeals on June 1,1994. On June 8, 1994, just one 
week later, t l~e Coult o f  Criminal Appeals decided the case of 
H f T ,  885 S.W.2d 389, which 
was a landmarkcase with regard to Habeas wrpusjurispnrdence 
in thestateofTexas. TheCourt, for the first time, allowedTexas 
habeas corpus petitioners to present to the courts, in a post- 
convictionbabeas matter, a claimof "newly diswveredevidence" 
offactual innocence, thus overmling a long lineofTexas case law 
on that subject. S e e E x r ,  660 S.W.2d.- W~thout 
a doubt, this opinion in Kolmes, supra, was a decision by the 
Coutwl~ich clearly changedi'exas law, and madeavailablecertain 
claims that were not available before. How did i t  apply to Mr. 
Gariepy's situation? 

Accordingto courtrewrds, Mr. Gariepy filed his first post- 
conviction writ on April 29, 1994;approximately five weeks 
before the decision i n  Hdmss was handed down. His petition 
was denied by the Court on June I, exactly one week before 

was decided. While there is no showing that Mr. Gariepy 
has ever known that was the law arall, even i f  he would 
bavc known, under Texas procedure, there is no provision for a 
Motion For Rehearing to challengepost-conviction writs that. 
are denied without being formally submitted to the Court. So, 
even ifMr. Gariepy would have heardabout the&!msdecision 
coming down one week later, there was nothing he could have 
done to reinstate consideration o f  his casc. 

Thus, i t  would appear that the Coult of Criminal Appeals 
"dismissal" of Mr. Gariepy's second habeas corpus petition'on 
Oct. 14, 1998 was clearly i n  violation o f  any reasonable 
interpretation ofTexas law. As noted above, while Mr. Gariepy 
did i n  fact know the "factual circumstances", prior to his 1994 
state habeas petition, the "legal basis" for any claim for habeas 
corpus relief i n  1994 did not exist until one wcek after 1994 
petition was denied by the Court, with the ~ o l & s  vs. 'tl~ird 

decision. 
Thus, under any reasonable interpretation o f  Section 4, 

Mr. Gariepy should llave been able to l~avc the Coult review the 
merits i n  that second habeas petition filed, but the Court o f  
Criminal Appeals dismissed i t  an)lvay. 

T/f /RD COURT 01; CRIMINAL APPEALS REVIEW 

As noted above. aner the first dismissal o f  Oct. 14, 1998, 
the parties tried again, and an evidenlia#y hearing was conducted 
i n  December, 1998, andonceagain, the trial courtreconlmended 
that rclicf be gnnted. 

According to court records, after the transcript from the 
trial coud had been received by the Court of Criminal Appeals 
in early January. 1999, the casc was once again revicwcd by the 
Administrati~~e Stan' o f  the Corrd. Tlu,, in ;I postcard order 
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entered by thcCourtonPcbruary 10, 1999, theCourtofCrin~inal 
Appeals held:. 

"The court has dismissed without written eider the 
subsequent application for writ of habeas corpus. See 
Articlc 11.07, Section 4, V. A. C. C. P." 
So, forthesamereasons that tlleCourtdismissed thesecond 

petition, they dismissed the third petition. 
The exactsameclaim had been presented a couple of months 

before, and since counsel did not argue the exceptions, and 
evidence was not submitted to support the claim, as no habeas 
corpus evidentiary hearing was conducted, the court found i t  to 
be without merit as a jurisdictional matter. While the prior 
decision was wrong, the court's decision in February, 1999, was 
legally correct. However, itwascertainly not morally, equitably 
or ethically. correct under any circumstances. 

A t  this point o f  the story, Mr. Gariepy's dealings with the 
Judicial System of the State o f  Texas now came to and an end. 
We must now look at his dealings with the Executive Branch o f  
the Government of the State o f  Texas. 

THE PAROLE OFrCfR. GAREPY 

Even though the Court of Criminal Appeals denied habeas 
corpus relief, sl~ortly thereafter, in March, 1999, theTexas Board 
o f  Pardons And Paroles issued a parole to Mr. Gariepy. There 
is no indication that the Parole Board knew, at that time, about 
any of the background information concerning Mr. Gariepy's 
innocence. 

ARer being released, Mr. Gariepy and his family contacted 
this writer,'to determine if there were any steps that could be 
legally taken toclear his name, andget himoffparole, havinghis 
conviction set aside. This writer oerfomied an investieation of - 
the backgrognd of the case at that time, and advised the fanlily 
tllat, because of the prior state habeas corpus hi'story, i t  was 
probably impossible for Mr. Gariepy to get any further 
consideratiop of his claims considered.'on the merits, by the 
Texas Judic@y. 

~urthefmore, i n  1996, the united States Congress passed 
the Arrtilerzorimr Artd EfJecIive Dealh Penally Acl, which 
substantiall$ changed the federal habeas corpus laws in this 
country, ma& i t  niucll more dif icult  for defendants i n  prison 
to challenge!tl~e validity of their state convictions in the federal 
courts. One o f  the provisions of this Act required all habeas 
corpus petitioners in the United States to file their writ ofliabeas 
corpus challenging their conviction in federalcourt, on or before 
April 26, 19.97, i f  their'crimioal convictions had become final 
one year or more before l i n t  date. Since that was the situation 
concerning Mr. Gariepy, and since he liad never previously 
instituted federal habeas corpus claims, he was now effectively 
barred from cver pursuing federal habeas corpus relief in the 
United Stat4 Courts. 

After advising Mr. Gariepy and liis family ofthis problem. 
this writer then suggested that couusel would attempt to prcpare 
documents for t l ~e  trial officials in this case, from Hulcliioson 
County, a s k i ~ g  that they recommend to the Texas noard o f  
Pardons and Paroles, and to thc Governor ofthc State ofTexas, 
that Mr. Gariepi's conviction be commuted, and t l~at he be 
Pardoned Based Upon Intioccncc, undcr thc lh lcs oftl ie 13oard 
OT l 'anlon And I';~oles. 
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This is an exceptionally rare proceeding in Texas, having 
only occurred in five prior occasions over the last eight yean. 
On September I I, 1999, counscl hand carried the original and 
one copy o f  the Pardon Request, and supporting documents, to 
the Parole Board. 

THE PAROLE UOARD VOTE 

On or about February 11, 2000, counsel for Mr. Gariepy 
received a telephone call From the staffoftheTexas Parole Board, 
advising that Board had voted, ina favorable manner, voting I I- 
7 to recommend a pardon to theGovernor. Counsel was advised 
thatthematerials were being submitted to theGovemor3s Ofice 
immediately. 

THE CONCLUSION 

On August 15, 2000, the Govenor issued a pardon. In 
conclusion, Ronnie Gariepy, aTexas citizen, spent a grand total 
of almost nine years i n  either actual or conslructive custody o f  
the State ofTexas, under circumstances where he was shown to 
be innocent, by the recantation o f  the complaining witness, i n  
1993, only 17 months aRer his conviction. I t  took almost eight 
years to secure Justice, and as seen from this story, there were a 
number o f  severe injustices encountered by Ronnie Gariepy 
through these years. 

There werealso some "heroes" in this story, who acted, in 
the true interest of !he criminal justice system, is., The Trial 
Court Judge, Clay Ballman, the present District Attorney o f  
Hutchinson County, certain members o f  the Texas Parole Board 
and theGovernor's Oflice, and the Governor himself, who 
eventually ensured that justice was done. 

However, for this writer, a question siill plagues me-- 
IS JUSTICE DELAYED, JUSTICE DENIED? - as has been 
stated by the United States Supreme Court on a number o f  
occasions dealing with questions conccming a defendant's right 
to a "speedy trial"? If io fact delayed justice is a denial of 
justice, then i t  is clear that Ronnie Gariepy was, in fact, denied . . 
justice in this case. 

. .. - .. 
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Some of the 
best legal 
minds . . . 
. . . inthe state already belong to the Texas 
Criminal Defense Lawyers ~ssoGation. 
We believe we have now the best Criminal Defense Bar in 
theUnited States. We maintain that level of excellence by 
continuously seeking out new minds and new energies. 
Therefore, we want YOU ... if your legal and personal 
philosophies are compatible with our purposes and 
objectives: 
f. to provide an appropriate s ta te  organization 

mpresenting those lawyers who ace actively engaged 
in the defense of criminal cases,, 

t. to protect and insure by rule of law those individual 
r ights guaranteed by the Texas and Federal 
Constitutions in criminal cases. 

a:+ to resist proposed legislation or rules which would 
curt;iil such rights and to promote sound alternatives. 

+ to promote educational activities to improve the skills 
and knowledge of lawyers engaged in the defense of 
criminal cases. 

+ to improve thejudicial systemand to urge theselection 
and appointment to the bench of well-qualified and 
experienced lawyers. 

-3 to improve the correctional system and to seek more 
effective rehabilitation opportunities for those 
convicted o f  crimes. 

+ to promote constant improvement in the administration 
ofjustice. 

ADVANTAGES FOR TCDLA MEMBERS 
':. The %ice for the Defense !nagmine. 
+ ThelSignificant Decisions Ileport" of important cases 

decided by the Texas Court of Criminal Appeals and 
Fedenl courts. 

+ TCDDCA Membershin dircctorv - referrals to and from - ~ , 
criminal defense lawyers i n  over 100 Texas cities. 

t+ Outstanding educational  programs - featuring 
recognized experts on practical aspects ofdefense cases. 

+ Avaiiability ofLawyers Assistance Committee, a ready 
source of information and assistance to members, and 
the Amicus Curiae Committee 

.:* Organizational voice tl~ro~cgh wllich criminal defense 
lawyers can f o r d a t c  and express their position on 
legislation, court reform, nnd important delense cases 
through Amicus Curiae activity. 
I)iscoon[s for publications ofintcrcst lo crin~in;~l dcfcnse 
lawyers. 
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New Member Application 0 Renewal Application 
0 Yes No A Certificate is desired. 

Currently a member of NACDL. 
Mr. q Ms. Mrs. 

Name 
Law Firm 
Mailing Address 
City ST - Zip 
Phone Fax 
E-mail Address 
County 
Bar Card Number 
Bar Card Date: Month Year 
Date of Bid1 

Please cheek correct cntegory: 
2 years or less, new member of TCDLA ............... $75 
More than 2 years ........... . $150 

OYes O N o  Certified Criminal Law Specialist 

OYes Have you ever been disbarred or disciplined by 
NO ahy bar association, or are you the subject of 

disciplinaly action now pending? 

Date Signamre of Applicant 

I hereby apply for membership in the Texas Criminal 
Defense Lawyers Ass'ociation and enclose S- as 
my annual membership dues for the year 

Of thedues amount $36 ($19 ifa student member) is for an 
annual subscription to the Voice for c/le Definse and $39 of 
regular dues is for TCDLA lobbying. 

ENDORSEMENT 
I, a current memberofTCDLA, believe this applicant to be 
a person of professional competency, integrity, and good 
moral character. l l ~ e  applicant is actively engaged in the 
defense ofcriminal cases. 

Date Signature of Member 

Print or type member's name 

Mail to: Texas Criminal Defense Lawyers Association 
Attn: Me~nbershin Deoartment 
600 Wcst 13th ~t;eet ' 
Austin, Texas 78701 
(512) 478-2514 / (512) 469-9107 (fan) 



CLE 

The ~ r i m i n d  Defense Lawyers Project, a TCDLA 
program supported b y  a grant  from the Cour t  of 
Criminal Appeals, is delighted to introduce the first 
c ~ E  b y  Telephone Series designed especially for the 
Criminal Law Bar. 

What: Occupational Licenses 
You will receive 2 full hours o f  CLE 
(Application Pending) 

Who: Course Directors: 
George Scharmen and Betty Blackwell 

Where: A t  your desk 

When: Thursday, November 30,2000 
4:OO-6:00 pm 

Need a scholarship? Have questions about content? 
Call Randy at 512/478-2514. Have a technical  
concern? Call KRM, our service provider at 800-775-7654. 

Three Ways to ~ e ~ i s t e r / ~ r d e r :  

ALL REGlSTRATlONSlORDERS MUST BE PREPAID. 
Payment must be made in  U.S. dollars. 

(1) Mail to: KRM Information Services, Inc. 
P.O. Box 1107 
Eau Claire. WI 547021107 
Make check payable to: KRM 

(2) Fax (with credit card Info) to KRM at 8003764734 
(3) Call KRM's customer service line with your credit card 
info: Call 000-775-7654 

Can't Attend? You may purchase the 
audiocassettes for $30 w i th  this form o r  
call 1-800-775-7654 after the conference. 

SEMINAR 1C TCDS8884 

Registration Form 

Occupational Licenses 
Thursday, November 30,2000 

4:OOpm-6:OOpm 

Check Ute appropriate boxes: 
a Registration Fee $80 each site connected PLUS 
$60 each additional listener (at connected port) 

Regismtion Fee, aper November 23 
$100 each site, PLUS $80 eachadditional listener (at 
comected port) 

0 Audiocasseltdnlaterials package $40.00 

set oimaterialr will be reut to the conaecting 
port attendee. Duplicate materials must be made for 
addltiooal listeners. 

Attendee 1: (Credit Card Payor) 
Bar Card Numbcr 
Name: 
Street Addross: 
City: State: Zip: 
Business Phone: Fas Number: 
E-Mail Address: 

Credit Card Registration & Orden: ~hecktPeofcredit 
card: 
0 MasterCard (I6 digits) 
0 VISA (13-16 digits) 
0 American Express (IS digits) 
0 Diswver (16 digits) 
Credit Cad ti: 
Card Eqires: I Total Payment: 
Signature: 

Attendee 2: 
Bar Card Number 
Name: 

. . 
Attendee 3: - 
Bar Card Nurnkr 
Namc: 

Attcndee 4: 
Bar Card Nuntber 
Name: 

Dialing-in inslnlctions lor (he progranl as !veil as Ulc [mL 
for accessing your wnfcrcnu: malerials \dl hc c-mailed to 
you. (You will ueed U a  Acrobat Reader, available Cree at 
wvwv.ndobe.com) 

0 i'lease check hcrc ilyou arc unable to receivc your 
~natcrials vin the Web. IVc will ship 8 l~ard copy to you. 
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T h e  T e x a s  Cr i in ina l  Dcfcnsc  L a w y e r s  Association 

DWI 2001 
January 17-19,2001 

Driskill  Hotcl ,  604 Brazos  St., Aust in ,  Tx. 
Call (800) 252-9367 and ask for the TCDLA rate of$145! Reservations must be made by 12/29! 

Wednesday, Jatruary 17, 2001 
Reception with legislators 

Tl~r~rsday, Janr~ary 18,2001 

Intoxilyzer 5000 
Dr. Ken Smitl~, Houstotz 

Understanding the Intoxilyzer 5000 
Mary McMurray, Blue Mormds, Wisconsin 

Break, 

Cross-Bxanlination of t h c  Technical 'Witness in  
the AER Hearing a n d  thc DWI Tria l  

ehristopher N. Hoover, Plrrrro 

~ l o o d i r & n ~  
Troy McKinney. Housro,~ 

CrossExamination of the Arresting Olliccr 
George Milner, 111, D a l h  

"10" Easy Points to Make in  Cross Examination 
i n  a Blood Test  Case 

Mike McCotlum, Dollos 

Accident Reconstruction 
T ~ m a n  Hall. Satr Anconio 

ALR .; 
Lany Boyd. Dallas 

Friday, Jarruaty 19,2001 

Elllies . 
Bennie Ray, Austin 

~ r c p a n n g  Your Client to Testify (or Not?) 
Gary Trichtcr, H o r ~ o r r  
Chris Samuclson. Ifouston 

VolrDire  inDWI:  Strategy andTccl~niqrre 
David Burrows. Dnllns 

Dreak 

Psycltol6gy of Jurors 
Clarcllcc Mock, Nebrnskn 

1:30 Et11Ic.s 
Andrew Forsythe, Artstin 

2 3 0  Legislative Update 
Keith Hampton, A u s h  

3:15 Break 

2 3 0  Final Argument 
William C. "Bubba" Head. Georgia 

4:30 Adjourn 

' ,411 MCLE Applicarion for 12.25 itours (2.0 harm erlricr and 
profesriorralistt~ crcdir) ir peuding with the Sfale Bar MCLE o m c  

DWI 
Please comple(eand rend this registration form b; mail to 

TCDLA. 6M)Wesl 13"Sl.. AurtinTX78701-1705 
or by fax lo (512)469-9107. 

Name 
Bar Card # 
Address 
City, Slate, Zip 
Phone Pax 
Email 

Nole: Thisseminar ir own only lo Criminal Dcfcnse Allomcvs 

0 Current TCDLA Membcr 
0 Non-Member 

Membership bees 
Updare your membcnhip orjoin and gel the seminar at thc rnembcr price! 
To beeligible for membership, you must be a criminal defense atromcy. 

New Membcr S 75.00 
0 Renew mcmbenhip and 

licensed mon than 2 y m  $150.00, 
0 Early Rcgismtioncnds January 8th - 

Aflff that date, p lwe  add S 50.00 

Can't Attend? 
0 Buy thcscminar book! 
3 Add lhc Audio T a p  

Y a w  total - 
3 Citcckcncloscd. Make payable lo TCDLA. 
3 Charge my Visa American Express 

MarlcrCnrd Dircavcr 
q a n ~  OR Card 
3 r d  Number 
3xp. Dale 

Lam applying far a schaiarrhip by January 51h. To apply. rend a 
icucr indicuing: your nccd, wt~clher you've rcceivcd a reholmhip 
before and w!len ar well as lwo lcucn of recam~ncndation, one from 
ajudge and one from a tliembcr o~TCDLA. 


