EMPLOYMENT
NEW ZEALAND

Flexible Working Arrangements Guide

A guide for employees and employers

Employees have the statutory “right to
request” flexible working arrangements.

This guide explains how the “right to request”
under Part 6AA of the Employment Relations
(Flexible Working Arrangements) Amendment
Act 2007 works.

“Right to request” and “duty to consider”

Employers have a “duty to consider” seriously
any requests from their employees.

Part 6AA provides employees with the “right
to request” flexible working arrangements
from the first day of employment and
employers have “a duty to consider” any
requests made under this right.

So, employers have a legal obligation to
consider an employee’s request carefully.

Start your request early

Employers must consider and respond to a
request within one month of receiving it.
Consideration may take longer if
complications arise.

This is designed to ensure that employers
have sufficient time to assess the impact of
the request on their business.

It also means that employees requesting
flexible working arrangements need to plan in
advance.
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Talk to your employer as early as possible so
that you can both explore what opportunities
might be available well ahead of the proposed
start date for your flexible working
arrangement.

How we can all benefit

You may already be familiar with flexible
working arrangements.

These can be agreed between employers and
employees either informally, perhaps through
a workplace policy, or by seeking a variation
to individual terms and conditions of
employment under Part 6 of the Employment
Relations Act 2000.

Many employers have already adopted

flexible working arrangements because they

see them as making good business sense.

They can help:

e retain skilled staff and reduce recruitment
costs

e raise staff morale and decrease
absenteeism

e meet labour market changes more
effectively.

For employees, the opportunity to work
flexibly can help them strike a better balance
between their paid work and other
responsibilities.

Flexible working arrangements benefit
everyone - employers, employees, and their
families.



Making a request

What impact will a successful
request for flexible working
arrangements have on the
employer’s business?

When making your request you need to
explain what changes, if any, the employer

may need to make if your request is approved.

It is also a good idea to suggest how the
proposed working arrangement may benefit
the business.

For example, you may argue that arriving half
an hour later will have minimal impact on the
business as this is the quietest time of the day
and you can make up the time during the
lunch period when it is far busier.

Your employer will make the decision on
whether or not your request can be granted
on business grounds rather than your
personal circumstances.

So your application is most likely to succeed if
it shows consideration for your employer’s
business needs.

Will the change of working
arrangements be permanent?

Unless you specify that your request for a new
working arrangement will be for a set period
of time, your request will be a permanent
change to your terms and conditions of
employment.

Neither the employee nor the employer has a
right to revert back to the previous working
arrangement unless otherwise agreed. So, for
example, if your new flexible working
arrangement involves working reduced hours
you have no right to revert to working the
hours you previously worked unless your
employer agrees that you can do so.

Making a permanent change to an
employment agreement is a big step and
should not to be entered into lightly.

It's a good idea for both employee and
employer to consider a trial period or a
limited period of working flexibly so that any
problems can be ironed out before things are
put on a permanent basis.

What kind of changes can be
applied for?

There is scope to apply for a wide variety of
working arrangements. Employees can make a
request to vary their:

e hours of work

e days of work

e place of work.

Flexible working arrangements incorporate a
wide variety of working practices.

It doesn’t just mean being able to work part-
time rather than full-time or being able to
change shifts.

The options available are entirely up to you
and your employer.

Some of the more common options are
described in Definitions of Flexible Working
Arrangements.

Make your request in writing

Your request must be made in writing but you
can do this in whatever forms suits you best.

You can communicate with your employer by:
o letter
e email
e form.
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What to include in your request

The clearer your request is, the better its
chances of success.

It's up to you to explain the working
arrangement you want and how it can be

made to work for both you and your employer.

To help you along, we’ve put together two
handy guides:

Request Checklist
This lists the information you’ll need to

include in your request and the issues you’ll
need to consider when preparing it.

How to help your employer approve your
Request
This lists the types of things you’ll need to

include to help your employer make a
decision.

Request Checklist

When first putting your request together,
make sure you cover the basic points listed in
the Request Checklist.

The Request Checklist covers the basics.

Now you need to build a case that both meets
your needs and those of your employer. To
help you complete this part of your request,
we’ve prepared the following guide.

Remember, in all cases, it is in your interest to
be as clear and explicit as possible.
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How to help your employer
consider your request

[ State the date on which you would like
your new working arrangement to begin.

[d Give your employer plenty of notice —the
approval process can take up to one
month and sometimes longer if a problem
arises.

[d Clarify with your employer about how they
like requests to be made, but ensure that
everything is in writing. Your employer
may have their own form. If you are
unsure, use Form A: Request Form for
flexible working arrangements.

[d Provide as much detail as possible about
the working arrangement you would like
and why.

4 Show how your plans would not have a
negative impact on your employer’s
business and may in fact improve it. This
may involve, for example, showing that
you are available to provide extra cover at
peak hours and that this would help
improve customer service.

[d Show how any potential problems your
plans may present to your employer can
be overcome. For example, you may no
longer be at work when the business
opens but you may be able to show that
this isn’t important because, either, it is
not a busy time, or, a colleague may be
able to stand in for you.

[ Check who will consider your request and
make sure that you submit it to the
appropriate person. If the person is absent,
it may be necessary to send it to an
alternative manager.

Flexible Working Arrangements:
Rights and Responsibilities of
Employees and Employers

Employees’ rights
e Torequest a variation to their hours of
work, days of work or place of work.

e To have their request considered properly
in accordance with the set process and
refused only where there is a Recognised
Business Ground for doing so.

e Where arequest is refused, to have an
explanation for the ground for refusal.

e To seek assistance from the Ministry of
Business, Innovation & Employment

e In certain circumstances, take a complaint
to mediation and the Employment
Relations Authority.

Employees’ responsibilities

e To ensure the request is made well in
advance of when they want it to take
effect.

e To provide enough information to enable
their employer to give their request
proper consideration.

e To be prepared to discuss their request in
an open and constructive manner.

e If necessary, be prepared to be flexible
themselves in order to reach an
agreement with the employer.

Employers’ rights

e Toreject a request where there is a
Recognised Business Ground for doing so.

e To seek assistance from the Ministry of
Business, Innovation & Employment

Employers’ responsibilities

* To consider requests properly in
accordance with the set process, which
includes answering employees’ requests
in writing.

e To adhere to the time limits contained
within the process.

* To provide the employee with appropriate
support and information during the
course of the request.

e Torefuse a request only where there is a
Recognised Business Ground and to
explain to the employee in writing why it
applies.

e To ensure that any variation of the
process is agreed in advance with the
employee and recorded.
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What to do when receive a
request for flexible working
arrangement

“Duty to consider” a request

Employers have a legal duty to consider all
requests. You should consider each request
objectively and not attempt to judge whether
one applicant’s need for flexible working
arrangements is greater than another’s.

How should requests be
acknowledged?

It is best practice to acknowledge receipt of
the request. An acknowledgement slip is
included on the bottom of Form A: Request
Form for flexible working arrangements. This
allows you to readily confirm the date on
which the request was made and can be
particularly important if there has been a
delay in the request reaching you.

What happens if the request is
incomplete?

If an employee fails to provide all the
information required, you should let the
employee know what they have omitted and
ask them to re-submit the request when
complete. You should also inform the
employee that you are not obliged to consider
the request until it is complete and re-
submitted.

How to considering a
request for flexible working
arrangement

Timing

Employers must deal with a request as soon
as possible but no later than one month after
they received it. Advice on what to think

about when considering a request is provided
in the Factsheet for Employers.

What happens if the employer
needs more time to reach a final
decision?

While the one month’s time limit for dealing
with a request should provide sufficient time
for an employer to make a decision, it is
possible that you may need more. In these
circumstances, you should discuss this with
the employee and come to an agreement
about when a decision will be reached.

What if the employer is unsure
about accepting a request?

Experience shows that the best way for both
parties to understand each other’s position
and identify a solution that meets all their
needs is to discuss the request face-to-face.
However, such a meeting is not required
under the law.

A discussion will provide both parties with the
opportunity to talk about the desired working
arrangement in depth and consider how it
might be accommodated. It will help if both
the employer and the employee are prepared
to be flexible.

If the requested working arrangement cannot

be accommodated, a discussion may help
identify an alternative working arrangement.

ER-009 08/15



Would a trial period help?

Trial periods can help both employees and
employers because they provide an
opportunity, without commitment, to test a
particular arrangement to see if it works out
to the satisfaction of all.

An employee may, for example, be concerned
about making a permanent change to their
employment agreement, while the employer
might be concerned about how the proposed
working arrangement may affect other staff
or business operations.

A trial period of, say, 12 weeks will give both
the employee and the employer a chance to
find out whether the chosen arrangement will
really work out well in practice.

How would a trial period work in
practice?

Trial periods can happen in two ways.

Option One: Informal request

The employer gives informal agreement to a
trial before the employee submits a formal
request.

After this informal trial period, employer and
employee may conclude that a permanent
change to the employment arrangement is
not the best option.

This option also allows the employee to make
a formal request at a later date.

Option Two: Formal Request

A formal request is made but an extension of
time for the employer to make a decision is
also agreed.

The trial period then takes place before a final
agreement is confirmed.

If the trial period works out successfully, the
new working arrangement can then be
confirmed by a formal agreement.

Put it in writing

No matter how informal an arrangement is, it
is always a good idea to put it in writing.

Recording the terms of the trial period in
writing will ensure both employee and
employer are clear about start and end dates
and have an agreed understanding of other
important considerations such as a reduction
in the employee’s wages or salary.
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Approving a request for
flexible working
arrangement

Employers who, after considering a request,
agree with the new working arrangement,
must notify the employee of their approval in
writing. Form B: Flexible working
arrangements request approval form can be
used to confirm a new working arrangement.

The agreed new working arrangement will be
a permanent change to the employee’s terms
and conditions of employment, unless agreed
otherwise. Where a trial period or time-
limited period has been agreed this should
also be detailed.

Employer Checklist — how to action an
approved request

e Check whether you need to inform others
in your organisation, such as your
personnel or human resources, of the
new working arrangement.

e Check to see if the employee’s pay needs
amending in light of the agreed working
arrangement.

o Check if all health and safety
requirements have been satisfied. This
might be particularly relevant where the
employee is going to be working from
another location.

e Consider who else you need to inform,
including other employees.

Declining a request
How should a request be declined?

There will always be circumstances where,
due to the needs of the business, the
employer feels they are unable to accept a
request.

Employers are able to refuse a request:

e on one or more of the following
Recognised Business Grounds.

e if it conflicts with a collective agreement.

Recognised Business Grounds
are:

e inability to reorganise work among
existing staff

e inability to recruit additional staff

e detrimental impact on quality

e detrimental impact on performance

e insufficiency of work during the periods
the employee proposes to work

e planned structural changes

e burden of additional costs

e detrimental effect on ability to meet
customer demand.

Conflicts with a collective
employment agreement

Employers must refuse a request if the
proposed new working arrangement conflicts
with the provisions of an employee’s
collective employment agreement.

Situations like this could arise in a number of
sectors and industries.

However, there are also likely to be instances
where a compromise can be reached between
the employer, the employee making the
request, and other employees in the
workplace.

Employers, employees and unions are
encouraged to discuss these issues with a
view to developing procedures for dealing
with such conflicts before they arise.
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Notification

Employers are required to notify the
employee of their decision, and if the request
is refused, to give reasons for the refusal.

You are required to put your notification in
writing. To make the process a bit easier,
we’ve developed a Request Refusal Form.
Form C: Flexible working arrangements
request refusal form.

How should the refusal be
explained?

In addition to providing a Recognised Business
Ground, the employer must include an
explanation of the reasons for that ground.

Making things clear always helps. Employees
will always be disappointed if their request is
declined but they are more likely to accept
that their request has been considered
seriously if the reasons for the decision are
clear.

Your explanation should include all the key
facts and clearly identify why the Recognised
Business Ground applies in this case. It’s good
business practice and it will also help keep
your staff on side.

Example of how to explain the
grounds for a refusal

A manager in a small firm that manufactures
curtains receives a request from an employee
to not work on Thursdays. The manager
declines the request as the weekly fabric
delivery is received on Thursday and
preparations begin for the following day’s
despatch of customer orders. The explanation
might say:

Dear Bill,

I am sorry that | cannot grant your request to
change the days that you work, but to allow
you to not work on a Thursday would have a
detrimental effect on the performance of the
business.

Thursday is our busiest day of the week, when
all staff are required to ensure that the
machinists can continue making curtains while
stock is received, and finished curtains are
packaged ready to be despatched the
following morning. You are aware that on a
Thursday morning we receive our weekly
delivery of fabric. This requires the
involvement of all staff to help move the
material from the delivery bay into the
storeroom, before the newly made curtains
can be prepared for despatch the following
morning.

As | indicated when we met to discuss your
request, if you decide to change the day you
would prefer not to work to one earlier in the
week, then | would be happy to reconsider
your request.

Yours Sincerely,

B.E.M Ployer
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How to deal with an
unsolved request

Most requests will conclude when the
employer gives their decision, which must be
within one month of receiving the request.

But there will always be some instances
where an employee feels their request has
not been dealt with to their satisfaction. The
employee may want to involve a third party or
think about making a formal complaint. This
section outlines the options available.

Informal discussion between the
employee and employer

In the first instance, it is likely to be in the
interest of all parties to try to resolve the
problem within the workplace.

It may be that the employee believes there
has been a simple misunderstanding of the
procedure and that this has affected the
employer’s decision.

If the employee feels able to discuss a
complaint with the manager, it may be
possible to resolve the issue without the need
to resort to more formal mechanisms.

Where a time limit has not been met, for
example, it may be far more effective to speak
to the manager directly. In this case, letting
management know that they need to reply as
soon as possible, rather than seeking to
pursue the matter through the formal dispute
resolution process, would be the best option
for everyone.

Third party assistance

Despite the best efforts of both parties, there
will be cases where it may not be possible to
resolve a disputed request in the workplace.
However, neither the employee nor the
employer may want to use the formal dispute
resolution process. Both may want to try to

resolve the matter in an informal fashion. In
such circumstances, either party can seek
assistance from the Ministry of Business,
Innovation and Employment.

In specific circumstances, employees may
make a formal complaint first to a Labour
Inspector and then possibly the Mediation
Service and the Employment Relations
Authority.

Another external third party may also be
appropriate, for example, a union
representative, a local business
representative body or another person with
appropriate expertise.

The third party may attempt to resolve the
problem through discussion. They will talk
through the issues surrounding the problem,
outline the law relating to the case where
necessary and generally help parties become
aware of the options open to them.

In what circumstances can a
formal complaint be made?

Employees can make a formal complaint only
where they believe the employer has failed to
comply with the process set out in Part 6AA.

If an employee believes that his or her
employer has not complied with the process
set out in the law, they can refer the non-
compliance to the Ministry of Business,
Innovation and Employment. The Ministry,
through a Labour Inspector, must assist the
employee and employer to resolve the matter
to the extent practicable in the circumstances.
If after working with a Labour Inspector, the
matter remains unresolved, the employee
may request mediation.
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If mediation does not resolve the matter, the
employee may apply to the Employment
Relations Authority. A matter may be taken to
the Authority if, for example, the reason for
refusal given by the employer is not one of
the Recognised Business Grounds (as this
would be noncompliance with the required
process).

Employees, however, have no right to make a
complaint where they simply disagree with
the grounds provided by the employer for
refusing a request. The Authority does not
have the power to question the employer’s
reasons for declining a request, nor can it
consider whether or not the employer acted
fairly or reasonably.

As a matter of good practice, employers
should always provide an explanation that is
as full and open as possible.

Time limits

Employees must apply to the Authority:

e Within 12 months of the employer’s
refusal of the request, or

e Where the request is not responded to,
up to 15 months after the employer
received the request.

Remedies and compensation

If the Authority determines that the employer
has not complied with the process as set out
in the law, it can impose a penalty payable by
the employer to the employee concerned.

The Authority cannot require the employer to

accept and implement the requested working
arrangement.

10

What is a labour
inspector/mediation/the
Employment Relations Authority?

For information on the range of services and
institutions available to support good
employment relations, visit:
www.mbie.govt.nz.

How the “right to request”
interacts with other legislation

The “right to request” is one way for
employers and employees to find flexible
working arrangements that suit them both.
Failure to follow the process will provide the
employee with a basis to take their case to
mediation or the Employment Relations
Authority.

Other legislation that employers should be
aware of when considering requests for
flexible work includes the Health and Safety in
Employment Act 1992 and the Holidays Act
2003. For information about these Acts, visit:
www.mbie.govt.nz.
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Some of the more common flexible working arrangements

Flexi time

Flexi hours

Options that allow
employees to vary their
work hours.

Flexi weeks

Options that allow
employees to vary their
weekly work pattern.

Improves efficiency if work schedules
match employees’ most productive
hours.

Gives employees more control over
scheduling personal responsibilities
during the workday.

Allows for commuting outside of
peak rush hours.

Retains employees who need time
off to care for dependents or to meet
other responsibilities outside of paid
work.

Expands labour pool.

Brings broader range of knowledge,
skills and experience.

Provides an option for employees
who want to reduce their hours, but
whose jobs cannot be done on a part
time basis.

Improves productivity if some work
can best be accomplished during
quieter times of the day/week.
Allows for more days off.

Flexi time / Adjusted hours — employees work for an agreed total number of ‘core
hours’ and choose when their working day begins and ends.

Core hours — hours (for example, 10am to 4pm) during which employees working
flexi time must be at work.

Staggered hours — different start and finish times for employees in the same
workplace.

Time in lieu / Time banking — any extra hours worked are compensated for by paid
time off.

Flexi breaks —stopping for breaks at times that suit the employee’s particular
workload.

Part time / Reduced hours / Job sharing / Job splitting — these options mean that
employees work less than full time hours. To achieve this, the job is often redesigned
and responsibilities split between a number of part time employees.

As needed hours / On call / Casual — employees are on call and work hours as
needed, either at home or in the workplace.
Compressed week — weekly full time hours are worked over a shorter time period.

Weekday/weekend swap — employees swap working on a weekday for working on a
weekend day.
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Example of approaches to flexibility

Potential benefits

Decreases the number of days
employees commute.

Allows for commuting outside of
peak rush hour.

Shift self-selection — employees contribute to development of shift work schedules

and choose own shifts.

Weeks on/weeks off — working one or several weeks and taking one or several
weeks off.

Flexi year

Options that allow
employees to vary their
yearly work pattern.

Provides options for employees to
take limited or extended time off
from work to manage various family
and personal responsibilities.

Term-time working — working during the school terms and taking paid or unpaid
time off during school holidays.

Annualised hours — an agreed number of hours worked on a yearly rather than a
weekly basis.

Buyable leave — employees exchange an agreed reduction in salary for extra periods
of leave over a specified period.

Flexi place

Flexi location
Options that allow
employees to work
from locations other
than their designated
workplace.

Offers alternative to relocation.
Expands labour pool geographically.
Reduces office space and associated
costs.

Accommodates employees with
disabilities.

Reduces or eliminates commuting.
Provides an environment with fewer
workplace distractions.

Allows employees to work during
their “personal best time”.

Tele-working / Tele-commuting / Home-working / Remote-working — all these
options involve working from home or another location outside of the workplace on
either a full or part time basis

Flexi worksite

Options that allow
employees to work
from different locations
within the workplace.

Encourages collaboration across
work-groups and project teams.
Reduces permanent office space and
associated costs.

Hot desking — temporary use of a workstation.
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Potential benefits Example of approaches to flexibility

Flexi career

Flexi career e Expands labour pool. Career break / Sabbatical — extended periods of leave that are normally unpaid.
Options that allow e Provides options for gradual return

employees to move in to work after parental or other leave. | Work transition — provides opportunities for employees to make changes in their
and out of the e Allows gradual entry into retirement. | work hours, location, or job responsibilities. For example, moving to a less
workforce and e Provides opportunities for cross- demanding job when approaching retirement.

structure their career training and skill enhancement.

around other interests/ Phased retirement — hours of work are progressively reduced until full retirement is
responsibilities. reached at a specified date.

Phased return / Gradual return — hours of work are progressively increased until a
final schedule of full or part time hours is reached at a specified date. Often used by
parents returning from parental leave.

Self-managed work — employees work in their own way, often without direct
supervision, towards an agreed goal.

Job rotation / Role rotation — employees move between two or more jobs so they
can cross-train and develop a wider variety of skills.
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Form A - Request for flexible working arrangements

How to apply

Requesting flexible working arrangements is straightforward. You can use this form to make your
request. The more information you give, the easier it will be for your employer to make a decision
about your request.

Make sure that you complete all the sections of the request form, including the sections that tell
your employer:
¢ What effect your new working arrangement will have on your employer and colleagues.
¢ How the effects on your employer and colleagues could be dealt with.

Apply well in advance

Your employer has one month to deal with your request, but it could take longer if difficulties arise.
So make sure you:

e Apply well in advance,

e Submit your request as soon as it’s complete,

e Keep a copy of your request and note when you submitted it.

(Type/write your name and address)

To (Use either your employer’s first name or surname) (Include full name and address)

| would like to request a variation to my current working arrangements under Part 6AA of the
Employment Relations Act 2000.

My current working arrangement is:

Place of work: (Give full street address)

Days and hours of work: (Example: Monday to Friday 8.00am to 5.00pm)
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The working arrangement | would like to have in the future is:

Place of work: (Give full street address)

Days and hours of work: (Example: Monday to Friday 8.00am to 5.00pm)

I would like the new working arrangement to be permanent and commence from:
Example: Monday 7 September 2015

OR

| would like the new working arrangement to be temporarily commencing from:
Example: Monday 7 September

and ending on: Example: Friday 30 October

The new working arrangement will affect my employer and colleagues in the following way:
Example: | will not be able to work with James on Monday afternoon as | do now.

| think the effect on my employer and colleagues can be dealt with by:
Example: James and | could work together on either Thursday or Friday afternoon.

Personal details

Name: Staff or payroll number:
Manager:
Signed: Date:

Note to your employer

This is a request for flexible working arrangements made under Part 6AA of the Employment
Relations Act 2000. You must deal with this request within one month of the date you received it.
Forms and guidelines for responding to this request can be found at:
www.employment.govt.nz/worklife/flexible/act.
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Form B - Approval of request for flexible working
arrangements

How to approve a request for flexible working arrangements

Once you've considered your employee’s request for flexible working arrangements, you'll need to
let them know your decision in writing.

In some cases, you may be unable to approve the requested arrangement but you may want to
explore alternatives to find an arrangement that works for you and your employee.

This form can be used to approve your employee’s request or approve an alternative arrangement.

To: (use your employee’s full name)

| have considered your request for a variation to your working arrangements under Part 6AA of the
Employment Relations Act 2000.

Either

_____lconfirm that | have approved your request.

Or

_____ | am unable to accommodate your original request.

However, | am able to offer the following alternative arrangement which we have discussed and you
agreed would be suitable for you.

Your new working arrangement will be as follows:

Please note that the change in your working arrangement will be a permanent change to your terms
and conditions of employment unless a specified period of time is identified and agreed for which
the new arrangement will last.

If the change is permanent, you will have no right to revert to your previous working arrangement
unless otherwise agreed.

Your new temporary working arrangement will commence on: dd/mm/yy and end: on dd/mm/yy

If you have questions about the information provided on this form, please contact me to discuss
them as soon as possible.

Signed: Date:
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Form C - Decline of request for flexible working
arrangements

It may not always be possible to agree to an employee’s request for flexible working arrangements.
However, it is important that you give any request your full consideration.

When declining a request, you must:
e State the ground/s for your refusal, and
e Explain the reasons for these ground/s.

This form can be used when refusing a request.

Grounds for refusal

There are only certain grounds on which you can refuse a request for flexible working arrangements
under Part 6AA of the Employment Relations Act 2000. You can find these at:
www.employment.govt.nz/worklife/flexible/act .

To: (Use your employee’s full name)

| have considered your request for a variation to your working arrangements under Part 6AA of the
Employment Relations Act 2000.

| am sorry but | am unable to accommodate your request on the following business ground/s: (state
the ground as per the guidelines at www.employment.govt.nz/worklife/flexible/act).

The ground(s) applies in the circumstances because:

Signed: Date:
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