
COMPETITION TRIBUNAL 
REPUBLIC OF S O U T H AFRICA 

Case no: 41 /CR/May04 

Appl icant 

Respondent 

Order 

In the matter be tween: 

The Compet i t ion Commiss ion 

and 

Toyota South Afr ica Motors (Pty) Ltd 

Further to the appl icat ion of the Compet i t ion Commiss ion in terms of Sect ion 49D, 
in the above matter -

The Tr ibunal hereby conf i rms the order as agreed to and proposed by the 
Compet i t ion Commiss ion and the respondent. 

02 June 2004 
D.H. Lewis Date 

Concurr ing: N. Mano im, M. Moerane 



In the Compet i t ion Tr ibunal of South Africa 

Held at Pretoria 
CT Case No: 

CC Case No: 2003May463 

In the matter be tween: 

The Compet i t ion C o m m i s s i o n Appl icant 

and 

Toyota South Afr ica Motors (Pty) Ltd Respondent 

Consent Order , regarding violat ion of sect ion 5(2) of the Compet i t ion Act, 

T h e Appl icant and the Respondent in the above matter hereby agree to conc lude a 

consent order in te rms of sect ion 4 9 D of the Compet i t ion Act No 89 of 1998, as 

a m e n d e d , on the te rms set out more fully below. 

1. Def ini t ions 

For the purposes of this Consent Order the fo l lowing def in i t ions shall apply: 

1.1 The "Act" means the Compet i t ion Act, 1998 (Act No 89 , of 1998), as 
a m e n d e d 

1.2 "Commission" means the Compet i t ion Commiss ion of South Afr ica, a 
statutory body, establ ished in terms of sect ion 19 of the Act, wi th its 
pr incipal place of bus iness at Bui lding C, Glenf ield Off ice Park, 
Corner G lenwood Road and Oberon Street , Faer ie Glen, Pretoria, 
Gau teng . 

1998 (Act No. 89 of 1998) , as a m e n d e d 
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1.3 "Competition Tribunal" means the Compet i t ion Tr ibunal of South 
Afr ica, a statutory body, establ ished in te rms of sect ion 26 of the Act, 
with its principal place of business at Bui ld ing C, Glenf ie ld Off ice 
Park, Corner G lenwood Road and Oberon Street, Faer ie Glen, 
Pretor ia, Gauteng . 

1.4 "Complainant" means Graeme R Tucker , an adul t male legal advisor 
w h o resides at No. 15 Marrakesh Col laera ine Drive Riverclub, 

Sand ton , Johannesburg . 

1.5 "Complaint" means the compla int lodged with the Commission by 
the Compla inant in terms of sect ion 49B of the Ac t and fi led with the 
Commission under case number 2003May463 

1.4 "Consent Order"means this agreement in its duly s igned form by 
both the Commission and the Respondent. 

1.5 "Days" means ca lendar days . 

1.6 "Respondent" means Toyota South Afr ica Motors (Pty) Ltd (and 
related companies) ("Toyota"), a company duly incorporated in 
accordance with the company laws of the Republ ic of South Afr ica 
with its principal p lace of bus iness at No. 1 W e s c o Park, East Service 
Road , Sandton , 

1.7 "Related companies" means any relevant hold ing company , 
subsid iary or associated company thereof 

2. Background 

The Complainant lodged a complaint wi th the Commission in terms of 

sect ion 4 9 B of the Act on 2 May 2003, 

In his complaint submiss ion , the Complainant made the fo l lowing 

al legat ions: 

2.1 The Complainant d iscovered, whi le in the process of negot iat ing the 

purchase of a Toyota 160i GLS in the Johannesburg area, that a 

number of dealerships were offer ing the same d iscounts on the new 
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Toyota Corol la range, wh ich was a 1 % m a x i m u m f leet d iscount for 

smal l compan ies and a 2 % max imum discount for large compan ies 

2.2 The Complainant fur ther al leged that he was adv ised by certain of 

the sa lespersons that any fai lure by a dea ler to implement the 

d iscount structure imposed by Toyota wou ld expose the dealer to a 

f ine 

2.3 The Complainant bel ieved that Toyota might be engaging in a 

restr ict ive vert ical pract ice or the pract ice of m in imum resale price 

main tenance. 

3. The Invest igat ion 

3.1 Fol lowing the submiss ion of the complaint by the Complainant, the 

Commission under took an invest igat ion into the a l leged prohibi ted 

pract ices of Toyota. 

3.2 The invest igat ive t e a m obta ined documenta t ion sett ing out Toyota 's 

pricing d iscount structure and the Commission issued summons 

against f ive Toyota dealer pr incipals to appear before the 

Commission in order to be interv iewed, and to submit copies of all 

documenta t ion relat ing to the determinat ion of resale prices 

3.3 Consequent ly , the Commission engaged in d iscuss ions with Toyota . 

Pursuant to these d iscuss ions Toyota submi t ted a wr i t ten s ta tement 

sett ing out the pert inent facts in relation to Toyota 's "you play, you 

pay"discount policy ("the policy") 

3 4 As a result of its invest igat ion, the fo l lowing facts became apparent to 

the Commiss ion : 
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3.4.1 On 16 Sep tember 2002 Toyota , in conjunct ion with the launch 

of the new Corol la, in t roduced a pol icy of prescribing 

m a x i m u m discounts on its list pr ices to dealers Max imum 

d iscounts under the policy var ied by mode l and type of 

cus tomer For example , dealers were not permit ted to offer 

any d iscount on certain top-of- the range mode ls , such as the 

Toyota Land Cruiser 100 ser ies or the Lexis RX300 For other 

more popular mode ls , such as the Corol la , dealers were 

permi t ted to offer a 2 % max imum d iscount to strategic f leet 

owners and a 1 % discount to other cus tomers The highest 

d iscount permit ted under the pol icy in respect to any model 

was 12 5% The effective dates, mode ls , and max imum 

d iscounts permit ted under the pol icy are summar ized in the 

table that appears in sect ion 3.4.5 be low 

3.4.2 Toyo ta engaged in the above-ment ioned conduct dur ing the 

per iod between 16 September 2002 and 1 Sep tember 2003 

3.4.3 Toyo ta enforced the policy th rough f ines levied on dealers who 

did not comply wi th the policy A l together 8 f ines of R25 000 

( twenty f ine thousand rand) we re levied against eight dealers 

in this per iod for non-compl iance with the pol icy 

3.4.4 Toyota states that no max imum discount pol icy was appl ied 

prior to 16 Sep tember 2002 

3 4 5 The table below sets out the model ranges that were affected 

by the pol icy, together with the dates f rom which the policy 

w a s appl ied to such model ranges: 



Dates Models Max imum 

Discount 

16 Sep tember 2002- New Corol la 

1 Sep tember 2003 Private Owners 1 % 

(11,5 months) Strategic Fleet Owners 2 % 

22 November 2002- Prado Land Cru iser 0 % 

1 Sep tember 2003 Land Cruiser 100 ser ies 0 % 

(9.3 months) 

1 February 2003 - RunX 

1 Sep tember 2003 Private Owners 1 % 

(7 months) Strategic Fleet Owners 2 % 

1 Apr i l 2003 - Tazz / Carri 2 % 

1 Sep tember 2003 Camry 2 % 

(5 Months) Hi-Ace 1 % 

RAV4 6 % 

Land Cruiser P ickup 6 % 

C o n d o r / Stal l ion (pre-faceli f t) 12 .5% 

29 Apri l 2003 - Lexus RX300 0 % 

1 Sep tember 2003 

(4 months) 

16 July 2 0 0 3 - Hilux (Private Owners ) 12 .5% 

1 Sep tember 2003 Hi-Ace Panel V a n 

(1.5 months) Condor / Stal l ion (face-l i f ted 12 .5% 

models) 

1 Sep tember 2003 Cancel lat ion of 'You play, you 

pay" pol icy in relat ion to all 

models 

3.4.6 The policy of prescr ibing m a x i m u m discounts was 

imp lemented in a s taggered fash ion , as indicated in the table 

above. 
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3 5 Toyota states that fo l lowing the Commiss ion 's invest igat ion, on 1 

Sep tember 2003 at a meet ing wi th its dealers , Toyota announced the 

wi thdrawal of the policy. The cancel lat ion of the pol icy was embod ied 

in a revised Dealer Bulletin issued on 12 Sep tember and also 

reaff i rmed in a news release to Toyota dea lers and Toyota 's 

emp loyees , dated 6 October 2003. 

3.6 Subsequen t to the cancel lat ion of the policy, Toyota refunded 

the f ines to the dealers concerned 

4. Relevant provis ions of the Act 

4 .1 Sect ion 5(2) prohibits the pract ice of m in imum resale price 

main tenance. Sect ion 5 of the Act states: 

"5. Restrictive Vertical Practices Prohibited: 

1) An agreement between parties in a vertical relationship 

is prohibited if it has the effect of substantially 

preventing or lessening competition in a market, unless 

a party to the agreement can prove that any 

technological, efficiency or other pro-competitive, gain 

resulting from that agreement outweighs that effect 

2) The practice of resale price maintenance is prohibited. 

3) Despite subsection (2), a supplier or producer may 

recommend a minimum resale price to the reseller of a 

good or service provided -

(a) the supplier or producer makes it clear to the 

reseller that the recommendation is not binding; 

and 
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(b) if the product has its price stated on it, the words 

"recommended price" appear next to the stated 

price." 

4 2 In order to sustain a charge of m in imum resale price main tenance 

against the Respondent the fo l lowing e lements must be proved: 

4 2.1 an understanding wi th in the industry regarding the prices at 

wh ich dealers wou ld on-sel l the vehic les concerned ; 

4.2.2 the manufacturer enforces this unders tand ing by imposing a 

sanct ion against dealers who do not comply wi th the 

manufacturer 's de termined pr ices. 

5, Commiss ion 's f indings 

5 1 The Commiss ion is of the v iew that the conduct referred to in 

paragraphs 3.4.1 - 3,4.6 falls wi th in the ambi t of sect ion 5(2) of the 

Act in that it amounts to the main tenance of m in imum resale pr ices. 

5.2 The Commiss ion is of the v iew that Toyota fai led to comply with the 

provis ions of sect ion 5(2), wh ich prohibi ts the pract ice of m in imum 

resale price main tenance. 

5.3 The Commiss ion is of the v iew that Toyota 's implementat ion of the 

max imum discount policy and enforcement thereof th rough penal t ies 

to dealers who fai led to comply wi th the policy w a s unlawful and in 

contravent ion of sect ion 5(2) of the Ac t 
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6. A g r e e m e n t concern ing conduct 

The Commission and Toyota agree that Toyota shal l : 

6.1 cease and desist f rom engaging in the a l leged ant i -compet i t ive 

conduct of resale price main tenance by impos ing a max imum 

discount structure in respect of all their motor vehic les; 

6.2 take prompt and effective act ion in ensur ing that the dea lers 

terminate their part in implement ing the al leged ant i -compet i t ive 

conduct . 

6.3 Toyota will not itself or through any off icer or emp loyee of Toyota or 

any person author ized to act on behal f of Toyota notify to dealers , or 

o therwise publ ish, in relat ion to any goods , a price stated or 

ca lculated to be unders tood as the min imum price which may be 

charged on the resale of any Toyota S.A. products, other than as 

express ly prov ided for in sect ion 5(3) of the Act ; 

6.4 refrain in the future f rom engaging in any a l leged unlawful conduct in 

its deal ings with its dealers; 

6.5 circulate to all its dealers wi th in one month f rom the date of this 

consent order a s ta tement conveying the subs tance of the consent 

order and advis ing t h e m : 

6 5 1 that they are f ree to sel l , advert ise and display for sale of 

goods suppl ied by Toyota at whatever price they may choose; 

6.5.2 that Toyota does not in any way condone and posit ively 

d iscourages agreements between dealers as to the prices to 
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be charged or quoted by the dealers for goods suppl ied by 

Toyota ; 

6.5.3 that Toyota will not be party to or in any way support 

agreements between dealers as to the prices to be charged or 

quoted by the dealers for goods suppl ied by Toyota ; and 

6 6 prov ide copies of this consent order to each of its present directors 

and provide a copy to any fu ture director on his or her appointment 

and in each case will draw the attent ion of the director to the contents 

of this consent order; 

6.7 insti tute, within six months f rom the date of this order, a compl iance 

p rog ramme des igned to ensure that employees and dealers are 

in formed about Toyota 's obl igat ions under compet i t ion law and the 

ex is tence and substance of this consent order; 

6.8 require its emp loyees to comply with the substance of this consent 

order and wil l take appropr iate discipl inary act ion against any 

emp loyee w h o fails to do so; and 

6.9 submi t a compl iance p rogramme to the Commission Such 

compl iance p rog ramme will inc lude, but not l imited to, establ ishing a 

mechan ism for consumers to report any cont ravent ions of the Act 

6 10 
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7. Administ rat ive penalty 

7.1 In accordance wi th the provis ions of sect ion 58(1)(a)(i i i ) read with 

sect ion 59(1 )(a), 59(2) and (3) of the Act, Toyota agrees to pay an 

administ rat ive penalty in set t lement of any cont ravent ion of sect ion 

5(2) of the Act in relation to the per iod 16 Sep tember 2002 to 1 

Sep tember 2003. 

7.2 Toyota agrees to pay an administrat ive penal ty in the amount of R12 

000 000 (twelve mil l ion rand) to be paid not later than thirty (30) days 

after the conf i rmat ion of this Consent Order by t he Tribunal The said 

amount is payable to the Commission, w h o s e bank ing detai ls are as 

fo l lows: 

Bank: A B S A 

N a m e of Account : The Compet i t ion Commiss ion Fees 

Branch Name: Pretoria 

Branch Code : 323345 

Accoun t Number : 4050778576 

8 Waiver of d a m a g e s 

The compla inant has indicated to the Commiss ion in wri t ing that he 

has waived his right to seek any damages , wh ich may have ar isen 

pursuant to his compla int . 
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Dated and s igned at Johannesburg on this the 29th day of March 2004. 

Dr Johan van Zyl 
President and Chief Execut ive Officer 
Toyota South Afr ica Motors (Pty) Ltd 

Date 

Dated and s igned at Pretoria on this the 2nd day of April 2004 . 

Adv. Menzi Simelane 
T h e Commiss ioner 
Compet i t ion C o m m i s s i o n 

Date 

9. Effect 

Nothing in this consent order amounts to an admiss ion of liability and 

no s ta tements shall have any pr ima facie effect in any subsequent 

private lawsuit that m a y be brought against Toyota . 

10. Var iat ion 

No contract vary ing, add ing to, delet ing f rom or cancel ing this 

agreement , and no waiver of any right under this agreement , shall be 

effect ive unless reduced to wri t ing and s igned by or on behalf of the 

part ies. 


