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Preface to the Third Edition

Bill Hillman wrote the first two editions of this book at critical
stages in the life of U.C.C. Article 9. The first edition came along
when the original statute was a well-travelled adult. It showed that
the courts still had much to teach about how to (and how not to)
draft secured transactions documentation. Then, just as Revised
Article 9 went into force in all states, Bill rewrote the book to guide
both transactional lawyers and litigators through the transition.

Now that Bill has retired from the bench, and a generation of
highly skilled and experienced lawyers has grown up using what
was once this “new” law, my task is to present Revised Article 9 as
it has come into its own.

This edition has been written from the perspective that Revised
Article 9 is a mature law in its own right. But it also recognizes that
pre-revision case law is still useful for understanding and interpret-
ing much of the current statute.

The goal of this book remains to share best practices within the
broad legal framework. Case law continues to expose costly and
needless drafting errors. The courts wrestle with applying a complex
law to ever more intricate deals that have gone sideways. Once in a
while, a ruling surprises the drafters of the Code, but whatever the
result, lawyers can always learn how to do their jobs better.

The earlier editions of this book were engaging conversations
between the author and the reader. I hope this new edition contin-
ues that conversation and that you find it useful.

THOMAS S. HEMMENDINGER

Providence, Rhode Island
June 4, 2017
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Preface to the Second Edition

The first edition of this book began with a strong emphasis on
drafting. Readers appeared to be primarily “doc[ument] persons,” as
was the author, primarily concerned in creating coherent and inte-
grated loan documentation for secured transactions large and small.
Over the years the emphasis of the text changed, as the primary crit-
ics of loan documents changed from senior partners and opposing
counsel to judges, primarily bankruptcy judges, who often sought guid-
ance from the text. My viewpoint also changed, as I moved from prac-
tice onto the bench.

The mass of reported cases became increasingly sophisticated, as
judges moved beyond technical drafting errors, actual or perceived,
to questions of conflicts between documents within a transaction
and onward to what I call the “Code Wars,” perceived conflicts
between the aims of the Uniform Commercial Code to protect the
rights of secured creditors and the goal of bankruptcy to insure equal
distribution of assets among creditors. The interaction is sometimes
blatant and sometimes rather subtle, but it cannot be ignored, espe-
cially with one express goal of the 2001 revision being to protect
secured creditors from the trustee in bankruptcy.

The next few years will be interesting for those in the field as
drafters and litigators. Pre-Revision precedents may be dragged
bodily into the new era, whether they fit or not. Cases arising under
the older statute will continue to be dominant in the courts for at
least the next several years.

This edition will straddle the line, providing both coverage of
the twentieth century Code and the Revision, since litigation will
involve both and scriveners should be aware of the older errors, lest
they repeat them.

WILLIAM C. HILLMAN

Boston, Massachusetts
March 18, 2002
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Preface to the First Edition

More than twenty years ago I wrote a short law journal article ana-
lyzing the handful of Article 9 documentation cases then reported.
My belief was that the litigation had resulted from unfamiliarity
with the then new Uniform Commercial Code, and that the cases
would soon fade away. This is unquestionably the worst prognosti-
cation of my life.

I look behind my desk at more than forty volumes of U.C.C.
cases, indexed in a twenty-volume digest, and realize that the flow
of cases is ever increasing.

In an attempt to keep up to date, I travel with stacks of advance
sheets, briefs, and newsletters. This text has been written largely
while in motion, or while resting after travel. The manuscript is
well traveled, having been coffee-soaked over the Atlantic, stolen in
Florida, and nibbled by kittens in Providence.

When Bill Cubberley of PLI suggested that my collection of
notes be published, I agreed, on condition that a loose-leaf text be
produced. The area is rapidly changing and developing and I hate
pocket parts.

Readers will find the footnotes to contain more than just rep-
resentative cases. I feel that counsel should be aware of deci-
sions of the court where he is appearing, and so I have opted for
comprehensiveness.

There are divergent views about the precedent value of lower
court decisions—particularly bankruptcy court decisions. The pur-
ists seem to feel that only an opinion forged in the fire of the appel-
late process should be cited. I disagree. The lower courts are where
the action is, and much useful information and reasoning is con-
tained in trial court decisions.*

There seems to be a hidden agenda behind many of these deci-
sions, a return to what Grant Gilmore called “the worst formal
requisites holdings under the nineteenth century chattel mortgage
acts.” This may be caused by a judicial intuition that secured par-
ties under the U.C.C. have too great ease in overreaching, which
can only be controlled by an application of strictissimi juris to loan

*

This was written long before a lower court black robe was even a gleam in
the author’s eye.—W.C.H.
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documents. On the other hand, the cases may simply result from
conservative interpretations in aid of preserving the integrity of the
statutory scheme. The reader can draw his or her own conclusions.

WILLIAM C. HILLMAN

Bergen, Norway
April 27, 1987
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Introduction

In the high and far-off times, the original author of this book noted
here that the surface simplicity with which one can create security
interests under Article 9 of the Uniform Commercial Code (U.C.C.)
often traps the unwary. He said that the goal of Article 9—"to provide
a simple and unified structure within which the immense variety
of present-day secured financing transactions can go forward with
less cost and with greater certainty”!—has not been realized. In the
words of the Second Circuit, “despite the simplification and clarifi-
cation of the law, the answers to relatively straightforward questions
remain clouded by uncertainty.”? It has been said that “at times the
Uniform Commercial Code may seem to the reader as unintelligible as
the Latin phrases which preceded it.”? The current version of Article 9,
twice as long and thrice as complex as the original, adds to the bewil-
dering morass.

Further complicating a full understanding of Article 9 is its ven-
erable but complicated history. It has undergone a number of iter-
ations since it first took the stage in the 1950s. To understand the
volumes of case law on the subject, one has to be familiar with five
of those versions.* The first broadly adopted version is commonly
referred to as the 1962 Code. In 1972, Article 9 was amended to

1. Prior U.C.C. § 9-101 official cmt.

2 Red Carpet Homes v. Gerling (In re Knapp), 575 E2d 341, 342 (2d Cir.
1978).

3. Inmi-Etti v. Aluisi, 492 A.2d 917 (Md. Ct. Spec. App. 1985).

4. “[Revised Article 9] supersedes former Uniform Commercial Code (UCC)

Article 9. As did its predecessor, it provides a comprehensive scheme for
the regulation of security interests in personal property and fixtures. For
the most part this Article follows the general approach and retains much
of the terminology of former Article 9. In addition to describing many
aspects of the operation and interpretation of this Article, these Com-
ments explain the material changes that this Article makes to former
Article 9. Former Article 9 superseded the wide variety of pre-UCC secu-
rity devices. Unlike the Comments to former Article 9, however, these
Comments dwell very little on the pre-UCC state of the law. For that
reason, the Comments to former Article 9 will remain of substantial his-
torical value and interest. They also will remain useful in understanding
the background and general conceptual approach of this Article.” U.C.C.
§ 9-101, cmt. (emphasis added).
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address a number of issues that had arisen in practice.’ In 1994, the
new version of Article 8 on investment securities required a number
of changes to Article 9.

In 1999, the sponsors of the U.C.C. thoroughly overhauled Article 9.
This version has been adopted in all states, generally effective in
2001. A set of narrowly targeted but important amendments came
out in 2010. All states have adopted them. In this book, we call the
1999 revision and the 2010 amendments “Revised Article 9,” “current
Article 9,” or simply “Article 9,” and the prior versions “former Article 9,”
“old Article 9,” or “prior Article 9.”

We concentrate on Revised Article 9, but provide old Article 9 back-
ground where it is helpful or necessary to understand the current
statute. Case law under old Article 9 remains valid under Revised
Article 9 on many topics, and this book points out where this is so.

In the course of these revisions, many provisions of Article 9 have
been moved to different section numbers. To help the reader keep
track of what went where and what came from where, this book
includes an appendix comparing the section numbers in old Article 9
and Revised Article 9.

So it is doubtful that today the Fifth Circuit could, with as much
assurance as it did in 1978, say that if one seeks, one will find.

At first glance, the UCC may appear to be a compendium of con-
fusing and seemingly contradictory rules enacted to govern myri-
ad business transactions. Upon closer scrutiny, the UCC is found
to be a finely tuned statutory mechanism containing interlocking
provisions designed to provide certainty in commercial transac-
tions. Once the pieces of this puzzle are correctly aligned, the
UCC furnishes an answer to almost any question involving the
rights and liabilities of the parties to a covered transaction.’

Chapter 1 provides an outline of the proof of a prima facie case
seeking to enforce an Article 9 security interest. It is keyed to the sub-
sequent materials in the book where particular issues are discussed
in depth. Readers with less than a rudimentary knowledge of secured
transactions should read chapter 2 (The Basics) and chapter 3 (Scope)
before proceeding further.

5. “General Comment on the Approach of the Review Committee for Article 9”
(included in the 1972 Official Text) by the Review Committee of the Per-
manent Editorial Board for the Uniform Commercial Code.

6. Union Bank v. First Nat’l Bank, 621 E2d 790 (5th Cir. 1978).
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