The International Comparative Legal Guide to:

Employment & Labour Law 2019

9th Edition
A practical cross-border insight into employment and labour law

Published by Global Legal Group, with contributions from:

A. Lopes Muniz Advogados Associados

ACG International

Al Hashmi Law

Amit, Pollak, Matalon & Co.

AnlJie Law Firm

BAS - Sociedade de Advogados, SP RL
Carnelutti Law Firm

CDZ Legal Advisors

Cheadle Thompson & Haysom Inc. Attorneys

Debarliev, Dameski & Kelesoska,
Attorneys at Law

Deloitte Kosova Sh.p.k.

Deloitte Legal Sh.p.k.

DQ Advocates Limited

Egorov Puginsky Afanasiev & Partners
Emplaw Advokater AB
Esenyel|Partners Lawyers & Consultants
Etude Jackye Elombo

Filion Wakely Thorup Angeletti LLP
GANADO Advocates
GERLACH Rechtsanwalte

Hamdan AlShamsi Lawyers and
Legal Consultants

Hassan Radhi & Associates

Hogan Lovells

Homburger

Hughes Hubbard & Reed LLP
Koushos Korfiotis Papacharalambous LLC
Lakshmikumaran & Sridharan
Latournerie Wolfrom Avocats

Law firm Safar & Partners, Ltd
Lewis Silkin

Lund Elmer Sandager Law Firm LLP
Lydian

McCann FitzGerald

Meridian Law Chambers

MJM Limited

Monereo Meyer Abogados
Mori Hamada & Matsumoto
ONV LAW

People + Culture Strategies
Porzio Rios Garcia

R&T Asia (Thailand) Limited
Ratkai Law Firm

SANDIVA Legal Network
Seow & Associates

SEUM Law

Udo Udoma & Belo-Osagie

Waselius & Wist

Winkler Partners
global legal group



The International Comparative Legal Guide to: Employment & Labour Law 2019

global legal group

Contributing Editors
Stefan Martin &
Jo Broadbent, Hogan Lovells

Sales Director
Florjan Osmani

Account Director
Oliver Smith

Sales Support Manager
Toni Hayward

Sub Editor
Jane Simmons

Senior Editors
Caroline Collingwood
Rachel Williams

CEO
Dror Levy

Group Consulting Editor
Alan Falach

Publisher
Rory Smith

Published by

Global Legal Group Ltd.
59 Tanner Street

London SE1 3PL, UK

Tel: +44 20 7367 0720
Fax: +44 20 7407 5255
Email: info@glgroup.co.uk
URL: www.glgroup.co.uk

GLG Cover Design
F&F Studio Design

GLG Cover Image Source
iStockphoto

Printed by
Stephens & George
April 2019

Copyright © 2019
Global Legal Group Ltd.
All rights reserved

No photocopying

ISBN 978-1-912509-64-5
ISSN 2045-9653

Strategic Partners

PEFC Certified

“This productis

PEFC’

PEFCI6-33-254

wwwpefc.org

Country Question and Answer Chapters:

1 Albania Deloitte Legal Sh.p.k.: Sabina Lalaj & Ened Topi 1

3 Austria GERLACH Rechtsanwilte: Roland Gerlach & Markus Loescher 18

5 Bahrain Hassan Radhi & Associates: Ahmed Abbas & Sayed Jaffer Mohammed 30

7 Bermuda MJIM Limited: Fozeia Rana-Fahy 44

9 Canada Filion Wakely Thorup Angeletti LLP: Carol S. Nielsen & Cassandra Ma 58

11 China AnlJie Law Firm: Zhenghe Liu & Samuel Yang 71

13 Denmark Lund Elmer Sandager Law Firm LLP: Michael Moller Nielsen &

Julie Flindt Rasmussen 88

15 France Latournerie Wolfrom Avocats: Sarah-Jane Mirou 103

17 Hong Kong Lewis Silkin: Kathryn Weaver & Catherine Leung 119

19 India Lakshmikumaran & Sridharan: Neeraj Dubey & Rohit Subramanian 134

21 TIreland McCann FitzGerald: Mary Brassil & Stephen Holst 149

23 Israel Amit, Pollak, Matalon & Co.: Rachel Harari-Lifshits & Naama Babish 165

25 Japan Mori Hamada & Matsumoto: Shiho Ono & Yuko Kanamaru 182

27 Kosovo Deloitte Kosova Sh.p.k.: Ardian Rexha & Vjosa Misini 199

29 Macedonia Debarliev, Dameski & Kelesoska, Attorneys at Law:

Emilija Kelesoska Sholjakovska & Ljupco Cvetkovski 212

31 Malta GANADO Advocates: Dr. Matthew Brincat & Dr. Lara Pace 228

33 Mozambique BAS - Sociedade de Advogados, SP, RL: Pedro Madeira de Brito &

Lara Tarciana Sousa dos Mucudos Macamo 243

35 Nigeria Udo Udoma & Belo-Osagie: Jumoke Lambo & Mary Ekemezie 258

Continued Overleaf

Further copies of this book and others in the series can be ordered from the publisher. Please call +44 20 7367 0720

Disclaimer

This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.

Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication.
This publication is intended to give an indication of legal issues upon which you may need advice. Full legal advice should be taken from a qualified
professional when dealing with specific situations.

WWW.ICLG.COM



The International Comparative Legal Guide to: Employment & Labour Law 2019

glg

global legal group

@
Q
o
=}
(=3
<
£
[¢]
Z.
@]
=}
o
=}
[a¥
>
]
w»
<
(]
=
@
=
o
g
(=g
0]
=
z



Chapter 1

Albania

Deloitte Legal Sh.p.k.

Sabina Lalaj

Ened Topi

1 Terms and Conditions of Employment

1.1 What are the main sources of employment law?

The main pieces of legislation governing the employment relationship

in Albania are the Labour Code and the Law on Civil Servants. Herein

below are other sources along with the aforementioned acts, listed in

hierarchal order:

(i)  Albanian Constitution.

(ii)  Conventions governing employment matters as ratified by
the Republic of Albania.

(iii) Law no. 7961, dated 12.07.1995 “The Labour Code of the
Republic of Albania”, as amended (“Labour Code”).

(iv) Law no. 152/2013, dated 30.05.2013 “On the Civil Officer”,
as amended (“Law on Civil Servant”).

(v)  Lawno. 10237, dated 18.02.2010 “On Security and Health at
Work”, as amended.

(vi) Law no. 9634, dated 30.10.2006 “On Work Inspection”, as
amended.

(vii) Law no. 7703, dated 11.05.1993 “On Social Insurance in the
Republic of Albania”, as amended.

(viii) Law no. 10383, dated 24.02.2011 “On Obligatory Health
Care Insurance in the Republic of Albania”, as amended.

(ix) Law no. 10221, dated 04.02.2010 “On Protection from
Discrimination”.

(x)  Law no. 9970, dated 24.07.2008 “On Gender Equality”.

(xi) Law no. 108/2013, dated 28.03.2013 “On Foreigners”, as
amended.

(xii) Secondary legislation (i.e., decisions of the Council of
Ministers and various instructions or orders issued for the
implementation of the above).

Another important source is the unifying decisions of the Unified

Colleges of the Albanian Supreme Court that serve as mandatory

case law for disputes deriving from the employment relationship.

1.2 What types of worker are protected by employment
law? How are different types of worker distinguished?

A general distinction can be made among employees engaged in the
employment relationship governed by the Labour Code: private
sector employees and employees in certain categories of the public
sector; and public sector employees. The latter refers to civil
servants engaged in an employment relationship regulated by the
Law on Civil Servants. There is no clear-cut division based on the

public and private sector criteria, since the Labour Code also governs
the employment relationship of certain employees working in the
public sector. The applicable legislation may provide for additional
protection (i.e., with regard to work conditions) regarding certain
types of employees (i.e., employees working in the mining sector).

The following types of employment contracts are regulated under
the Labour Code:

[ ] full-time and part-time contracts;

limited and unlimited duration contracts;
employment agency contracts;

individual and collective employment contracts;
home-based employment contracts;

commercial agent contracts; and

apprenticeship/internship contracts.

1.3 Do contracts of employment have to be in writing? If
not, do employees have to be provided with specific
information in writing?

As a general rule, employment contracts are concluded in writing,
however in specific cases when, for justified reasons, the contract
has not been concluded in writing, the employer must, within a
period of seven days from the date when the employee is hired, sign
the contract in writing. Failure to comply with this requirement may
result in a fine for the employer of up to 30 times the value of the
minimum monthly salary.

1.4 Are any terms implied into contracts of employment?

All the mandatory provisions of the Labour Code on the non-
renounceable rights of the employee are applicable. Some rights
are/may be specifically provided in the employment contract, while
for others this information is provided by reference to the provisions
of the Labour Code, the decisions of the Council of Ministers or a
collective agreement (i.e., rights to compensation, time-off, various
leaves, safety at work, etc.). In addition, the obligations of loyalty,
due diligence and care are applicable to employees without the need
to specifically address them in the contract.

1.5 Are any minimum employment terms and conditions
set down by law that employers have to observe?

The employer shall observe the non-discrimination obligation, the
right of the employees to be organised in unions, the protection of
employees that denounces corruption, the minimum age of
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employees, health and safety at work, safety/protection of the
employee personality, protection of pregnant women and the
applicable facilities, minimal salary, overtime limits, annual
holidays/paid leave, other permits/other paid and unpaid leave,
etc.

1.6 To what extent are terms and conditions of
employment agreed through collective bargaining?
Does bargaining usually take place at company or
industry level?

The collective contract contains provisions on employment
conditions, on content and termination of the individual employment
contracts, provisions related to disciplinary measures and on
relationships between the contracting parties. The collective
contract cannot contain less favourable provisions for the employee
than provided for in the applicable legislation. Furthermore, in case
of provisions not anticipated in the individual employment contract,
reference is made to collective bargaining. The collective
bargaining usually takes place at company level.

2 Employee Representation and Industrial
Relations

21 What are the rules relating to trade union recognition?

The Labour Code provisions govern the establishment and the rights
of the trade unions and professional organisations of employers and
employees. It also has to be noted that freedom of association is a
right guaranteed by the Albanian Constitution.

Trade unions and professional organisations should submit the act
of incorporation and the bylaws to the First Instance Court of Tirana
in order to acquire legal personality. The act of incorporation and
bylaws of the trade union should be signed by a minimum of 20
founding members, whilst the professional organisation should have
a minimum of five founding members. Legal personality is
acquired 60 days after the filing, unless the court rules on the
rejection of such request.

2.2 Whatrights do trade unions have?

used as a last resort by trade unions to achieve their economic and
social goals.

The strike is considered legally compliant when organised by a
legally founded trade union; it aims to reach either the conclusion of
a collective contract or (if that already exists) the fulfilment of those
requirements deriving from the employment relationship but not set
forth in the collective contract, with parties (trade union and
employers) having made all efforts to solve the issue through
mediation and reconciliation.

The Labour Code provides protection for the striking employees
during the strike period, inclusive of the prohibition of the employer to
dismiss or replace the participants in the strike with new employees.

2.4 Are employers required to set up works councils? If
so, what are the main rights and responsibilities of
such bodies? How are works council representatives
chosen/appointed?

The Labour Code does not provide regulations for the establishment
of work councils. Law no. 9901, dated 14.04.2008 “On Entrepreneurs
and Commercial Companies”, as amended, provides that the council
of employees may appoint representatives to the board of a joint
stock company, if agreed with the management of the company. No
other provisions deal with such issues.

The establishment of a safety council and relevant criteria are
provided under the Law no. 10237, dated 18.02.2010 “On Safety
and Health at Work™. This type of council represents the employees
solely in relation to health and security issues at the workplace.

2.5 In what circumstances will a works council have co-
determination rights, so that an employer is unable to
proceed until it has obtained works council
agreement to proposals?

This is not applicable.

2.6 How do the rights of trade unions and works councils
interact?

This is not applicable.

Trade unions represent their members in negotiations of the collective
contracts with the employers, as well as in negotiations regarding the
change of terms and conditions of the existing collective employment
contracts. Trade unions are further entitled to protect the interests of
their members before the courts, in order to oblige the employer to
observe the provisions of the employment legislation, collective
employment contract or individual employment contracts.

These organisations may be of a larger size such as federations (i.e.,
the voluntary union of least two trade unions) and confederations
(i.e., voluntary union of least two federations), and may become
members of international professional organisations. Based on the
Labour Code provisions, only trade unions may organise and
announce strikes.

2.3 Are there any rules governing a trade union's right to
take industrial action?

The right to strike is also guaranteed by the Albanian Constitution.
The Labour Code defines that only trade unions have the right to
organise and announce strikes. In practice, such industrial action is

2.7 Are employees entitled to representation at board
level?

Please see our answer to question 2.4 above.

3 Discrimination

3.1 Are employees protected against discrimination? If
so, on what grounds is discrimination prohibited?

Article 18 of the Constitution of the Republic of Albania provides
that we are all equal before the law. No one may be discriminated
for reasons such as: gender; race; religion; ethnicity; language;
political opinions; religious or philosophical beliefs; their
economic, educational, or social status; or parental ethnicity.
Exceptions are made in cases when there is a legal and objective
reason for such discrimination.

Furthermore, article 9 of the Labour Code provides that while

exercising the right to employment and exercising their profession,
employees are protected against any form of discrimination as
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provided in the Labour Code or any other sectorial legislation. The
same principles for the protection of employees against any
discrimination have also been provided by Law no. 10221, dated
04.02.2010 “On the Protection against Discrimination”.

The prohibition of discrimination aims to guarantee equal chances
in employment to persons who are in objectively similar situations.

3.2 What types of discrimination are unlawful and in what
circumstances?

Discrimination means any kind of distinction, exclusion, restriction
or preference, based on: race; skin; colour; ethnicity; language;
gender identity; sexual orientation; political opinions; religious or
philosophical beliefs; economic, educational or social status;
pregnancy; parentage; parental responsibility; age; marital or family
status; residence; health status; genetic predispositions; any kind of
disability; HIV/AIDS; joining or belonging to unions; affiliation
with a particular group; or in any other case, that has the purpose or
effect of preventing or making impossible the exercise of the right to
employment and occupation, in the same conditions as other
employees.

3.3 Are there any defences to a discrimination claim?

The employer against whom the employee has raised discrimination
claims has the burden of proof and should present the relevant
evidence that the discriminatory situation does not exist.

3.4 How do employees enforce their discrimination
rights? Can employers settle claims before or after
they are initiated?

Article 15 of Law no. 10221, dated 04.02.2010 “On the Protection
Against Discrimination” provides that every employee has the right
to complain to the employer, the Commissioner for the Protection
against Discrimination or the court if he/she believes that he/she has
been discriminated against. This provision does not limit the right
of appeal to special institutions created at different employment
sectors. With such regard, the employee and employer may settle
the claims between them before starting any administrative or
judicial procedure.

During the examination of the complaint, the employee has the right
to continue working as per the terms of the respective employment
contract. The parties may reach an understanding/settlement even
after raising the relevant discrimination claims.

If the employer does not take action to investigate and resolve a
complaint of discrimination, the employee who raised the complaint
has the right to stop working, without losing the salary, for as long
as it is necessary to be protected from such discrimination. The
employee must return the salary received as above if the court,
through a final decision, decides against the existence of the claimed
discrimination.

3.5 What remedies are available to employees in
successful discrimination claims?

Pursuant to the abovementioned law, if the discrimination claims of
the employee are based in law, he/she may require to be reinstated in
their previous position or may require indemnification for material
or non-material damages or any other appropriate measures.

3.6 Do “atypical” workers (such as those working part-
time, on a fixed-term contract or as a temporary
agency worker) have any additional protection?

“Atypical” employees are entitled to the same rights for protection
against discrimination as any other full-time employee.

4 Maternity and Family Leave Rights

41 How long does maternity leave last?

Maternity and family leave rights are regulated by the Labour Code,
as well as Law no. 7703, dated 11.05.1993 “On Social Security
Contributions in the Republic of Albania”, as amended (“Social
Security Law”).

Pursuant to article 104 of the Labour Code, it is prohibited for
pregnant women to work 35 days before and 63 days after birth.
When a woman is pregnant with more than one child, the first period
becomes 60 days.

Furthermore, the Social Security Law, article 27, provides that
pregnant women shall benefit from maternity leave payment from
the social security contribution scheme for a period of 365 calendar
days in total, including a minimum of 35 days before and 63 days
after childbirth. In line with article 104 of the Labour Code
mentioned above, for women pregnant with more than one child, the
benefit period shall be a total of 390 calendar days, including a
minimum of 60 days before childbirth.

Therefore, the maternity leave period is a minimum of 98 days and
a maximum of 365 days, or otherwise a minimum of 125 days and a
maximum of 390 days if the woman carries more than one child.

According to article 105.4 of the Labour Code, after completing the
minimum mandatory maternity leave, after the 63-day period
following childbirth, a woman may decide by herself if she wants to
work or benefit from the social security payment and therefore avail
of the maximum period of maternity leave, as indicated above.

In any case, the right to maternity leave payment is granted to
women who have paid social security contributions for at least 12
months in total. Exception to the requirement of the 12-month
insurance period is made in cases when the right for the next
maternity leave begins within 24 months from the date of birth of
the previous child.

Furthermore, with the latest amendments to the Labour Code as well
as Social Security Law, special treatment has been introduced for
adoptive parents with regards to leave and benefits, similar to those
attributed to biological parents.

As such, article 106 of the Labour Code stipulates that, in the case
of adoption of a new-born child, the employee has the right to a
period of leave defined by the legislation on social security. Leave
for adoption may be used by only one of the adoptive parents.

Article 27 of the Social Security Law stipulates the period of the
parenting leave in the case of adoption. Pursuant to this disposition,
the adoptive mother of a child, aged up to one-year-old, that has paid
social security contributions for at least 12 months, has the right to
parenting leave, starting from the day of adoption, not earlier than
the 63" day after childbirth and for a maximum of 330 days after
childbirth. In any case, the minimum adoptive leave is of 28 days.

The biological mother is entitled to maternity leave benefits until the
adoption date, in cases where the child has been adopted during the
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maternity leave period. In any case, the maternity leave benefits for
the biological mother shall be calculated for a period not exceeding
63 days from the date of birth.

4.2 What rights, including rights to pay and benefits, does
a woman have during maternity leave?

The Social Security Institute grants to women the following benefits
and payments under the social security contributions scheme:

(i)  The right to maternity leave payment for each case of
pregnancy, for women who have paid social security
contributions for at least 12 months. An exception to the
requirement of the 12-month insurance period is made in
cases when the right for the next maternity leave begins
within 24 months from the date of birth of the previous child
(article 27 of the Social Security Law).

The payment for maternity leave for insured women is
calculated as below:

a) 80% of the daily average net assessment base of the last
12 months, starting from the date the right of payment
before birth has started and 150 calendar days after birth.

b) 50% of the daily average net assessment base of the last
12 months starting from the date the right of payment
before birth has started, for the period thereafter.

(i) A woman insured for at least 12 months, that pursuant to a
decision of the competent medical committee, has changed
workplace because of her pregnancy, has the right to obtain
compensation for any reduction of income incurred because
of this change, provided that she has paid social security
contributions for at least 12 months (article 28 of the Social
Security Law).

(iii) Remuneration for childbirth is granted to an insured mother
that has paid social security contributions for one year prior
to childbirth. This remuneration is a one-time payment, equal
to 50% of the minimum monthly wage (article 29 of the
Social Security Law).

In addition, special protection is granted to pregnant or lactating
women, through articles 104.2 and 108 of the Labour Code,
providing that they cannot be employed to carry out hazardous or
dangerous work as well as work during night shifts that can harm
either their own or their child’s health.

4.3 What rights does a woman have upon her return to
work from maternity leave?

Article 105.4 of the Labour Code provides that, after completing
maternity leave, the employee has the right to return to the same
work position or an equivalent one under no less favourable
working conditions, and benefit from any improvement of her
working conditions that would have been of benefit during her
absence. The same provision is also applicable for a parent
benefitting from adoption leave.

More specifically, according to article 105 of the Labour Code, in
case the decision of the mother is to return to work after the 63-day
period following childbirth, in agreement with the employer and for
the purpose to feed the child until he/she reaches the age of one-
year-old, she has the right to choose between:

(i)  apaid break of two hours within normal working hours; or

(ii)  daily normal working hours reduced by two hours, payable as
if it is a working day of normal duration.

The Labour Code offers special protection regarding the working
conditions for a mother. In this regard, after returning to work from
childbirth, the employer shall ensure that the working conditions are
suitable and safe, and in accordance with the provisions of the
legislation for health and safety at work. In this regard, the
employer shall take any necessary measures for the interim
adaptation of the working conditions and working hours, for the
purpose of avoiding any risk towards the employee and the child. In
case such adaptation is not possible for technical reasons and a
possible transfer in a similar job is impossible, the employee shall
benefit from the protection offered by the legislation on social
security contributions (maternity leave and payment as per points (i)
and (ii) of question 4.2 above).

Furthermore, article 108 of the Labour Code stipulates requirements
and conditions regarding night-shift work for mothers, until the
child reaches the age of one. In this regard, it is provided that the
employer cannot require a mother to carry out night-shift work, in
case a medical report certifies that such work may endanger the
health of the mother and child. The same protection and benefits as
those attributed to mothers working under hazardous working
conditions as provided in the above paragraph, are also applicable to
night-shift work.

4.4 Do fathers have the right to take paternity leave?

The latest amendments to the Labour Code and Social Security Law
have introduced additional rights for the male parent.

Article 96.3 of the Labour Code provides that a father, being a
spouse or a partner living with the mother, is entitled to three days of
paid leave.

Furthermore, the Social Security Law, under point 7 of article 27,
provides that the right of maternity leave after the period of 63 days
after birth, can also be granted to the father or adoptive male parent if
he is insured, in cases where the mother does not fulfil the necessary
insurance requirements or does not wish to exercise such right.

4.5 Are there any other parental leave rights that
employers have to observe?

Article 132.1 of the Labour Code determines other parental leave
rights. Under such provision, an employee, who has more than a
year of continuous employment with the same employer is entitled
to unpaid leave of no less than four months, until the dependent
child reaches the age of six years. The right to request parental leave
for each parent is individual and not transferable, except when one
of the parents dies. The leave may be granted partially, but in any
case, for no less than one week a year. The duration is determined
through a written agreement between the employer and employee.

In case of adoption, such parental leave is granted within six years
from the date of adoption of the child, but no later than when the
child reaches the age of 12 years.

In addition, the Labour Code provides for special protection with
leave benefits for a mother during pregnancy, as below:

(1)  In case the job position consists of standing or leaning for a
long time, paid breaks of 30 minutes for every three hours of
work are given.

(i)  In agreement with the employer, the pregnant employee has
the right to paid breaks for carrying out medical examinations
during working hours.
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4.6 Are employees entitled to work flexibly if they have
responsibility for caring for dependants?

With regard to flexibility on working hours because of childcare, the

Labour Code does not provide any specific provisions. However,

under article 132 of the Labour Code, employees that take care of

dependents have several benefits, as follows:

(i)  upto 12 days of paid leave per year;

(i)  when the dependent children are up to three years old, up to
15 days of paid leave per year, provided that the sickness of
the children is proven by a medical report; and

(iii)  additional sick leave for up to 30 days unpaid.

The right of sick leave for the dependents is granted to the parent
that is effectively involved with taking care of the child, or
otherwise to both parents, one after the other.

5 Business Sales

5.1 On a business sale (either a share sale or asset
transfer) do employees automatically transfer to the
buyer?

According to article 138 paragraph 2 of the Labour Code, the partial
or complete business sale (share sale or asset transfer) would not
affect the rights and obligations deriving from the employment
contract in force up to the moment of transfer. The same paragraph
stipulates that the employee is obliged to work for the new employer
up to the termination of the notice period, even if he/she is against
the transfer.

5.2 What employee rights transfer on a business sale?
How does a business sale affect collective
agreements?

As indicated under question 5.1, all rights and obligations arising
from employment contracts in force at the moment of transfer will
pass to the new employer.

5.3 Are there any information and consultation rights on a
business sale? How long does the process typically
take and what are the sanctions for failing to inform
and consult?

Both the transferor and the transferee have the duty to inform the
trade union (recognised as the representative body of the
employees) or, in its absence, the affected employees on the
transfer, of the transfer’s reason, the legal, economic and social
consequences and measures that will be carried out for them. The
obligation on information and consultation should be carried out
regardless of whether the decision on the transfer is made by the
employer or another controlling entity. The notification has to be
made at least 30 days from the transfer date. Consultations
regarding the measures affecting the employee during the transfer
should be carried out within the same period.

5.4 Can employees be dismissed in connection with a
business sale?

Generally, the dismissal of employees based on business sale
grounds is considered as null and void. However, there are some
exceptions such as dismissals based on the economic, technological

or structural reasons, which do require changes in the employment
plan. In the latter case, the procedure and rules as detailed in the
following section 6, Termination of Employment, must apply.

5.5 Are employers free to change terms and conditions of
employment in connection with a business sale?

The Labour Code stipulates that the transferor and transferee are
obliged to observe the obligations deriving from the employment
contract until the end of the notice period or the term set out in the
employment contract.

6 Termination of Employment

6.1 Do employees have to be given notice of termination
of their employment? How is the notice period
determined?

During the first three months of employment, considered the
probation period, each party may terminate the employment
contract upon a notification delivered to the other party at least five
days in advance.

Furthermore, pursuant to article 143 of the Labour Code, the
following notification periods are applicable for each party (i.e.,
employer or employee) that intends to terminate the employment
contract after the probation period:

(i)  two weeks during the first six months of employment;

(i) one month for between six months and two years of

employment;
(iii)  two months for two to five years of employment; and
(iv)  three months for more than five years of employment.

Such terms are suspended during disability, maternity leave or
during holidays given by the employer, and resume upon expiration
of such suspension. Additionally, during the notice period, the
employee shall benefit from at least 20 hours of paid leave per week,
in order to seek another job.

6.2 Can employers require employees to serve a period of
"garden leave" during their notice period when the
employee remains employed but does not have to
attend for work?

The employment relationship terminates at the end of the notice
period; however, the parties may agree that the employee, although
being ‘formally’ under contract, is released from the obligation to
discharge his/her duties.

6.3 What protection do employees have against
dismissal? In what circumstances is an employee
treated as being dismissed? Is consent from a third
party required before an employer can dismiss?

There are different levels of protection, spanning from the grounds
of termination, to the procedure of termination itself. As for the
grounds of termination, article 144 paragraph 3 of the Labour Code
stipulates that the decision of the employer on termination should be
on grounds related to the employee’s performance or behaviour or
the operational needs of the company. Moreover, the employee
cannot be dismissed for so-called unreasonable grounds listed under
article 146 of the Labour Code. With regard to the procedure to be
followed, the employer is bound to follow the termination procedure
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detailed under question 6.6 below. The employee is considered
dismissed in cases where the employer has terminated the
employment contract (i.e., with the elapsing of the notice period or
with immediate effect in case of dismissal for justified grounds).

Generally, no third-party consent is required for an employee’s
dismissal; however, an exception is made in cases of employees that
are representatives of trade unions. In the latter case, the employer
should request consent of the trade union, and the latter might
withhold its consent should the dismissal heavily impair or make
impossible the operation of the trade union or violate the principle
of equal treatment.

6.4 Are there any categories of employees who enjoy
special protection against dismissal?

According to the provisions of the Labour Code, the employer

cannot terminate the employment contract on:

(i)  employees benefitting from allowances for temporary
disability from the employer or Social Security Institute, for
a period of up to one year;

(i)  employees during the period of benefitting from the Social
Security Institute, in the event of maternity or adoption leave;

and
(iii) employees on vacation granted by the employer.
6.5 When will an employer be entitled to dismiss for: 1)

reasons related to the individual employee; or 2)
business related reasons? Are employees entitled to
compensation on dismissal and if so how is
compensation calculated?

The employer is entitled to dismiss for reasons related to
performance, behaviour or the operational needs of the company. In
this case, the employee is entitled to the following:

(i)  notice period (as per question 6.1 above);

(i)  seniority bonus in cases where the employee has served at
least three years. The seniority bonus is not less than the
employee’s salary for 15 days for each employment year
calculated on the salary at the moment of the termination of
the employment contract;

accrued annual leave; and

(iii)
(iv) end-of-year bonus granted to the employee for three
consecutive years without expressing any objections. Should
the employment contract terminate before such bonus is
awarded, the same is granted proportionally with the period

of work performed.

On the other hand, in case the employee has been dismissed with
immediate effect for justified causes, which do not allow the
continuation of the employment on a good faith basis, the latter will
be entitled to receive only the accrued leave. In any case, the
grounds leading to termination with immediate effect will be
checked by the judge, should the employee bring the case in front of
the courts.

6.6 Are there any specific procedures that an employer
has to follow in relation to individual dismissals?

Article 144 of the Labour Code determines the procedure that the
employer has to follow for the termination of the contract. Firstly,
the employer should deliver a prior notification to the employee,
requiring a meeting to discuss their intentions to terminate the
employment.

At least 72 hours from the delivery of the notice, a meeting must
take place in order to discuss the intention of terminating the
employment. In the meeting, the employee presents his/her
counterarguments (if any). Should the employer fail to comply with
such procedure of termination they might be liable to pay to the
employee a penalty equal to two monthly salaries.

The decision for termination of the employment is notified in
writing to the employee 48 hours to one week before the date of the
meeting.

6.7 What claims can an employee bring if he or she is
dismissed? What are the remedies for a successful
claim?

The employee can address the court and challenge the dismissal for
procedural breaches and/or material breaches. Should the employer
fail to comply with the termination procedure, the employee must be
indemnified with two monthly salaries. On top of that, in case of
termination without reasonable cause, the employee can be
indemnified with up to one year’s salary, the salary that the
employee should have received during the notice period, plus the
accrued annual leave and relevant seniority bonus (if applicable). In
any case, it is the employer’s responsibility to prove compliance
with the termination procedure provided by the legislation in force.

Moreover, for cases of immediate termination of employment
without justifiable cause, the employee is entitled to the salary
he/she should have received during the notice period or until the end
of the employment contract (in cases of contracts of limited
duration). An indemnification not exceeding one year’s salary, plus
the relevant seniority bonus (if applicable), will be added to the
foregoing. The same will apply for breaches of the notice period.

6.8 Can employers settle claims before or after they are

initiated?

Yes, employers can settle claims both before and after they are
initiated.

6.9 Does an employer have any additional obligations if it is
dismissing a number of employees at the same time?

Pursuant to article 148 of the Labour Code, a collective dismissal of
employees occurs when the employer terminates the employment
for reasons that are not related to the employee. It is considered as
collective employment termination when within 90 days, the
employer dismisses at least: 10 employees for enterprises with up to
100 employees; 15 employees for enterprises with 100-200
employees; and 20 employees for enterprises with more than 200
employees.

When the employer intends to collectively dismiss the employees,
they should notify in writing the employees’ trade union, which
represents the employees or, in the absence of such union, the
employer should publish a notification in the working place, with
the aim of notifying the interested parties. Such notification should
indicate, especially:

(i)  the termination’s reasons;

(i)  the number of the employees to be dismissed;

(iii)
(i)
Further, such notification should also be delivered to the competent
ministry for employment.

the total employees employed; and
the period when these terminations shall occur.
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The employer should meet and consult with the employees’ union in
order to achieve an agreement, or if there is no such union, with the
respective employees. Such consultations are held for at least 30
days, starting from the notification date, except in cases where the
employer agrees for a longer duration. Upon conclusion of the
consultations with the employees’ union or the employees, the
employer should notify the competent ministry on such conclusion
and send a copy of the notice to the interested party. In case the
employer and the union or the employees have not reached any
agreement, the ministry should assist the parties in reaching an
agreement within 30 days from the date the ministry is notified of
the conclusion of the consultations with the employees’ union or
employees. The ministry cannot halt collective dismissal.

In cases where no agreement is reached, the employer may continue
with the collective dismissal procedures. The notice period
indicated under question 6.5 above will apply.

The employer failing to respect the procedure of the collective
dismissal from work is obliged to pay the employee damages, which
equal up to six months’ salary (eventual other damages and
compensation of up to one year’s salary are due in case the employer
fails to respect the notice period).

It is to be noted that the employer should give priority to the re-
employment of the employees dismissed from work for reasons not
to do with the employees, if they employ employees of comparable
qualification.

6.10 How do employees enforce their rights in relation to
mass dismissals and what are the consequences if an
employer fails to comply with its obligations?

With regards to mass dismissals, employees may address the
competent court and ask for damage relief.

7 Protecting Business Interests Following
Termination

7.1 What types of restrictive covenants are recognised?

Notwithstanding the terms of the agreement, the non-compete
obligation terminates when it is proven that the employer no longer
has legitimate interest.

7.2  When are restrictive covenants enforceable and for
what period?

As indicated in the first paragraph of question 7.1 above, the
employee is prohibited from working for third parties or
undertaking work that harms or competes with that of the employer,
during the entire period they are under contract with the employer.

In order for a non-compete agreement to be enforced, the following
conditions should apply:
(i)  the employee is at least 18 years old;

(i)  the employee has knowledge of manufacturing/business
secrets;

(iii)  the employee should receive a remuneration of at least 75%
of the salary, he/she would have received in case of
continuation of the employment; and

(iv)  the agreement is valid only for one year.

7.3 Do employees have to be provided with financial
compensation in return for covenants?

Please refer to question 7.2.

7.4 How are restrictive covenants enforced?

Restrictive covenants are enforceable before the courts. Employees
found in breach will be liable for damage.

8 Data Protection and Employee Privacy

8.1 How do employee data protection rights affect the
employment relationship? Can an employer transfer
employee data freely to other countries?

Based on the provisions of the Labour Code, during the employment
period, the employee cannot perform paid work for third parties,
which would harm or compete with the work of the employer.

Furthermore, article 28 of the Labour Code stipulates for the
possibility to enter into a non-compete agreement by which the
employee undertakes, following conclusion of the relationship with
the employer, the obligation not to compete and, especially, not to
establish, work for, or have any interest in a competitive enterprise.
The non-compete agreement is not applied when the employer
terminates the employment contract for unjustified causes or when
the employee terminates it with a justified cause related to the
employer.

Such non-compete agreements are valid only if the work conditions
have granted the employee the possibility of being informed of trade
secrets or information regarding the activity of the employer, the use
of which could cause considerable damage to the employer. The
employer may require the execution of the non-compete agreement
only if during such period they offer the employee a payment of at
least 75% of the salary he/she would have obtained if he/she
continued to work for the employer.

The agreement must explicitly define the prohibition of competition
for the place, time type of activity, in order not to harm the economic
future of the employee.

The protection of employees’ personal data and privacy is guaranteed
by the Albanian Constitution, the Labour Code, Law no. 9887, dated
10.03.2008 “On Personal Data Protection and Freedom of
Information” as amended (“Law on Personal Data Protection”) and
respective secondary legislation (jointly, the “Legislation on
Personal Data Protection”).

To this effect, article 35 of the Albanian Constitution sets out, inter
alia, that the collection and public disclosure of personal data is
allowed only upon approval of the data subject (i.e., the employee),
unless provided for otherwise by letter of law.

Furthermore, according to article 35 of the Labour Code, the
employer, during the employment relationship, has, inter alia, the
following obligations with regard to protection of employees’
personal data and/or information:

(i)  the employer should not process employees’ information
(i.e., data), except when such information is related to the
professional capabilities of the employee or is necessary for
the applicability of the employment contract;

(i)  the employer should take the relevant security measures on
protection of employees’ personal data, especially sensitive data
(i.e., employees’ data on provenance, race, ethnicity, political
opinions, adherence in trade unions, religious or philosophic
beliefs, criminal conviction, health and sexual life), in
accordance with the legislation on personal data protection;
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(iii)  the employer must protect the confidentiality and credibility
of employees’ personal data. Such data should not be
divulged, unless otherwise provided for by letter of law.
Such obligation survives the duration of the employment
relationship and is not limited by time; and

(iv)  the employer should retain the personal data processed in the
employee’s file up until the termination of the employment
relationship. Personal data processing in excess of such term

is allowed only upon consent of the employee.

Additionally, the legislation on personal data protection reinforces
the obligation of the employer (i.e., in the quality of the data
controller) to obtain an employee’s consent prior to processing
his/her personal data.

In addition, such legislation sets out, through several acts of the
Commissioner for Freedom of Information and Personal Data
Protection (“Commissioner”), the obligation of the employer to take
precautionary measures regarding the safety of the personal data of
the employee.

With regards to the cross-border transfer of employees’ personal
data, the Labour Code does not contain any specific provision
dealing therewith.

However, article 35 paragraph 3 of the Labour Code stipulates that
the employer is not entitled to disclose the information (including
the personal data) of the employee to any third party (inside and/or
outside the country), unless consented to by the employee
him/herself or as provided for otherwise by the letter of law.

To such an end, the general rules on personal data cross-border
transfer as per the legislation on personal data protection, shall
apply in the ambit of employment relationships as well.

According to articles 8 and 9 of the Law on Personal Data
Protection, the cross-border transfer of personal data (to countries
with and/or without adequate level of personal data protection — as
determined in virtue of Commissioner’s decision) is allowed, inter
alia, in the following cases:

(i)  if consented to by the employee;

(i)  where the transfer is necessary for: the purpose of realisation
of the relevant contract in place between the data controller
and the data subject; the purpose of implementation of the
pre-contractual measures, taken upon request of the data
subject; or the fulfilment or realisation of a contract in place
between the data controller and a third party, which is in the
interest of the data subject;

(iii)  where it is necessary for the protection of the vital interests of
the data subject;
(iv)  where it is necessary or constitutes a legal requirement for an

important public interest or for the exercising and protection
of a legal right;

(v)  where it is done through a public register; and/or

vi)

where it is authorised by the Commissioner (as per the
procedure set out through the acts of the latter).

As per the above, the cross-border transfer of personal data of the
employee should take place in compliance with the applicable
legislation.

8.2 Do employees have a right to obtain copies of any

personal information that is held by their employer?

Yes, according to article 35 of the Albanian Constitution, everybody
is entitled to be informed about their personal data being processed
by any third party, and to request the correction or deletion of
untrue, incomplete or unlawfully processed personal data.

Furthermore, according to article 12 of the Law on Personal Data

Protection, any data subject is entitled to receive from the data

controller, free of charge and upon written request addressed to the

latter, inter alia, the following information:

(1)  the confirmation whether or not any of his/her personal data
is being processed, information about the processing’s scope,
the categories of processed data, as well as the data receivers
and categories thereof; and

(i)  the personal data and available information about the source
thereof.

Additionally, any data subject is entitled to request the blocking,

correction or deletion of his/her data, free of charge, whenever

becoming aware that such data is incorrect, untrue, incomplete or
has been processed in violation of the provisions of the law (article

13 of the Law on Personal Data Protection).

8.3 Are employers entitled to carry out pre-employment
checks on prospective employees (such as criminal
record checks)?

According to the Commissioner’s Instruction no. 42, dated 22.07.2014
“On processing of personal data of employment candidates”, the
employer is entitled to process the personal data of employment
candidates, inter alia, only if its use is lawful and to the extent that such
data are necessary in the scope of recruitment (article 2).

When processing the personal data of (i.e., performing pre-
employment checks on) the candidates, the employer is obliged to
inform the latter, through the written declaration on recruitment
privacy policies, about the requirements of the applicable legislation
regarding the protection of personal data (articles 2 and 7). This means
that the employer might perform the pre-employment checks,
personally, to the relevant candidates, and in compliance with the
provisions of the legislation on personal data protection (including, but
not being limited to, through obtaining the consent of the candidates).

The employer is not entitled to process the personal data of
individuals, if there is no vacancy at all (at the moment of publication
of the relevant announcement), or by having the scope of data
processing solely for the testing of the labour market (article 4).

In addition, article 7 of the Law on Personal Data Protection
stipulates that the processing of sensitive data (including, but not
being limited to, criminal records) might take place, inter alia, upon
consent of the data subject.

Save the above, the processing of criminal records should be also
assessed in view of the legislation On Protection against
Discrimination.

To this effect, article 12 of the Law no. 10221, dated 04.02.2010
“On Protection Against Discrimination”, in harmony with article 5
of the Labour Code, prohibits any form of discrimination (i.e., any
distinction, exclusion, restriction or preference based on, inter alia:
gender; race; ethnicity; economic, educational or social state;
political opinions; or any other cause (i.e., criminal background),
which has as its purpose or cause the hindering of, or making
impossible, the exercising of the employment right) in relation to
the recruitment of employees.

Such distinctions, exclusions, restrictions or preferences shall not be
considered as discrimination if, due to the nature of the professional
activities or the conditions under which the profession or the activity
(of the employer) is being performed, such characteristics (i.e.,
criminal background) form a true and professionally necessary
requirement for the employment. This is on the condition that the
different treatment is lawful and in accordance with the principle of
proportionality.
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In light of the above, the criminal background check, in the pre-
hiring phase, might be conducted in accordance with the mandatory
provisions of all of the abovementioned legal acts, especially if this
is justified in the scope of the recruitment.

8.4 Are employers entitled to monitor an employee's
emails, telephone calls or use of an employer's
computer system?

The Albanian legislation does not deal explicitly with matters of
employers monitoring employees’ emails, telephone calls or use of
their computer system. Moreover, to the best of our knowledge this
has not yet been tested before any public authority and/or court.

However, this might be assessed on the basis of the rights and
obligations that the employer and employee have in virtue of the
applicable legislation (including, but not being limited to, the
Labour Code).

The Labour Code sets out several obligations that the employee
should accomplish during the employment relationship; such
accomplishments might also be subject to monitoring on the part of
the employer.

In this view, according to article 23 of the Labour Code, the
employee must perform his/her tasks as per the orders and/or
instructions of the employer and to the best interest of the latter.

The employee should carry out his/her job diligently, with due care,
and in accordance with the rules set out by the employer, and the
equipment, devices and other means made available by the
employer (article 24).

Moreover, the employee is obliged to protect the best interest of the
employer and, especially, preserve the secrecy of facts and information
received by the employer, as requested by the latter (article 26).

Additionally, as mentioned in question 8.1 hereinabove, the
employer is allowed to collect, during the employment relationship,
any information about the employee that relates to professional
capabilities or applicability of the employment contract.

Therefore, it might be considered a lawful and reasonable right of
the employer to monitor, supervise, and become aware of,
(including through the communication means made available to the
employee by the employer themselves) the compliance of the
employee with the employment contract and the abovementioned
provisions of the Labour Code. In any case, it is crucial for the
lawfulness of the monitoring process that the employee is aware of
such employer activity.

On the other hand, article 36 of the Albanian Constitution stipulates
that the freedom and confidentiality of the correspondence and any
other communication means is guaranteed.

To such an end, article 123 of the Criminal Code sets out, inter alia,
that the intentional monitoring (placement under control) or
interception of telephone calls or any other communication means
constitutes criminal contravention and is punishable by a fine or up
to two years’ imprisonment.

In light of the above, the employer is entitled to exercise their
monitoring rights (inter alia, through the communication means
and/or equipment that the latter has made available to the employee)

without violating the privacy rights of the employee. Otherwise, the
monitoring process would be unlawful.

8.5 Can an employer control an employee's use of social
media in or outside the workplace?

The matter of employers controlling an employee’s use of social
media, as with question 8.4, is not explicitly regulated by labour
legislation and has not yet, to the best of our knowledge, been tested
before any public authority or court.

Social media represents a fully private domain of an employee’s life
and it is exclusively his/her right to use such communication means
as the latter might consider appropriate. The use of communication
means is, in general, related to the freedom of speech, which
constitutes a constitutional right of any citizen (article 22 of the
Albanian Constitution) and the freedom and confidentiality of the
correspondence of communication means (article 36 of the Albanian
Constitution).

Based on the above the employer cannot control how an employee
uses his/her social media, both inside or outside of the workplace.
Notwithstanding the foregoing, the employer would be entitled to
restrict the use of such media through the equipment and/or devices
that are their property, and which have been made available to the
employee by them, for the purpose of performance of his/her
contractual tasks.

Additionally, the employer might set out specific rules in connection
with the use of social media, emphasising the various obligations of
the employee (duty of care, protecting the interest of the employer,
etc.) in the ambit of the employment relationship.

9 Court Practice and Procedure

9.1  Which courts or tribunals have jurisdiction to hear
employment-related complaints and what is their
composition?

Any dispute related to employment relationships involving private
parties shall be subject to the jurisdictions of the District Civil
Courts of the Republic of Albania. As a rule, at the First Instance
Court, the cases are judged by a single judge.

The court may be composed of a panel of three judges, should the
dispute amount be higher than ALL 20 million (approximately EUR
147,000) and the creation of the panel is required from one of the
disputing parties. During the appeal the court panel is composed of
three judges. In the Supreme Court, the case is examined by a panel
of three judges for cases judged by a single judge in first instance,
and five judges in other cases.

Any dispute related to an employment relationship, when the
employee is part of the public administration, shall be subject to the
jurisdiction of the Administrative Courts of the Republic of Albania.
In relation to employment disputes, the cases are judged by a single
judge in the first instance, three judges in the Administrative Appeal
Court and five judges at the Administrative Panel of the Supreme
Court.
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9.2 What procedure applies to employment-related
complaints? Is conciliation mandatory before a
complaint can proceed? Does an employee have to

pay a fee to submit a claim?

Employment-related complaints may be filed with the competent
court within 180 days from the termination of the employment or
the damage suffered. There is not any mandatory conciliation
procedure to be followed prior to the filing of the lawsuit.

The general court fees vary from ALL 1,000 to ALL 20 million.
Whereas the general court fees for claims in the Appellate Court and
the High Court vary from ALL 2,000 to ALL 10 million.

The defendant has the right to request to pay the respective court
fees in proportion with the refused part of the claim, even when a
discontinuation of the trial has been decided (article 106 of the Civil
Procedure Code).
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9.3 How long do employment-related complaints typically

take to be decided?

Employment-related complaints typically take six months to be
decided in the civil court and approximately three months in the
administrative court.

9.4 Is it possible to appeal against a first instance
decision and if so how long do such appeals usually

take?

First instance court decisions are challengeable before the
competent civil or administrative appeal courts of appeal. The
decision may take approximately one year.
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