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1. The Appeals Chamber of the International Criminal Tnbunal for the Prosecution of Persons

Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Compmitted in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory. of Neighbouring States, between 1 January 1994 and
31 December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized of two motions
filed by Appellant Hassan Ngeze (“Appellant”): ' "

“Appcllant Hassan Ngeze’s Motion for the Approval of Further Investigation of the
Specific Information Relating to the Additional Evidence of Potential Witness — Jean Bosco
Barayagwiza (Co-Appellant)” filed on 6 Jannary 2006 (“First Motion”); -

~ “Appellant Hassan Ngeze’s Motion for the Apﬁmval of Further Investigation of the
Specific Information Relating to the Additional Evidence of Potential Witness — the then
Corporal Habimana” filed on 16 January 2006 (“Second Metion”).

g The Prosecution responded to the First and the Second Motions on 16 and 25 January 2006,
respectively.' The Appellant’s replies were filed on 26 and 30 January 2006, respectively.?

3 The Appeals Chamber notes that the ‘Reply to the First Motion was filed by the Appellant
six days late® and that no good cause has been shown for such delay. Accordingly, the Appeals
Chamber will not consider the Reply to the First Motion.

1.  APPLICABLE LAW

4. The Appeals Chamber recalls that an appeal pursuant to Article 24 of the Statute of the
Trbunal (“Statute”) is not a trial de novo," and cannot be viewed as an opportunity to remedy any

! “Prosecutor’s Response to ‘Appellant Hassan Ngeze’s Motion for the Approval of Further Investigation of the
Specific Information Relating to the Additional Evidence of Potential Witness — Jean Bosco Barayagwiza (Co-
Appeliant)™, 16 January 2006 (“Response to the First Motion™); Proscoutor's Response to ‘Appellant Hassan Ngeze’s
Motion for the Approval of further Investigation of the Specific Information relating to the Additional Evidence of
Potential Witness — the then Corporal Habimana®™, 25 January 2006 (“Response to the Second Motion™),

? «Reply to the Prosecutor’s Response’, to the Appellant Hassan Ngeze's Motion for the Approval of Further
Investigation of the Specific Information Relating to the Additional Evidence of Potential Witness — Jean Bosco
Barayagwiza (Co-Appellant)”, 26 January 2006  (“Reply to the First Motion™); *Appellant Flassan Ngeze's Reply fo
“The Prosecutor's Response to Appellant Hassan Ngeze's to [sic] Motion for the Approval of Further Investigation of
the Specific Informavion Relating to the Additional Evidence of Potential Witness — the then Corporal Habimana”, 30
szuary 2006 (“Reply to the Second Motion™).

3 See Practice Dircetion on Procedure for the Filing of Written Submissions in Appeal Proceedings before the Tribunal,
16 September 2002, para. 12, which provxd.cs inter alia, that a reply must be filed within four days of the filing of the
response.
¢ Decision on Jean-Bosco Barayagwiza's Extremely Urgent Motion for Leave to Appoint an Investigator, 4 October
2005 (*Decision of 4 October 2005™), p. 3; Decision on Appellant Hassan Ngeze’s Six Motions for Admission of
Additional Evidence on Appeal and/or Furtl-er Investigation at the Appeal Stage, 23 February 2006 (“Decision on Six
Motions”), para. 5; see also Prosecutor v. Akayesu, Case No. ICTR-96-4-A, Judgement, 1 June 2001, para. 177.

Case No. ICTR-99-52-A ‘ 2 : 20 me 2006 WA
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“failures or oversights” by a party during the pre-trial and trial phases For these reasons,

investigations should be carried out during the pre-trial and trial stages.®

5. Further, according to Rule 115' of the Rules of Procédure and Evidence of the Tribunal
(“Rules™), for additional evidence to be admissible on appeal, the following requirements must be
met. The Appeals Chamber must find “that the additional evidence was not available at trial and is
relevant and. credible.” When determining the avmlablhty at- tna.l, the Appea.ls Chamber will be
mindful of the following principles:

[Tlhe party in qu:suon must show t]:at it sought to make “appropriate use of zll mechanisms of
protection and compulsion available under the Statute and the Rules of the International Tribunel
to bring evidence [...] before the Trial Chamber.” In this connec'nnn, Counsel is expected to
apprise the Trizl Chamber of all the difficultics he or she encounters in obtaining the evidence in
question, including any problems of intimidation, and his or her inability to locate certain
_witnesses. The obligation to apprise the Trial Chamber constitutes not only a fust step in
exereising due diligence but also a means of se]f-prutccuon in that nonm-cooperation of the
prospective wntn:ss is recorded contemporaneously.’

With regard to relevance, the Appeals Chamber will consider whether the proposed evidenée sought
to be admitted relates to a material issue. As to credibility, the Appeals Chamber will admit
evidence at this stage only if it appears to be reasonably capable of belief or reliance. Admission of
the evidence is without prejudice to the later determination of the weight that the new evidence will
‘be afforded.® | ‘ J

6. | Once it has been determined that the addiﬁoﬁal evidence meets these conditions, the
Appeals Chamber will determine whether the evidence “could have been a decisive factor in
reaching the decision at trial.”® To satisfy this, the evidence must be such that it could have had an
impact on the verdict, i.e. it, in the case of a request by a defendant, it could have shown that a

5 Decision on Appellant Hassan Ngeze's Motion for the Approval of the Investigation at the Appeal Stage, 3 May 2005
(“Deciston on Investigation™), p. 3; Decision on Six Motions, para. 5; Prosecutor v. Erdemovié, Case No. IT-96-22-A,
Judgement, 7 October 1997, para. 15.
® The Registrar generally does not fund investigations at the appeal stage (Decision on Appellant Ferdinand Nahirnana’ s
Motion for Assistance from the Registrar in the Appeals Phase, 3 May 2005 (“Decision on Assistance”), para. 2;
Decision on Investigation, p. 3; Decision of 4 October 2005, p. 4; Decision on Six Motions, para. 5). However, inan
exceptional casc, the Appeals Chamber may order the Registrar to find investigations at the appeal stage, if the moving
party shows, for example, that it is in possession of specific information that needs to be mvestipated further in order to’
avoid a miscarriage of justice, and that this specific information was not available st trial through the exercise of due
di.h'gcnce (Decision on Assistance, para. 3; Dccision on Six Motions, para. 5).
7 Prosecutor v. Ntagerura, et al., ICTR-99-46-A, Decision on Prosecution Motion for Admission of Additional
Endmm, 10 December 2004 (*“Ntagerura et al. Decision of 10 December 2004”), para. 9. [intemnal references omitted).
8 See, e.g., Decision ou Six Mations, para. 7; Prosecutor v. Kupredkié et al., Case No, IT-95-16-A, Decision on Motions
for the Admission of Additional Evidence filed by the Appe].‘;ants Vlatko Kupreﬁkxé Drago JYosipovié, Zoran Kupredkié
and Mirjan Kupregkic, 26 February 2001, para. 28,
® Rule 115 (B) of the Rules.

Case No. ICTR-99-52-A 3 - .- 20 June 2006
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conviction was wnsafe.'” Accordingly, the additional evidence must be dirccted at a specific finding

of fact related to a conviction or to the sentence.

7 The Appeals Chamber has considered that, where the additional evidence is relevant and
credible, but was available at trial, or could hﬁve been discovered through the exercise of due
diligence, the evidence may still be admitted if the moving party establishes that its exclusion would:
amount to a miscarriage of justice, inasmuch as, had it been adduced at trial, it would have had an

impact on the verdict.!!

8. ‘The Appeals Chamber recalls that, whether the additional evidence was available at trial or

not, 1t must always be assessed in the context of the ewdcncc presented at trial, and not in
isolation."?

II. FIRST MOTION

9. | IIn the Pirst Mo’rion,. the Appellant requests the Appeals Chamber to “allow further
investigation of the specific information in possession of the Appellant relating to the additional
evidence of witness Jean Bosco Barayagwiza in order to avoid miscarnage of justice and enable-
“him to file motion to present additional evidence of the potential witness Jean Bosco Barayagwiza
which was 'nog available at trial and could not have been discovered despite the exercise of due

diligence™."* The Prosecution opposes’ this request and submits that the First Motion should be
disr_njssed in its enn‘rety.”'

A, §uhmissions- of the Parties

10. The Appellant ‘submmits that ﬂ:e new evidence that could be provided by Jeau-Bosco
Barayag‘mza if the First Motion were gmnted, is crucial to the isSu€ of conspiracy between the three
‘ co-Appellants in the present case, notably with regard to the Trial Chamber’s finding that “the
accused Jean-Bosco Barayagwiza acted as the lynchpin among the three Accused, collaborating

. ' Decision on Six Motions, para. 8; Prosecufor v. Kupreski¢ et al., Case No, IT-95-16-A, Appeal Judgement, 73
October 2001, para. 68; Prosecutor v. Krsné, Case No. IT-98-33-A, Decision on Application for Admission of
Additional Evidence on Appeal, 5 August 2003 (“Krsti¢ Decision of 5 August 20037), p. 3; Prosecutor v, Blaskié, Case
No. IT-95=14-A, Decision on Evidence, 31 Octaber 2003 (“Blaskié Decision of 31 October 2003“), p-3.

"! Decision on Six Motions, para. 9; Kajelijeli v. Prosecutor, Case No. ICTR-98-44A-A, Decision on Defence Motion
for the Admission of Additional Evidence pursuant to Rule 115 of the Rules of Procedure and Evidence, 28 October
2004 (“Kajelijeli Decision of 28 October 2004™), para. 11; Ntagerura et al, Decision of 10 December 2004, para 11. See
also Prosecution v. Delié, Case No, IT-96-21-R-R119, Decision on Motion for Review, 25 April 2002, para. 18;
Prosecution v. Krstié, Case No. [T-98-33-A, Decision on Application for Subpoenas, 1 July 2003, para. 16; Krsti¢
Dec:sum of 5 August 2003 P- 4; Blaski¢ Decision of 31 Qctober 2003, p. 3.

2 Decision on Six Motions, para. 10; Kajelijeli Décision of 28 October 2004, para. 12; Nragerura et al. Decision of 10
December 2004, para. 12. See also Blaski¢ Decision of 31 October 2003, p. 3; Nzh:!ic v. Prosecutpr, Case. No, IT-02-
60/1-A, Decision on Motion to’ Admit Additional Evidence, 9 December 2004, para. 25.

13 First Motion, p:eambl.dary para. .

 Case No. ICTR-99-52-A . 4 _ 20 Tume 2005\
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closely both with Nahimana and Ngeze".'” More specifically, be claims that Jean-Bosco
Barayagwiza “is ready and wﬂlmg to testify before the Appeals Chamber” and, if allowed to do so,

would provide details and clarifications concerning his role in the CDR and the RTLM activities

and thereby undermine the abovementioned finding of the Trial Chamber.'$ The Appellant further
submits that this ;E!\;'idence is particularly rel‘evant to the “Appellant’s céﬁnecﬁon with the alleged
criminal acts narrated by witness AHA” and WOulﬂ not only have an impact on the Veniict but
would also “have the effect of demolishing the credibility of the said witness AHA”."

11.  The Appellant avers that this evidence was not available to him at trial and could not be
obtained thll'oughl the exercise of due diligence due to the “mon accessibility” of Jean-Bosco
Barayagwiza,' The Appellant requests the Appeals Chamber to authorize him to take a written
statement of Jean-Bosco Barayagwiza with a view to filing a motion pursuant to Rule 115 of the
Rules requesting the Appeals Chamber to summon Jean-Bosco Barayagwiza as a witness on
‘appeal.'® The Appellant affirms that such exercise would not result in any expenses to the Registry

~ nor would it prejudice the Prosecution.”

12.  The Prosecution responds that the First Motion does not meet the requirements that would

justify the request for further investigation, in particular, because the Appellant has neither

demonstrated the existence of exceptional clrcumstances, nor adequately addressed the ““specific
information’ to be further investigated” 2! According to the Prosecution, the First Motion suggests a

“fishing expedition” since it is unclear what further investigation is requested; what information is-

sought, or, what is the source of such information.zz

13.  Further, the Prosecution submits that the alleged evidence is “neither credible nor reliable,.

nor could it or would it have any impact on the verdict under appes.l'_’.23 It also argues that the
Appellant has not demonstrated that the tendered evidence was not available at trial or was not

" discoverable through due diligence.* In particular, it points out that during the cross-examination

by the Appellant’s Counsel in November 2000; Witness AHA testified ‘at length as to his
Telationship with the Appellant and Jean-Bosco Barayagwiza as well as about their positions in

" Response to the First Motion, paras 2 and 17,
** First Motion, paras 1 and 5 with reference to The Prosecutor v. Fcrd:nma' Nahimana et al., Case No. ICTR-99- 52-T,
Judgement and Sentence, 3 December 2003 (“Tral Judgement™), paras 1050, 887-889, 938, 939, 9'43 969, 1042, 1043,
'1045-1047, 1049 and 1051-1055
16 First Motion, para. 1.
"7 fbid., paras 6 and 11,
'8 Ibid., paras 2-4.
'* [bid., para. 7.
“ » Ibid.,, para. 13.
*! Response tw the First Motion, paras 2-4, 7.
- Hud para. 7.
B Ivid., paras 2, 5-6, 9-10.

20 June 2006
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RTLM, CDR and K.angurazs The Prosecution also refers to the fact that the Appellant has had

access to and discussions with Jean-Bosco Barayagwiza, the purported source of the additional
evidence.2® Thus, the requested investigation cannot result in identifying any new and specific
information that was not known to the Aj:pellant dmj.ug the trial?’

14,  Moreover, the Pr.c‘ps-ecution submits that compelling one co-accused to testify for another co-
accused in the same case would constitute 2 breach of the accused’s right to silence in terms of
Article 20(4)(g) of the Statute.”® It concludes that it is a matter for Jean-Bosco Barayagwiza to
decide whether he wishes ta cooperate with the Appellant’s Counsel a:m:l that the Appeals Chamber
cannot compel him to do s0.2° :

B.I Discussion

le. As a preliminary matter, the Appeals Chamber notes that the subject of tl'lle First Motion 1s
not clear.’® The Appeals Chamber will only examine the Appellant’s request for obtaining a written
statement from Jean-Bosco Barayagwma, since only that request is explicitly formulated in the First
Motion. Also, the Appeals Chambcr comsiders that the Appellant' s Counsel does not need the
Appeals Chamber’ s anthonzatlon or an order from the Appeals Chambcr to obtain a statement from
Jean-Bosco Barayagwiza..In this regard, the Appeals Chamber notes the Appellant’s submission
that Jean-Bosco Barayagwiza is prepared t provide a written statement to him,! as well as the fact
that Jean-Bosco Barayagwiza is a detaines in the United Nations Detention Facility in Arusha, not
subject to any restrictive or protective measures that would preclude the Appellant’s Counsel from
taking a statement from him. Furthermore, the Appeals Chamber notes that the Appellant submits

that taking the statement from Jean-Bosco Barayagwiza would not result in any expenses for the
Registry of the Tribunal, | '

16. Inany eveJ:Lrt, noting that tﬁe Appeﬁant seéks to obtain Jean-Bosco Barayagwiza’s statement
with a view to seeking leave to present 'additi.onal evidence, the Appeals Chamber recalls that under
Rule 115(A) of the Rules, a motion for admission of additional evidence on appeal must be filed
 within seventy-five days from the date of the trial judgement, unless good cause is shown for the
delay. The Appeals Chamber understands the Appellant to submit that good cause for the dclay of

2 Ibid,, paras 13-15.
& Ibid., para. 13.

% 1bid_, para. 15.

27 Id. b

% First Motion, paras 6+7: the use of the term “he said witness” with regard 10 both Witness AHA and Jean-Bosco
Barayagwiza is confusing.
! Ibid., para. 1.

CaseNo.ICTR-99-52-A = . v F | 20 June 2006 "\ L
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such a filing more than two years after the Trial Iudgememazl is that, in light of Jean-Bosco

Baraygwiza’s refusal to participate in the trial, there was no accessibility to him until recently, even
through ‘his own counsel® ,HOWEYEI; the Appeals Chamber notes that the Appellant has not
indicated how and when he was first able to gain access to'J ean-Bosco Bérayﬁgwi:za for evidence or
information. Even if Jean-Bosco Barayagwiza's absence during the trial were to be considered by

the Appeals Chamber as justifying the fact that such evidence was neither available at trial nor
could have been obtained through the exercise of due diligence, thé Appellant has failed to show -
- why such a request could not have been submitted in time during the appeals pmceedmg,s In this
" regard, the Appea.ls Chamber notes that Jean-Bosco Barayagmza has actively participated in the

preparation of his own appeal since the beginning of the appeals proceedings in early 2004.

£ 8 'Thc Appcals Chamber is also not persuaded by the Appellant’s argument that the

information referred to in the First Motion was only first obtained partlf,r through issues raised in the
confidential “Appellant J ean-Bosco Barayagwiza’s Motion for Leave to Present Additional
Evidence (Rule 115)” of 28 December 2005 (“Barayagwiza’s Rule liS Motion™).** The paragraphs
of the said motion referred to by the Appellant™ only address general issues with regard to Witness
AHA’s testimony at trial and Jean-Bosco Barayagwiza’s potential tesﬁmény on appeal concerning
his tole m the events which occurred in Rwanda in 1990 — 1994, The Appeals Chamber considers
that tha Appeliant has failed to establish that Barayagwiza’s Rule 115 Motion contains new
information pertinent for the Appellant’s case that was unknown to the Appellant before the date on

" which it was filed, thereby preventing him from ﬁliﬁg his First Motion until 6 January 2006.

£08_"06 18:15 FAX 0031705128832 ICTR REGISTRY + ARCHIVES @o07/012

Therefore, the Appeals Chamber finds tbat the filing of Barayagwiza’s Rule 1 15 Motion at the end -

of December 2005 also does not consnfute good cause for the late submission of the First Motion.

18.... ™

i—

'XI. SECOND MOTION

-

19.  The' Appellant requests the Appeals Chamber to authorize further investigation of
information relating to “the additi'ona.ll evidence of potential witness Habimana in order to avoid

miscarriagc of justice and enable him to file motion to present addi_tional evidence of the potential

*2 The Appeals Chamber recalls that the Tnal Judgement in t.’ms cas: was ICnﬂ.(‘:l:cd on 3 December 2003
* First Motion, paras 34,

-3 First Motion, para. 2.

* “Appellant Jean-Bosco Barayagwiza’s Motion for Leave to Present Additional Bvidence (Rule 115)”, 28 Docember
2005, paras 80, 103 and 104, 4lso see Decision on Appellant Jean-Bosco Barayagwiza’s Motion for Leave to Present
Additional Evidence pursuant to Rule 115, 5 May 2006, para. 27 finding Jean-Bosco Barayagwiza’s request to tesnfym

his own case under Rule 115 of the Rules as being filed un.tumly without good reason shown for such delay.

Case No.ICTR-99-52-& 7 20 June 2006
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address the pther argnments made by the Appellant.
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witness Habimana”,* which he cannot do without conductmg further interviews of Habimana and

obtaining a written statement from l:nm with the leave of the Appeals Chamher.a.—" He further
requests the Appeals Chamber to allow him to’ interview former Defence investigators Joseph
Nzakunda and Augustine Tumwesige.’® The Prosecution objects to thl: Second Motion and prays
the Appeals Chamber to dismiss it in its euurety A

A, uhmlssmng gi the Pame

20. l‘he Appellant suhmns that he has “specific information™ that the then Corporal Habimana
informed the Appellant’ s former Defence investigators that he was now ready and willing to tcsnfy
m “during the pcrit-)d between 6 April and 9 April 1994 while be was on duty as Corporal at the

| m.lhta.ry cémp at Gisgnyi under the Command of the then Colonel Anatole Nsengiyumva, he

- witnessed [...] the ‘Appellant in military custody at the said camp during the. said dates”.’ The

- - Appellant argues that such evidence would undermine the credibility of Prosecution Witnesses
Serushago, EB and AHI, as well as impact the Tna.l Chamber’s ﬁndmg with regard to the
Appellant’s alibi. -

'21.  The Appellant submits that this information was neither available to him earlier nor could it
have been obtained through exercise of due diligence, since “the said Corporal Habimana had left
the country ] when the RPF took over, and was presumed to have died during [cTholera epidemic in

Congo”.” The Appellant argues that non-admission of such evidence would result in further
miscarriage of justice.*®

22. ' The Prosecution rESponds that in the Second Motion, the App;:lfant has not shown.the
existence of exceptional circumstances that would justify the request for further investigation.* It
~— - adds that no new and specific information that was-#xknowr: to the ‘Appellant during his trial has
been 1dentified in the_Socond Motion as the Appclla.Lt submitted the same material allegation at trial

- through a number of witnesses and his own t‘estimm:lly."s
23.  As to the reliability of the alleged information, the Prosecution asserts that it is incredible
that “more than 10 years after the events, one Corporal'Ha'bimana, who has beerr allegedly Lving

* Second Motion, preambulary para.
¥ Ibid., pare. 5.

- 1bid., para, 10.
* Response to the Second Motion, para. 2.
“ Second Metiorn, para. 1.

“! Ibid., paras 3, 4 with references to the Trial Judgement, paras 775, 812, 824 and 829. '
2 Ibid, para. 2. |

“ Ibid., para. 7-8.

“Rr-sponse to the Second Motion, pa:ms 2, 4
- 1bid., paras 11-13.

Case No. ICTR-99-52-A o 8 20 fume 2006 A
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outsxde Rwanda, [...] would now be able to recall the precise dates and time he saw the Appellant

in military custody, among other detainess”.*® The Prosecution also notes that the purpoﬂedly new

information had been collected by two former mvesngaiors of the Appe].lant who were d.\smssed
from the case in February 2001, for dishonesty. -

24, It further argues that the “[plurported evidence needs not be further investigated as it could
and would not have any impact on the verdicts under appeal”, but would rather add to the material

inconsistencies found by the Tﬁal Chamber.*®

' 25.  Finally, the Prosecution adds that the Second Motion “can onl}' be understood as a request
. for approval to seck funding from the Regxst:rar'"*‘9 in order “to go out and verify what amounts to
nothmg more tangible than rumor and innuendo™ and is thus framed to suggest a “fishing -

expedition™, It insists that the “requested investigation would be redundant and a further waste of
. ihunal”. 51

26. The Appellant replies that he is not in possession of aﬁy more'spcciﬁc. information with ._
regard to his request and that is why he is seeking authorization to conduct a further investigation.®
He adds tﬁat it 'was not possible for him to discover the information “until recently when the said
potential witness expressed his wish to testify t;efofe the Appeals Chamber”.*® The Appellant

claims that, if authorized, the requested 1m}'cst1gat10n will be camried out by the existing and -
available members of the Defence team and would not entail, at this stage, any funding from the
Tn'buual.” Finally, he argues that “any discussion about the application of Rule 115 at this stage is

i pieﬁleture irrelevant and ought not to be taken into consideration for the purpose of the present

- motion™.*

Cengeaee i o oocw wen - . B,Discussion . " e C T i S e

27. " The Appeals C];lambea' first notes, as it did with the Appellant's First Motion, that generally,
no authorization is needed for the Appellant’s Counsel to eontact potential witnesses w1th the view
of obtaining written statements from them, unless any such witnesses are subject to spetific
protective measures. Since the Appellant neither requests any funding from the Registry of the

“ Ibid., para. 6 (footnotes omitted).
“T Ibid., paras 7-9.
“ Ibid, paras 2, 14-16.
"rbia'. para. 3.
* Ibid, para. §.
3! [bid., para. 16.
% Reply to the Second Motion, para. 2.

* Ibid.,, para. 3.
 Ibid,, para. 1.
% Ibid,, para. 5.

Case No, ICTR-99-52-A . -9 : . 20 June 2006 W
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htemaﬁonal Tnbunal for such “further investigation” mor justifies why his Counsel would be

" unable to collect such information on his behalf without intervention of the Appeals Chamber, there
was no reason for the Appellant to seize the Appeals Chamber with such request at this stage. -

witess® statement with a view to scekmg 1eave to present additional evidence on appeal under Rule
+115 of the Rules, 56 the Appeals Chambcr finds it app:opna:e, as it did with the First Motion, to

associate the request for further mvesugatlon with the reqmremmts for tl.mely filing of a mottou '
under Rule 115.%

29. The A‘ppeais Chamber notes that submission of the additional cvidence that the Appellant
seeks to obtain m the Second Motion would take place more. than two years after the Trnal
Judgement was rendered, which makes the filing of the Second Motion untimely. The Appeals
Chamber recalls that, in order to demonstrate that it ﬁras not'_ablle to comply with the time lirit set

* in Rule 115 of the Rules for filing a motion for additional evidence within 75 days from the date of

 the rendering of the trial judgement, the moving party is required to demonstrate good cause for the
delay and submit the motion in question “as soon as possible after it became aware of the existence
of the evidence sought to be admitted” *® The Appellant has failed to show that he has complied
with these requirements. -

30. In this regard, the Appcals Chamber conaders that the Second Motion contains no
indication as to how and when the Appellant was able to gam access to the purported information.
Indeed, the Appellant contented hirnself with fairly general allegations as to m:tavallabﬂlty of such
information at earlier stagcs without speclfymg how, when and where the potential witness became
_ available to the Appellant’s former mvestgators or how such information was further transmitted o
the Appellan‘g apd/or his counsel. MOIEDV(:I, the Appeals Chamber reiterates that the relevant time is

~ staternent was in fact taken.>

31.° In light of the foregoing, the Appeals Chamber considers it unmecessary to address the
remainder of the Appellant’s arguments in his Second Motion.

3 Scmni Motion, preambulary para.

57 See Section I on A ble Law; see als ave. It is furthexmore re that, when seiz i
for funding of investigation in appeal, it is relevant for the Appeals Chamber to consider whether it is likely that the
evidence thereby obtained would meet the requirements for subsequent admission under Rule 115 (Sylvestre
Gacumbitsi v. The Prosecutor, Case No. ICTR-01-64-A, Decision on the Apellant’s Rnle 115 Mntmn and Related
Mntlon by the Prosecution, 21 Octoba' 2005, para. 13). :

% Kordi¢ and Cerkez Decision, p. 2. B : .

*? Ibid., p.- 3. ' ; L i ;

CaseNo.ICTR99-52-A . .~ = io ' . ' " 20Jume2006 N
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II. DISPOSITION

32. If‘pr the foregoing reasons, the Appca]s; Chamber DISMISSES both the First and the Second
Motions. ' ' o

Done in English and French, the English text being authoritative.

Dated this 20th day of June 2006, i ! _— -
At The Hague, The Netherlands, W '
Fausto Pocar
~ Presiding Judge

[Seal of the Tribuoal]
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