
      IN THE CIRCUIT COURT OF THE   
      SEVENTEENTH JUDICIAL CIRCUIT IN  
      AND FOR BROWARD COUNTY, FLORIDA 
 
      CIRCUIT CIVIL DIVISION 
        

CASE NO. CACE19008041 
 
FXE FUTBOL, LLC, 
a Florida limited liability company, 
 
 Plaintiff, 
 
v. 
 
CITY OF FORT LAUDERDALE, a 
Florida Municipal Corporation, 
 
and 
 
MIAMI BECKHAM UNITED, LLC, 
a Delaware limited liability company, 
 
 Defendants. 
________________________________________/ 
 

DEFENDANT, CITY OF FORT LAUDERDALE’S 
RESPONSE IN OPPOSITION TO PLAINTIFF’S 

EMERGENCY MOTION FOR TEMPORARY INJUNCTION 
 

 Defendant, CITY OF FORT LAUDERDALE, a Florida Municipal Corporation, (the 

“City”), by and through its undersigned counsel, and pursuant to Fla. R. Civ. P. 1.610 (2018), 

hereby responds in opposition to Plaintiff’s Emergency Motion for Temporary Injunction, as 

follows: 

INTRODUCTION 

On January 28, 2019, the City received an unsolicited proposal from Miami Beckham 

United, LLC (“Inter Miami”) pursuant to § 255.065, Florida Statutes (the “Statute”), to design, 

construct, occupy and maintain property owned by the City and located at Fort Lauderdale 
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Executive Airport, commonly known as Lockhart and Fort Lauderdale Stadiums (the 

“Property”). Pursuant to the Statute, the City Commission adopted Resolution No. 19-25 on 

February 5, 2019 a copy of which is attached hereto as Exhibit “A” and incorporated herein by 

reference. In accordance with the Resolution, notice was published in the Florida Administrative 

Register and the Sun-Sentinel once a week for two weeks advising that the City would accept 

other proposals for the same project as proposed by Inter Miami. 

Plaintiff timely submitted its proposal to the City. On March 19, 2019, at its Commission 

Conference Meeting, the City Commission heard presentations from Plaintiff and Inter Miami on 

their respective proposals, received comments from the public, and thereafter voted unanimously 

to rank Inter Miami as its preferred and first ranked proposal. At no time during that meeting did 

anyone discuss the presence of asbestos on the Property or object to the selection process. The 

official minutes of that meeting are attached hereto as Exhibit “B” and incorporated herein by 

reference. 

On April 2, 2019 at a regular Commission meeting, the City Commission unanimously 

approved an Interim Agreement with Inter Miami pursuant to the Statute, a copy of which is 

attached to Plaintiff’s Emergency Motion for Temporary Injunction. Plaintiff has filed an 

Emergency Complaint and Petition containing three (3) counts against the City seeking a writ of 

mandamus and declaratory and injunctive relief.  On April 25, 2019, Plaintiff filed an 

Emergency Motion for Temporary Injunction to enjoin the City from demolishing the Property 

until all claims in this action are adjudicated. The City now timely files this response to the 

Motion in anticipation of the hearing on this matter.  
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ANALYSIS 

“[T]he issuance of a preliminary injunction is an extraordinary remedy which should be 

granted sparingly, [and] which must be based upon a showing of the following criteria: (1) the 

likelihood of irreparable harm; (2) the unavailability of an adequate remedy at law; (3) 

substantial likelihood of success on the merits; and (4) consideration of public interest.” Hadi v. 

Liberty Behavioral Health Corp., 927 So. 2d 34, 38 (Fla. 1st DCA 2006); see further Charlotte 

County v. Grant Medical Transportation, Inc., 68 So. 3d 920, 922 (Fla. 2nd DCA 2011); Shands 

At Lake Shore, Inc. v. Ferrero, 898 So. 2d 1037, 1038-39 (Fla. 1st DCA 2005).  Prior to issuing a 

temporary injunction, a trial court must be certain that the petition or other pleadings 

demonstrate a prima facie, clear legal right to the relief requested. Id. “Clear, definite and 

unequivocally sufficient factual findings must support each of the four conclusions necessary to 

justify entry of a preliminary injunction.” City of Jacksonville v. Naegele Outdoor Advertising 

Co., 634 So. 2d 750 (Fla. 1st DCA 1994) (reversing the trial court’s order granting a temporary 

injunction enjoining the City from enforcement of certain City ordinances and charter 

provisions).   

Fundamental to a discussion of the issues raised in this matter is § 255.065, Florida 

Statutes (hereinafter “the Statute”).  The Statute was enacted in 2013 (Chapter 2013-223, Law of 

Florida), because the Legislature found there to be “public need for the construction or upgrade 

of facilities that are predominantly for public purposes.” § 255.065(2), Fla. Stat.  Through the 

Statute, the Legislature created a mechanism or alternate method, separate and apart from 

standard public procurement practices, to allow for a “responsible public entity”, such as the 

City, to receive solicited or unsolicited proposals from private entities to construct or upgrade 

facilities predominantly for public purpose, known as “qualifying projects”.  §255.065, Fla. Stat.  
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“Qualifying projects” include recreational facilities and sporting or cultural facilities that are or 

will be used by the public at large or in support of an accepted public purpose or activity.  § 

255.065(1)(i), Fla. Stat.  

Under the Statute there are procedures that must be followed related to receipt and the 

ranking of an unsolicited proposal before a comprehensive agreement may be entered into by the 

parties. § 255.065(3),(4),(5), Fla. Stat.  Most notably, the statute provides that once proposals 

have been received, and after the public notification period has expired, “the responsible public 

entity shall rank the proposals received in the order of preference.” § 255.065(5)(c), Fla. Stat. 

(emphasis added).  Unlike a “solicited proposal” there is no mandatory criteria that must be met 

in order for the governmental entity to establish and act upon its “preference” of proposals.  

After the receipt and ranking process is completed to the satisfaction of the responsible 

public entity, the public entity may enter into a comprehensive agreement with the proposer.  

While going through the process, before or in connection with the negotiation of the 

comprehensive agreement, the responsible public entity may enter into an interim agreement 

with the private entity proposing the development or operation of the qualifying project.   

Specifically, the statute provides:  

(6) INTERIM AGREEMENT.—Before or in connection with the 
negotiation of a comprehensive agreement, the responsible public 
entity may enter into an interim agreement with the private entity 
proposing the development or operation of the qualifying project. 
An interim agreement does not obligate the responsible public 
entity to enter into a comprehensive agreement. The interim 
agreement is discretionary with the  parties and is not required on 
a qualifying project for which the parties may proceed directly to a 
comprehensive agreement without the need for an interim 
agreement. An interim agreement must be limited to provisions 
that: 
 

(a) Authorize the private entity to commence activities for 
which it may be compensated related to the proposed qualifying 
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project, including, but not limited to, project planning and 
development, design, environmental analysis and mitigation, 
survey, other activities concerning any part of the proposed 
qualifying project, and ascertaining the availability of financing for 
the proposed facility or facilities. 

 
(b) Establish the process and timing of the negotiation of the 

comprehensive agreement. 
 
(c) Contain such other provisions related to an aspect of the 

development or operation of a qualifying project that the 

responsible public entity and the private entity deem appropriate. 
 
§ 255.065(6), Fla. Stat. (emphasis added).  
 

I. PLAINTIFF HAS FAILED TO AND CANNOT PROVIDE SUFFICIENT 
FACTS TO CONCLUDE THAT THERE WILL BE A LIKELIHOOD OF 
IRREPARABLE HARM; PLAINTIFF HAS FURTHER FAILED TO 
DEMONSTRATE THE UNAVAILABILITY OF ADEQUATE REMEDIES AT 
LAW 
 

Plaintiff’s Motion concludes that “there is no possible argument that Plaintiff will not 

suffer irreparable harm,” yet Plaintiff’s Motion fails to demonstrate any irreparable harm.  An 

“application for temporary injunction is insufficient… [i]f it fails to set forth clearly, definitely 

and unequivocally sufficient factual allegations to support… [the] conclusion of ‘irreparable 

damage’ necessary to warrant intervention of a court of equity.” Naegele Outdoor Advertising 

Co, 634 So. 2d at 754.   

Irreparable injury is “injury of such a nature that it cannot be redressed in a court of law, 

the facts constituting such injury must be set up so clearly that the court may determine the 

extent of the possible injury and grant relief by injunction if justified.” Egan v. The City of 

Miami, 130 Fla. 465 (1938) (finding that a temporary injunction was not proper where plaintiffs 

demonstrated that a new City ordinance regulating tourist camps, tent cities, and trailer camps 

imposed a heavy burden on them to come into compliance but did not show irreparable loss and 

they had an adequate remedy at law). In summation, irreparable harm can be shown by 
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demonstrating either that the injury cannot be redressed in a court of law or that there is no 

adequate legal remedy. See K.G. Mother of N.G., Minor Child v. Florida Department of 

Children and Families, 66 So. 3d 366, 368 (Fla. 1st DCA 2011).  

Here, neither the allegations of Plaintiff’s Complaint nor its Emergency Motion for 

Temporary Injunction (hereinafter the “Motion”) demonstrate irreparable harm. Plaintiff has 

failed to allege any ultimate facts to inform the City or this Court how it is irreparably harmed by 

the City’s decision to enter into the Interim Agreement. Plaintiff is not seeking nor is it entitled 

to require the City to enter into a Comprehensive Agreement with it pursuant to the Statute.  In 

fact, § 255.065 neither creates not confers upon Plaintiff any legal rights or interests in not only 

the Property but also in regard to any future project with the City.  Notably, Plaintiff’s Motion 

states that “[o]nce historic Lockhart Stadium is demolished, Plaintiff’s competing bid is moot 

and there will be no remedy.”  However, Plaintiff’s proposal is already moot and was 

unanimously rejected by the City.  Pursuant to § 255.065 the City is not required to engage in 

any negotiations with Plaintiff if the City does not ultimately enter into a comprehensive 

agreement with Inter Miami.  The City has unequivocally expressed its desire that Lockhart 

Stadium, the City’s own property, be demolished based upon the unanimous passage of the 

Interim Agreement, which not only permits, but anticipates demolition.  Furthermore, Counts IV 

and V of the Complaint seek damages against Inter Miami based upon the same facts alleged 

against the City, clearly demonstrating that Plaintiff has an adequate remedy at law. 

As Plaintiff has failed to demonstrate that it will suffer any irreparable injury that cannot 

be addressed in a court of law and failed to demonstrate that there is no adequate legal remedy, 

Plaintiff’s Motion must therefore be denied. 
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II. PLAINTIFF FAILED TO DEMONSTRATE THAT THERE IS A 
SUBSTANTIAL LIKELIHOOD OF SUCCESS ON THE MERITS 
 

It must appear that the petition has a substantial likelihood of success on the merits. See 

Naegele Outdoor Advertising Co., 634 So. 2d at 754.  “A substantial likelihood of success on the 

merits is shown if good reasons for anticipating that result are demonstrated. It is not enough that 

a merely colorable claim is advanced.” Id.  

Plaintiff claims it has a likelihood of prevailing on the merits because it alleges that the 

City failed to fully comply with the requirements of § 255.065, Florida Statutes; that the Interim 

Agreement contains provisions beyond those allowed by the Statute; and that Inter Miami’s false 

statements made a fair review of the proposals impossible.  

FAILURE TO COMPLY WITH THE STATUTE 

Contrary to Plaintiff’s torturous construction of the Statute, the City fully complied with 

the requirements thereof. The City clearly treated both proposers equally throughout the process, 

by providing them the same amount of time to make their presentations and the ability to respond 

to the same questions posed by City Commissioners. Nothing in the Statute requires the 

independent analysis that Plaintiff rests its argument upon to be conducted prior to the ranking of 

competing proposals.  To the contrary, the Statute provides that such a professional review 

“shall” continue “through completion of the design and construction of the project.”  Plaintiff has 

failed to allege any ultimate facts that would show that it would have been ranked number one by 

the City Commission if an independent analysis had been conducted. Furthermore, at no time 

during the process did Plaintiff raise the issue of noncompliance, so that it has now waived its 

right to do so. 

Count I of the Complaint seeks the entry of a writ of mandamus against the City. “A 

party petitioning for a writ of mandamus must establish a clear legal right to performance of the 
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act requested, an indisputable legal duty, and no adequate remedy at law.” Radford v. Brock, 914 

So.2d 1066, 1067 (Fla. 3d DCA 2005) (quoting Smith v. State, 696 So.2d 814, 815 (Fla. 2d DCA 

1997)). “When a trial court receives a petition for writ of mandamus, its initial task is assessing 

the petition to determine whether it is facially sufficient. If it is not facially sufficient, the court 

may dismiss the petition.” Id. at 1067-68 (quoting Davis v. State, 861 So.2d 1214, 1215 (Fla. 2d 

DCA 2003)). In City of Bradenton v. Johnson, 989 So.2d 25, 26-27 (Fla. 2d DCA 2008), the 

Court held: 

As the City argues, mandamus is a common law remedy to enforce 
an established legal right by compelling a public officer or agency 
to perform a legally required ministerial duty. Smith v. State, 696 
So.2d 814, 815 (Fla. 2d DCA 1997); Plymel v. Moore, 770 So.2d 
242 (Fla. 1st DCA 2000).  Mandamus may only be employed to 
enforce a right by compelling performance of a duty, but not to 
litigate an entitlement to a right. Butler v. City of Melbourne 
Police Dep’t, 812 So.2d 547, 548 (Fla. 5th DCA 2002). [W]e agree 
with the City that Johnson should not have sought relief via 
mandamus.  See Florida League of Cities v. Smith, 607 So.2d 397 
(Fla. 1992). 
 

Plaintiff has no established right to require the City to enter into a Comprehensive 

Agreement pursuant to the Statute. The City has the right to reject any and all proposals received 

pursuant to the Statute. Fla. Stat. § 255.065(5)(c) (“Notwithstanding this paragraph, the 

responsible public entity may reject all proposals at any point in the process until a contract with 

the proposer is executed.”) Plaintiff is not seeking the performance of a legally required 

ministerial duty. Rather, it is seeking an order requiring the City NOT to perform any ministerial 

duty, but it is seeking to prevent the City from entering into and enforcing the provisions of a 

valid Interim Agreement. Mandamus does not lie under the facts of this case, so that Plaintiff has 

no likelihood of success on the merits of that claim. 
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THE CONTENTS OF THE INTERIM AGREEMENT 

Plaintiff next argues that the terms of the Interim Agreement exceed those permitted by 

the Statute. Plaintiff cannot prevail on that claim either. The Statute, as quoted by Plaintiff 

specifically provides with respect to the Interim Agreement: 

Contain such other provisions related to an aspect of the 
development or operation of a qualifying project that the 
responsible public entity and the private entity deem appropriate. 

 
Fla. Stat. § 255.065(6)(c). 
 

In light of the Legislature’s declaration that the Statute is to be liberally construed to 

effectuate its purposes in subsection (14)(a), the parties are free to include any other provisions 

in the Interim Agreement that they consider appropriate to further the objectives of the project. 

Plaintiff’s interpretation of the terms “develop” and “modify” cannot be sustained based 

upon the Statute’s express language.  More specifically, “develop” is defined as “to plan, design, 

finance, lease, acquire, install, construct, or expand.” § 255.065(1)(b), Fla. Stat. Had the 

Legislature intended that the definitions of those terms include the term “demolish,” or any other 

terms regarding site preparation, including for structures which will not be part of the qualified 

project, it would have provided it in the Statute. “It is a fundamental principle of statutory 

construction that where the language of a statute is plain and unambiguous there is no occasion 

for judicial interpretation.” Forsythe v. Longboat Key Beach Erosion Control Dist., 604 So.2d 

452, 454(Fla. 1992). See also Tropical Coach Line, Inc. v. Carter, 121 So.2d 779, 782 (Fla. 

1960) (“If the language of the statute is clear and unequivocal, then the legislative intent must be 

derived from the words used without involving incidental rules of construction or engaging in 

speculation as to what the judges might think that the legislators intended or should have 
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intended.”). Because the Statute is clear and unambiguous, the Court should refrain from adding 

words that are not provided therein. 

Plaintiff’s argument that allowing demolition in an Interim Agreement would permit the 

parties to avoid the entry of a Comprehensive Agreement is similarly without basis, as the 

Statute clearly requires the entry of a Comprehensive Agreement before developing or operating 

the qualifying project. Plaintiff’s alleged concern about performance bonds and insurance has 

been addressed in Section 8 of the Interim Agreement, so that the City is protected in the event 

of casualty. The Interim Agreement complies with the requirements of the Statute, so that 

Plaintiff is likewise unlikely to prevail on this claim. 

INTER MIAMI’S FALSE STATEMENTS MADE A FAIR EVALUATION IMPOSSIBLE 

Lastly, Plaintiff claims that Inter Miami’s false statements regarding asbestos on the 

property made it impossible for the City to conduct a fair evaluation of the proposals. That claim 

is unsupportable for two reasons: (1) there is asbestos on the Property which must be removed as 

required by law; and (2) those statements, if made, were made after the City Commission 

evaluated and ranked the bids at the Commission Conference Meeting on March 19, 2019, so 

that those statements could not have unduly influenced the Commission’s evaluation. Paragraph 

14 of the Complaint alleges that the subject statements were made at the April 2 City 

Commission Meeting, when the Commission was considering entering into the Interim 

Agreement. The Motion also alleges that the statements regarding the existence of asbestos were 

made at the April 2 Commission Meeting. The Minutes of the March 19 Commission 

Conference Meeting clearly reflect that no mention of the existence of asbestos was made by any 

participant at that meeting. Because those statements were not made during the evaluation 
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process, and as with its other claims, Plaintiff has no likelihood of prevailing on this claim, so 

that its Motion must be denied. 

Although not addressed in the Motion, Plaintiff’s Complaint alleges that the City violated 

Section 8.09 of its Charter. That Section provides in pertinent part as follows: 

  Section 8.09. – Leases from more than one year and not more than fifty years. 
 

City is hereby empowered to lease or concession to private 
persons, firms or corporations, for nonpublic purposes, any lands, 
improvements, public buildings, recreational parks or facilities, 
golf courses, public beaches, public utility plants, or any public 
works or public property of any kind including air space over 
public property owned or operated by the City of Fort Lauderdale, 
and not needed for governmental purposes, whether used in a 
governmental or in a proprietary capacity, for a period of not more 
than fifty (50 years, plus such length of time, not to exceed five (5) 
years, determined by the city commission to be reasonably 
necessary to complete construction of the improvements proposed 
for the demised premises by such persons, firms or corporations. 
Each lease shall be authorized only after public hearing, under 
authority of a resolution duly adopted at a meeting duly held at a 
designated adjourned meeting, under the following conditions, to-
wit: 

 
The clear intent of that provision is to permit the City to lease public land for a private 

purpose; provided it follows the procedures set forth therein, but that Section does not 

contemplate the use of City-owned property for a public purpose. Moreover, Inter Miami’s 

qualified project does not include any “leasing” of the Property or any of its improvements.  The 

proposal submitted by Inter Miami and unanimously ranked number one by the City 

Commission is for a public purpose and does not include a “lease,” so that Section 8.09 is not 

implicated. Therefore, Plaintiff will not ultimately succeed on this claim, either.   
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III. PLAINTIFF FAILED TO DEMONSTRATE THAT A TEMPORARY 
INJUNCTION WILL BE WITHIN THE CONSIDERATION OF PUBLIC 
INTEREST 
 

As with Plaintiff’s other claims, all of which are unsupported by any ultimate facts, it has 

failed to allege any facts to support its argument that the issuance of an injunction will serve the 

public interest. As previously discussed, the Interim Agreement does not violate the provisions 

of the Statute. Plaintiff’s claim that the public interest is served by a robust and competitive 

bidding process once again ignores the plain facts that asbestos does exist on the Property and 

that the statements, if made, were admittedly made after the Commission rejected its proposal 

and ranked Inter Miami’s number one. As such, those alleged statements did not form the basis 

of the Commission’s decision. The City Commission properly ranked Inter Miami as its number 

one project in a process that Plaintiff participated in without objection and which was eminently 

fair to both proposers. The public interest is best served by allowing the City to proceed in 

accordance with the provisions of the Interim Agreement and to continue to negotiate the 

Comprehensive Agreement with Inter Miami.     

Furthermore, while Lockhart Stadium is admittedly old, it has never been designated a 

place of historic significance by any governmental entity or historical society. The stadium has 

been in a state of disrepair for several years and is not capable of hosting any public events. The 

public interest is better served by its demolition and the construction of a new facility which will 

serve the residents and guests of the City.  The City has expressed its clear and unequivocal 

desire to have Lockhart Stadium demolished based upon its unanimous approval of the Interim 

Agreement, which expressly provides for and permits demolition.  

“A temporary injunction is properly entered only in a certain well-defined circumstance.” 

Naegele Outdoor Advertising Co., 634 So. 2d at 752 (Emphasis added).  Here, Plaintiff has 
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patently failed to define any circumstances appropriate for a temporary injunction and has failed 

to satisfy any of the elements necessary for the issuance of a temporary injunction.  As such, 

Plaintiff’s Motion should be denied.  

CONCLUSION 

WHEREFORE, based upon the foregoing points and authorities, Defendant, CITY OF 

FORT LAUDERDALE, respectfully requests that the Court deny Plaintiff’s Emergency Motion 

for Temporary Injunction.   

 

 

 

 

 

 

 

 

 

 

 

 



14 
 

      Respectfully Submitted,  

/s/ Edward A. Dion    
EDWARD A. DION  
Florida Bar No. 267732 
Nabors, Giblin & Nickerson, P.A.   
110 E. Broward Boulevard, Suite 1700 
Fort Lauderdale, Florida  33301 
Telephone: (954) 315-3852  
Email Address: edion@ngnlaw.com  

 
GREGORY T. STEWART 
Florida Bar No.  203718 
KERRY A. PARSONS 
Florida Bar No.  91919 
Nabors, Giblin & Nickerson, P.A. 
1500 Mahan Drive, Suite 200 
Tallahassee, Florida  32308 
(850) 224-4070 
(850) 224-4073 (Facsimile) 
Email: gstewart@ngnlaw.com  
 kparsons@ngnlaw.com  
 legal-admin@ngnlaw.com 
 

       /s/ Alain E. Boileau    
ALAIN E. BOILEAU 
Florida Bar No. 0148598 
CITY ATTORNEY 
CITY OF FORT LAUDERDALE 
100 North Andrews Avenue 
Fort Lauderdale, Florida  33301 
(954) 828-5938 
(954) 828-5915(Facsimile)  
E-mail:  aboileau@fortlauderdale.gov  

  jtorres@fortlauderdale.gov 
   ltotten@fortlauderdale.gov 

 
 

      COUNSEL FOR DEFENDANT 
      CITY OF FORT LAUDERDALE 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished by 

Electronic Mail via the Florida Courts E-Filing Portal, as authorized by Fla. R. Jud. Admin. 

2.516, on this 29th day of April, 2019, to: 

David J. Winker, Esq., B.C.S. 
David J. Winker, PA 
2222 SW 17th Street 
Miami, FL  33145 
dwinker@dwrlc.com 
Attorney for Plaintiff 
 
John K. Shubin, Esq. 
Ian E. DeMello, Esq. 
Mark E. Grafton, Esq. 
Shubin & Bass, P.A. 
46 S.W. First Street 
Third Floor 
Miami, FL  33130 
jshubin@shubinbass.com 
idemello@shubinbass.com 
mgrafton@shubinbass.com 
eservice@shubinbass.com 
Attorneys for Defendant  
Miami Beckham United LLC 
 
 
 
 
 
 
 
       /s/Kerry A. Parsons         
       KERRY A. PARSONS 
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