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A. SUMMARY OF PARTITION PROCEDURE AND FORMS

PARTITION: GENERAL PRINCIPLES
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Land owned by 1 or more Co-
tenants.

1 or more Co-tenants desire to end
shared ownership

One Co-tenant can compel
partition by absolute right
Options:

Voluntary sale to other owner
Voluntary division “in kind”
Voluntary sale to third party
Involuntary partition (equitable
proceeding):

Alternative#1: division “in kind”,
absent “manifest injury”
Alternative #2: appraise & offer to
sell to one of the owners; divide
proceeds

Alternative #3: sell at public sale;
divide proceeds equally

Public policy prefers “in kind”
division

Commissioners must attempt to
divide “in kind”

Court must use “owelty” to permit
division “in kind”

Court does not need consent to
divide “in kind”, or to use “owelty
Division “in kind” through
“owelty” :

Divide land into functional parcels
Appraise all tracts

Recipient of more valuable tract
pays ¥ of difference to recipient of
less valuable land

Court supervises the process:
Court confirms ownership interests
Court appoints three
commissioners

Court instructs commissioners
Court orders distribution or sale
Court confirms sale

PARTITION: STATUTES, CASES & AG

OPIN.

AN

AN

Title 12 Section:

1501.1: Petition contents

1502: Unknown interests set forth
1503: Join creditors

1504: Answer contents

1505: Specify interests & direct partition
1506: Appoint commissioners

1507: Allot particular tracts to parties
1508: Commissioners’ oath

1509: Commissioners’ report &
deadlines

1510: Filing exceptions to report
1511: Absent exceptions, partition
ordered

1512: Election to purchase by party
1513: Sheriff’s sale @ 2/3 minimum
1514: Sheriff’s return & deed

1515: Apportion costs among parties
1516: Equitable power of court

1517: $5,000 accelerated procedure
2012: Answer deadlines

Cox v.Lasley, 1981 OK 11—Right to
partition in kind, including minerals
Wolfe v. Stanford, 1937 OK 21—Right
to partition in kind, including minerals
Wilson v. Hartman, 1976 OK 10—Right
to partition is absolute

Dewrell v. Lawrence, 2002 OK CIV
APP 105—Must consider unequal
parcels and owelty

1982 OK AG 126—Owners of surface
and minerals cannot resist partition

PARTITION: TIME FRAME

20+20 days to file Answer/Counterclaim
after Petition

Filing of Commissioners’ Report

10 days to mail and/or publish Report
and Notice of 20 day deadline to Except
or Elect to buy

Total of 20 days to Except or Elect to
buy

Normal sale time frame and notice, and
confirmation of sale



B. OKLAHOMA STATUTES

0SCN Found Document:Petition for Partition - Contents Page 1 of 2
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Title 12, Clvil Procedure

Homee [Courts | Court Do

Hrenmius st

&E0klahoma Statutes Citationized
ETitle 12. Civil Procedure
3¢ hapter 28 - Partition

Eisection 1501.1 - Petition for Partition - Contents
Cha g 008, §,

A When the object of the actian is to effect a parfition of real property, the petition must describe the propery and
ihe respective interests of the owners theraof, if known,

. 1. Except as provided for in this subsaction, in any action involving the partition of @ mineral estats, In addition
to the requiremints of subsection A of this section, the petition shall specify and the plaintiff shall establish at trial
by a preponderance of tha evidence that

a. one or rane of the co-owners of e mineral estata arg

frusirating the developmant objeciive of the plaintiff

for the estate; and

&, an order of the Conporation Commission to pool and

develop said minerals pursuant fo Section 87,1 (52-87.1] of

Tille 52 of the Okishoma Statubes and a plan of

unitization created purswant i Seclions 2871 [82-287.1]

through 28715 [52-287.15] of Titke 52 of

the Oklahoma Stalutes would net effectuale & realization of

the development okjective,

2. The pravisions of this subsection shall not spgly to any actian ifvalving the parttion of a mineral estate, if
the parson requesting the parilon cwns the surface estates or any pan thereof and alsc owns an interest in
the minaral astata,

Hiztorical Data

AL 1810, § 4940; Laws 1970, ¢, 40, § 1, emeng. eff. March 2, 1670; Laws 1871, c. B5, § 1, emerg, eff. April 8,
1071, Lews 1884, & 205, § 1, amarg. off. May 14, 1984, Laws 1985, ¢ 120, § 1, emerg. &ff. I, 1945
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OSCN Found Documnent:Contents of Reasonable Certainty in Petition Page 1 of 1

2 12. Civil Procedure

#@0klahoma Statutes Citationized
E8Title 12. Civil Procedure
Echapter 28 - Partition
Eigociion 1502 - Title 12. Clvil Procedurs
Cho 84: 05§

I the nurmbar of shares or interasts is known, but the owners theres! are unlmawn, or if theres are, or are
suppased to be, any Interests which ane unknown, contingent or doubitful, these facts must be sel forth in the
patifian with reasonable certainty.

R.L. 1810 Sec. 4341.

Ciattonizer® Summary of Documents Citing This Documarnt
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0SCN Found Document:Creditors with Specific or General Liens May be Made Parties Page 1of 1

.‘ﬂsc NTHE EuLAuﬂm STATE COURTS ﬁtfwunu

vareh [ ||| TILET
iy | CHalBOrEnD | el S II|II||I'| It Ly
Title 12. Civil Procedurs

@0klahoma Statutes Citationized
ETitle 12. Civil Procedure
Schapter 28 - Partition

Elzsction 1503 - Title 12. Chvil Procedure
i 08§

Credibors having a specific or general lien upan all or any porfion of the proparty, may be made parties.

Historical Data

R.L 1810 Sec. 4842,
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OSCN Found Document: Answer - Contents Pege 1 of 1
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@0klahoma Statutes Citationized
@Title 12. Civil Procedure
SChapter 28 - Partition
Elgection 1504 - Answer - Contents
Chone 08, 5 _

The answers of the cefendants must state, amang other things, the amount and nature of their respeclive
inerests, They may also deny the interests of any of the plaintifis, or any of the defandants.

Hiztarical Data

F.L. 1810 Sec. 4843,
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&@0klahoma Statutes Citationized
ETitle 12. Civil Procedura
EChapter 28 - Partition
Elsection 1505 - Court Shall Make Order Specifylng Interests of Respective Parties

Adfter the Intarasts of all the parties shall heve been ascertained, the court shall make an order specifying the
inereats of tha respective parties, and directing parfilion to be made accordingly.

Historlcal Data

R.L 1910, Seo. 4944,
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Tithe 12. Chwil Procadure

@0klahoma Statutes Citationized
@Title 12. Civil Procedure
Echapter 28 - Partition
Eisection 1506 - Appointment of Commissloners to Make Partition
Cheesni D E_

Upon making swch erder, the court shall appoint three commissioners to make partition into the reguisile number
of sharas.

Historical Data

R.L. 1810 Sea, 4845
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B section 1507 - Commissioner to Allot Portions
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For good and sufficlent reasons appearing io tha cowd, ke commilsaionars may ba direcled to alis! particular
partions lo any onae of the partes,

Hizforical Data

R.L. 1810, Sec. 4846,
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#@0klahoma Statutes Citationized
EETithe 12. Civil Procedurs
Echapter 28 - Partition

Bisection 1508 - Commissloner to Take and Subscribe an Oath
Cheas 085 8 _

Before antaring upon their duties, such commissioners shall take end subscribe an cath that they will perfarm
their duties faithfully and impartially, to the best of their abllity.

Historical Data

R.L 1810 Sac, 4847.

Citationizer® Summary of Documents El'l!hg' This Document
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OSCN Found Document:Duty of Commissioners - Report - Notice of Time Limit for Fili.. Page | of 2
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Titla 12, Civil Procedura

&@0klahoma Statutes Citationized
&Title 12, Civil Procedure
E8Chapter 28 - Partition
Elgection 1509 - Duty of Commissioners - Report - Notico of Time Limit for Filing Exception or

Election
Ciw st 08, 4,

&, The commissicners shall make partition of the propery among the partiss according fo their respective
Intarests, if such pariiion ean be made without manilest injury. But if such parition cannal be mada, the
commissioners shall rrake a valuation and appraisament of the propery. They shall make a repart of thedr
proceedings to the cour, forthwith. For the purposa of this saction the term "party” shall mean cna who has baen
adjudged 1o own an undivided interest in the property involwed in the action.

B, Within ten (10) daye afier the repart of commissioners s fled with the court clerk, the atiomey for the plaintiff
shall Tarward by certified mail o the atlomey of record for every other party in the case and to eash pary not
representad by an atiomey, @ copy of the commissioners' repont and a notice stating that the tirme limit for fing an
axception or an election to take the property at the appraisement, if partition cannot be made, ts not later than
baserity (20} days from the date the report was filed, Before the expiration of the said twenty (20) days, the court
may fix a different and longer paricd for the Nling of an elaclion. Thi mailing of notice s raquired hersin shall be
partified by affidavii o be filed, altached to the original notice. If a party has been served by publicafion, the notice
of said tima imit shall be pubished in one Issue of a newspaper qualified to publish legal notices, at least len (10
disys priar ba the expiration of the date to fle exception or elaction.

. The time limit for filing an exception or an elaction to take property at appralsemeant, as prescribed in
gubsaction B of this section, shall be calculated from the date the repon of the sommissioners s filed in the casa.
On failure of the sttemey for plaint® to give notice within the lime prescnibad in subsection B of this section, {he
court, on application of any party, may extend the time for filing an exception or an election for the period not o
micesd byenty (20) days from the date the application |3 heard.

Historfeal Data

R.L. 1910, § 4948, Amended by Laws 1674, c. 166, § 1, eff. Oct. 1, 1974; Laws 1875, ¢, 75, § 1, eff. Oct. 1, 1975,
Laws 1878, c. 68, § 1, off. Oct. 1, 1978; Laws 1865, ¢ 232, § 1, afl, Nov. 1, 1945,
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‘SChapter 28 - Partiton

Eisection 1510 - Title 12, Chvil Procedure
Che e 05, 6

Ay party may file excaptions to the report of the somimiesloners, and the courd may, for good cause, sel askia
such reporl, and appoint other commissionars, or refer the mather back to the same commissionars.

Hiztorical Data

AL, 1910 Sz, 4849,
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@0klahoma Statutes Cltationized
ETitle 12, Civil Procedure
‘EChapter 28 - Partition

El section 1511 - Judgment
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If partition be made by the commissioners, and no exceptions are filed o their report, the court shall rencer
judgrrant thet such partition be and remain Nirm and effectual forever,

Historical Dats

R.L. 1910 Sec. 4980,

Citattonizer® Summary of Documents Citing This Documant
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If parStion cannot be made, and the property shal have been valued and appraised, any one or more of the
partias may elect to take the same &l the appralsameant, and the court may direct the sheriff to make a deed to the
party or parfias so electing, on payment 1o the other parties of their propodtion of the appraised valua. Such
alaction shall ba fiked within twenty (20) days of the filing of the commissioners’ report provided thet the court may,
before expiraticn of the zaid fwenly (20) deys, fix a different and longer period for the filing of eleciions,

Historical Data

FLL. 1810, Section 4951; Laws 1963, p. 60, Section 1; Laws 1974, c. 168, Section 2, eff, Oct 1, 1874,
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I none of the parties efect lo take the propaerty at the valuation, ar if saveral of the parties elact tp take the same
at the valuation, in opposition to esch othar, the cowrd shall make an order directing the shedff of the county to sell
the sarme, in the Bame manner as in sales of raal astats on axecution; but no sale shall be made & hess han hve-
thirds (213} of the valuation placed ugon the property by the commissioners,
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Title 12. Civil Procedurs

nily

E@0klahoma Statutes Citationized
ETitle 12. Civil Procedure
Echaptor 28 - Partition
Elsection 1514 - Title 12. Civil Procodure
Chooms: D5, §

The sherilf shall make ratum of his proceedings to the court, and if the sale made by him shall be approved by the
court, the ghariff shal] axecubs a deed to the purchaser, upon the payment of the purchase maonay, or securing the
same to be paid, in such manner as the court shall direct.
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Title 12. Civil Procadure

@0klahoma Statutes Citationized
ETitle 12. Civil Procedure
SAChapter 28 - Partition

Elsection 1515 - Costs, Atiorney's Fees and Expenses
Cheas 085 ____

The court meking partiicn shall tax the costs, attomey's fees and expenses which may accrua in the action, and
apportion the same among the parias, acconding o thair reepective interasts, and may award execution therefor,
a% in ather cases.
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&@0klahoma Statutes Citationized
ETitle 12. Civil Procedure
Echapter 28 - Partition
Elzection 1518 - Power of Court to Make Order
Choss: 08, § _ __

The court shall have full power to make any order, nol inconsistent with the provisions of this aricle, that may be
necassary io meke a just and equitable parition babwesn the pariies, and to sacure thelr respective Interests,
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@0klahoma Statutes Citationized
@aTitle 12. Civil Procedura
Sichapter 28 - Partition
Eisection 1617 - Sale of Property that Cannot be Partitioned - Procedurs
ooy O5 §,

A, In addBion to other provisiens of kaw, I, upan ke fing of the commissioners' report, it appears thid the property
carmat be partiticrned In kind and the value of the poperty doas not exceed Five Thousand Doltars (35, 000000}, the
courd may farlkwith dispense with further regular pertion procaedings and make an crder directing B sheriff of the
county bo sell the praparly, in the same mannar, a8 in sales of real estabe on execution at nat lass than bwo-thirds (2/3)

of the appraisad value.

B. bn addiban to the notos required for sales of real estabe on execution, nodice of the =ale shall be mailed with raturn
recaipl reguesiad at least twenty (20) days prier fo the sale, to al parsons owning &n imterest in the propanty or to Bair
aftormeys at their respactive asl-known sddress.

. If ¥ can ba astabisfad io the satisfection of the courd, prior 1o the sale, that swch praperty |8 of a value in excess of
Fiva Thousand Dollars (55, 000,00), such sabs shal not be held and the court shall appaint olher commissionans 1o

reappraise he propary or refar the metter fo the same commissionars.

D. Confirmabon of such sale shall bo sat for hearing nat lees than tan (10) days after the dey of sale. A written notica of
haaring on tha confirmation of the sale shel be maelled, @y firsl-class mail, postags prepaid, B0 8l pesons hadng an
intermstin the property 6 pravicusly delerminad By ihe counl whosa names and adoresses B8 known, at least ten (10)
days balare 1he hearing on the confirmation of the sale, and i ihe name or address of Bny 80ch parsen is unknown,
such nalice shall alao be publshed in & rewspaper ausharized by law o publish legal notices in each county in which
{he properly is siluated, If no rewspaper authanzed by lew 1o publish lagal notices k& published In such county, the
natica shal be published In soeme such newspaper of genaral croulation which |s published in an adioining counly. The
nolica shal sigte the name of the parsen of parsons being notified by publication and shall ke published once at least
fen {10} days prior bz the date of the hearing on 1he notice of confirmation of the sale. An affidewit of proof of mailing and
af publicalion, If publication is required, shall ba filed in the case.

E. Upon sush hearing, if satisfiad with the valigity and faimess of the sale, the cour shall arder the sheriff 1o jgsus a
shanif's dead to the purchaser of the praparly and, alter apporfionment of costs, atbarney fees and expensas, direc
disbursament of the sela proceeds io thase persens legally entifiad (o recslve the sama.
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@0klahoma Statutes Citationized
EiTitle 12. Civil Procedure

SAchapter 30 - Oklahoma Pleading Code
Eigection 2012 - Defenses and Objections - When and How Presented - By Pleading or Motion
Choas: 05§ _

A WHEM PRESENTED. 1. Unless a different time s prescribed by law, a dafendant shall serde an answes
g. within twenty (20) days afer the service of the summons and pediion upon the defendant,

b. within twanty (20) days afier the sarvica of the summans and pefition upon the defendant, or within the last day
far answering Iif applicable; provided, a defendant may file a resenabion of Gme which shall exiend the lime io
respand baanty (20} gays from the last date for answering. The filing of such a reservation of tirme walves
defenses of paragraphs 2, 3, 4, 5, 6, and § of subsection B of this saction,

2 A garved with a pleading stating a cross-claim agains! that party shall sarve an angwer iherefo within
twenky days after the sarvica upon the party.

3. The plaintiff shall serve a reply to @ countarclalm in the answar within teenty (20) days after servica of the
answar o, if a raply is ordered by ihe court, within twanty (20} days after servica of the order, uniess the arder
oiheryiss direcs,

4, The parly reguasling & summaons to be lsswed or filing a counter-clalm of cross-claim may elect to hava tha
anzswer served within thiry-fiva (38) days in liew of the byenty (20) days sed fonh in this section,

& The service of @ motion parmitted under this seclion or a mation for summary judgment alters these periods of
fime as fobows; If the court denlas the mofion of peslpanes it disposilion wntil the irial on the marits, the
respansive pleading shall be served within baenty (20) days afier notica of the cowr's action, unless a diffarent
time is fixed by ordar of the count

B. HOW PRESENTED. Every defense, in law or fact, to a claim for reliaf in any pleading, whether a claim,
counberclaim, cross-claim, or third-pamy claim, shall be assarted in the responsive pleading thereto if one is
raquired, axcapt that the following defanses may at the aplian of the plaader b made by molion;

1, Lack of jurisgiction over the subjact matier;
2, Lack of jurisdiclion ower the parson;

3, Improper venue,

4, Insufficiency of process,

&, Insuificiency of eanice of process;

6, Fallure to state a claim upon which relief can be granled,
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7. Fallure 1o join & party under Section 2018 of this titke;
8. Another action pending between the same parties for the same claim;
8. Lack of capacity of a party to be sued; and

10. Lack of capacity of a party 10 sus.

A motion making any of thesa defenses shall be made before pleading if a further pleading is parmitted. No
delernse or objaciion is waived by being joined with ona or mone other defensas or objections in a respanshve
plesding or motion. If a plesding sets forth a clekm for relief to which the advarse party is nol required to serve a
responsive pleading, the adversa party may assert af the trial any defense in law or fact 1o that ciaim for rellef. If,
on @ mafion asgering the defense numbered § of this subsection o dismiss for fallure of the pleading to stale a
clalrm wpan which ralief can be granted, matiars outside the pleading are presented to and nof axcluded by tha
court, tha motion shall be treated as one for summary judgment and sl parties shall be given reasonable
opportunity to present el matarial made pertinent to the mation by the rules for summary judgment, A mobion io
dismisa for failure to state a claim upan which reliaf can be granbed shall separately stale each omission or defect
in the petition, and a mation that doas not spectfy such defacts or omissions shal be denied without & hearing and
the defendant shall answer within teanty (20} days after naltice of ihe courts action.

C. PRELIMINARY HEARIMGS. The dafenses specifically enumerated In paragraphs 1 through 10 of subsection B
of this section, whather mada in a pleading of by motion, and the moticn o stike mentioned in subsection D of

ihig section ahell be haard and determined before tral on application of any party, unless thie court argers thal the
hearing and detarmination thersof be defermed until the frial. If the court determines that venue |s propar, the

action shall not be dismissed for Impropar venue as a resull of te jury's verdict or the subsequent ruling of the
court on a gamurner to the evidence or a malion for 8 direcled ]

. MOTION TO STRIKE. Upon mofion made by & party befora responding to a pleading or, if no responsihve
pleading |s permitted by this act, upon molion made by a party within twenty (20) days after the sarvice of the
plaading upon the party or upan the court's own initiative at any time, the court may order strickan from any
pleading any insufficient defense, |f, on & motion to stike an insufficiant defansa, matters cutside the pleadings
are prasantad 1o and nod excluded by the courd, the mation shall be fealed as one for parlial summary judgment
and all parties shall be given reascnable oppartunity to present &l raterials made pertinent to the mation by the

rules lor swmmary |edgment.

E. COMSOLIDATION OF DEFEMSES IN MOTION. A party who makes a molion under this saclion may jain wilh
it any ether mations herein provided for and then available 1o the party. |f a party makes a motion under this
gection but amits therefrom any defense of objection than avallable fo the party which this section parmits to ba
ralgad by motion, the party shall nod thereafier make a motion based on the defense or objection so omitied,
except a motion as provided in paragraph 2 of subsection F of this section on the grounds thers stated. The coun

in its discration may permit @ party to amend & motion by stating additional defensas or objections if an
amandment is sought at least five {5) days bafore the hearing on the mation,

F. WAINVER OF PRESERVATION OF CERTAIN DEFEMSES.

1. A defansa of lack of jurisdiction over the parson, Improper venue, insufficiency of process. insuMiciency of
service of process, failure fo state a claim upon which relief can be granted, or lack of capacity of & party to be
sudd [s wabed

@, if eemilted Tram a motion thak ralses any of the defenses or objections which this section permnits to be ralsed by
miation, ar

b. if it Is not made by motion and it i not included In a raspansive pleading or an amendmaent theneof parmitted by
subsaction A of Seclion 2015 of this titke to be made as & matier of course. A motion b strike an insufficient

defansa is waived if no raised as in subsaction D of this section,

2. A defensa of fafure lo join & party indispansable under Section 2018 of this lite may be made in any pleading
permithed or ordensd under subsaction A of Section 2007 of this tithe or &1 the trial an the marits. A defensa of
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anathar action panding between the same parties for the same claim or & defensa of lack of capacity of a party to
sue may be made in any pleading permitied or arderad pursuant to the provisions of subsechtion & of Section 2007
of thés file or at the pretrial conference.

3. Whenaver it appears by suggestion of the parties or ciheryise that the court lacks jurisdiction of the subject
miatber, the court shall dismiss the action.

4, A waiver of the defense in paragraph € of subsection B of this section does not praclude a later contention that
a party iz not entitied to any rokef as & malter of lew, ether by motion for summary judgment, or by demurmer or
medion at or afier trial.

3. FINAL DISMISSAL ON FAILURE TO AMEND. On granting & rmabion b dismiss a cleim for refief, the court shall
grant leave to amend If the defect can be remedied and shall specify tha time within which an amended pleading
shall ke fled, |f tha amanded pleading is nof fled within the time allowed, final judgment of dismissal with
prejudice shall be entered on mofion except in cases of excusable neglect. In such cases amencment shall ba
rrade by the party in default within a time specified by the court for filing an amended pleading, Within the time
aliowed by the court for Sling an amended pleading. a plaintiff may voluntarily dismiss the ection without prejudice.

Hiztorical Data

Added by Laws 1984, SB 417, c. 164, § 12, eff. November 1, 1884; Amended by Laws 2000, 58 1332, c. 380, §
4, gff. Movember 1, 2000 (superseded v allabla); Amended by Laws 2002, HE 1938, o. 488, § 23,
emarg. &ff. November 1, 2002 (guperseded document availsbie); Amanded by Laws 2004, HB 2713, ¢. 181, § 5,

eff. Movernber 1, 2004 (superseded document avalabla).
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Oklahoma Supreme Court Cases

Cox v. Laslay
1861 OK 111
638 P.2d 1219
Case Mumbar: 53557
Decided: 0B/ZB/1881
Bupreme Court of Oklahoma

Cile ase 1081 060111, 830 P.2d 1200

JIM COX, APPELLANT,

W,
LOLINA WALKER LASLEY, JIMMY WALKER, JR,, TED W, TUCKER, DR. THOMAS E. NIX, JR., EXECUTOR
OF THE ESTATE OF HARVEY B. PLATT, DECEASED, AND ANKIE BEAR WALKER TIGER. APPELLEES.

Appeal fram the District Court of Seminole County; Bob Howell, Trial Judgs.

10 Appeal from a judgment of the Distric! Coun of Seminale County, Oklahama, Saminole Division, danying
partition of the mineral interast under a tract of land in Samincla County, Oklahomay

Mattingly & Conyers, Seminole, for appallant.
Carloss Wadlingion, Ada, for appeliess Louina Walker Lasley, Jimmy Walker, Jr., and Annie Bear Walker Tiger.
LAVENDER, Justice:
539 P2d 1220
1 The evidanca is not in dispula,

M2 Appellant (plainliff below) s the owner through assignment of 1/18th mineral interest and the essignea of the
wadking inberest under 8 40-scre tract of land n Saminole County, Oklahoma. The leasa invalved is a
departmental oil and gas lease made by the alobee, a restricted Indian of the Seminole trbe, with the approval of
the Secretary of Interior on September 11, 1825, Appellees (defendants below) own severally the balance of the
minaral inberest, having acquinesd their respective inenests by assignment or by inharitance from the original
alioties, Dafandants Louina Walker Lasley and Jimmy Walker, Jr. are rasiricted Indian heirs or deviseas of the
allottes, and iheir inferests can anly be assigned with the consent and approval of the Secretary of the Intedor, of
hiz guthonized representative. The leasa has a noble history of production, having produced 1,278,502 barals of
oil from Inception o December 1578, Declining production reduced (s yiald i 192 bamels in 1877 and 170 barrals
in 1878, Prasent production is limibed b "skimming®, that is, baling ol which rises to the surfacs in the well casing,
Flaintiff acquired the working inderest in the lezse in 1859, and thereafter acquired his 1/15th mineral intarast by
assignment bo him,

113 Plaintiff testified that the Depariment of Interor hed refusad him permission to use a salt water disposal well an
an adjening propenty, demanding that salt water produced in the operadion of the lsase ba pul back inlo the land
covarad by the laass. Pleintiff further testified ihat the cost of drilling a dispasal well on the lesse was prohibitive.
Cefandants refused b sall their mineral intarest to plaintff.

114 Plaintiff breught suit balow for the partition of the mineral Imbarest, his avowed objactive baing to forcs the sale
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of the minaral interest since it canmol be partitioned equitably in kind and fo purchase the minaral interesd of
gefendants on partilion sale, theraby divesting the restricied Indian owrers of (hedr lifle b the minerals, and, in
furm, tharety lerminating the Department of Interiors jurisdictional power ko prohiblt plaintifs usa of the salt watar

disposal well in pleca on the adjsining property.1

5 The United States fied its Election Mot to Remove the Ceuse o the United States District Couwrt, and did nod
appear at tha irial of the cause. Al the conclusion of the trial, the cowrt below denied plaintiffs prayer for partition
and enberad judgrent in fevor of the defendants.

116 Partition of property including mineral righte ks looked upon with favor and the burden rests upon the one
seeking lo prevent parliion to pleed and prove [839 P.2d 1221] facts showing it would be inequitable lo enforce
the righf.2 The purpcse and effect of a partition proceading is to terminate the joint ownership of the property and
tha redation of the parties with reference therelo. A mineral interest in and to oll and gas in place constitutes an
interest in real estate. The general rule |g thet sl property capalble of baing held in co-tenancy is subject ta
parition by judicial proceedings, the partition being aither in kind or by appraisal and sale 2 The paries here stand
In the position of jolnt cwners of the minerals in place and not that of co-lesseas. The fact that the plainlitf in
eddition to owning B fractional interest in the minerals cwns the working interest under an oll and gas lease does
not millitate against his right to obtain partition of the rinaral interest ownad by the plaintifls and the defendants

97 Defendants contend that plaintiff having praviously acguired the working Inberas! as assignea of a producing
laasa placad himself in a position inconsistent with te obligations of the lease by acquiring a portion of the
minial interest, and this preciudes him from partition of the mineral interest. Defendants cite Carolina Mineral Co.
¥, Young, 220 N.C, 267, 17 5.E.2d 199, 151 AL R. 383 and Twin Lakes Resarvair & Canal Co, v. Bond, 157
Cedo. 10, 401 P.2d 586 (1965) as autharity. While bofh cases ane consistent wilh the holding of aur Court of
&ppeals in Rodkay v. Rees, supra, both are faciualy distinguishable from the case before us. In beth Carcling
and Twin Lakes the pefiioner's inlerest in the estate scught to be partitioned wes acquinad after the pettioner hed
acquired an inlerest in & sapargte estete in connaction with which the petitioner was bound by a contractual
cammibmant which would have baan thwared by the granting of partiion, 50 that partiion of the mineral astate
wauld thereby have relavad the patiioner from a legally binding contraclual abligation b the substantial delriment
of those for whose benefit the conbract was made, In he case befora us, no such contraciual cbllgation was
attached to the working imerest acquined by the plaintif, and as we have heretsfore poirted out, his ownership of
an inbarasi in the leagsehold estabe prior o his acquisition of an interest in the minarals does not theraby and of
ibzel (mpair his rght to partition.

98 Partition in kind of oll and gas rights is proper where there has been no development on or near the property
and there is no other reasan o believe one porion of the tract involved (& more waluable for of purposes than
anather, Whene partilion in kind cannot properly be allowed, partition may be sccomplished through sale and
divislon of the proceeds 8

19 Prevention of partition of oll and gas rights on the ground that such remedy wauld conslitule an instrurment of
freud or oppression ks 8 matbar of defense b be pleaded and proved L

110 The fact that nana of the defandants consanted ta the conveyance of a fractional Inberest in the minerals to
the plaintiff in the case before ws does nob effect plainiifs right to parilion. The righl of one of sevemd co-tenants
b separabaly comvey or lease his inleres] withoul tha consent of his co-lenants s recognized In tis juisdiction,
The fact thal a comeyance by ong co-tenant mey heve some effecs upon a partiion brought by or against the
roncongenting co-lanant does nat destroy the valldity or effect of the conveyance, nor give the nonconsanting co-
tenant & greater or lesser right of parfition than the existing status of the estale warrants. g

[639 P.2d 1222]
911 An action for partition is one of equitable cognizance B

112 Inequitable hardship and cppression, of the use of partition &3 an instrument of fraud or ocppresslon are
delenses b an aclion for pamilion: but they are affirmative defansas with the burden of thedr proof baing upon the

party interposing them. 10 Defendants neither pleaded such defenses nor proffered evidence in support thersof.
The fact that defardants do not desire partifion éoes not consi@ule a defenss lo an action for partition in the
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absanca of additional considerations, 11

113 Whather the crcuiows route embarked upon by the plaintff whereby he seeks (o Inter salt water produced
from e lease into adjolning land is mefonicus, or whaiher the same holds oul any prospect of succaes are
matters which are not bafore us and on which we do not therefore pess |udgment.

114 Tha judgmant of the court bekow i reversed and the cause remanded for further proceedings consistant with
our rulings harein,

115 REVERSED AND REMANDED.
Ma IRWIN, C.J., BARNES, W.C.)., and HODGES, DOOLIN, HARGRAVE and QPALA, 1), concur

M7 SIMMS, J., dessants,
Footnotes:

1 The land was restricted in the hands of the allsttes during his etime undar § 1 of Act of Congrass of May 27,
1908, 35 Stat. 312, and any conveyance of any Interest of any of his heirs or devisees, who are of one-half or

rrafe degres of Indian blood has to be approved wider § 1 of Acl of August 4, 1947, (81 Stal. 731-732), by the
district court of the county wharein the land is situated.

2 Sweeney v. Bay State Ol & Gas Co., 162 Okl. 28, 132 P.2d $38 (1843); Rodkey v. Ress, Okl.App., 527 P.2d
1150 (1874); Komarek v. Perrine, Okl,, 382 P.2d 748 (1963).

4 Sweeney v, Bay State Oll & Gas Co., supra.
4 Colonlal Royalles Co. v, Hinds, 202 Okl 660, 216 P,2d 958 (1860
# Colonial Royalties Co. v. Hinds, supra,

£ Wialfe v. Stanford, 179 Okl 27, B4 P.2d 335 (1837); 143 A LR, 1082; 173 ALR. B54; Chesmore v. Chesmors,
Okl., 484 P.2d 516 (1971).

I \Wolle v. Stanford, supe.
# volle v, Stanfand, supra.
I Da Mik v. Cargill, 485 P.2d 226 (Okl. 1971); Rodkey v. Reas, supra,

12 \Woife v. Stanford, supra, n. & Williarms v. Neal, 207 Okl 552, 251 P.2d T8S (1953).

11 Hanson v. Bryant, Ok, 230 P.2d 681 (196E),
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WOLFE
W,
STANFORD.

Sylabus

Oil and gas rights, thaugh sawered from the remaindar of the fea, may be subjec! to parliticn, eithar in Kind or by
sale, as the circumstances may [ustify.
2, SAME - Partifian in Kind or by Saie and Division of Proceeds.
Pariition in kind of oll and gas rights is proper whers there has been no development on or naar the proparty and
thiare |s no other reason o believe ane partion of the tact invelved s mare valuable for ofl purposas than anodher.
Where partition in kind cannot progery be allowed, partiion may be accomplished through sale and division of the

roceeds.
g. SAME - Disoration of Court a5 fo Parfition - Prevention of Partilion as Matfer of Defanse fo Be Fleadsd and
Proved.
Ganarally, the right of parition is abaolule, but in connection with the pardition of il lnd gas fghls, he courl is
vesiad with sufficiant discration in denying or awanding ralief io pravent the remedy from becoming an instrument
of frewd or oppression. The prevention of partition upan Ihis grownd ts a matter of defense o be pleaded and

&5 such.

4. SAME - Temancy in Comman - Validily of Conveyance of Undivided inferest in OFf and Gas Rights by One
Cotanant in Land Withou! Cansant of Othars Regardiess of Effecl on Fights i Parfition Actian,
One of several cotenants In land may comay his undivided interest in the oll and gas rights without the congent of
his cobenants. Such a corveyance is not void as ko noncensenbng cotenants, nor can it be svokded o ignored by
ihem on 1he theory that it may alter or affect their rights in 8 partibon action.

10 1. PARTITION - Right to Pavtition of O and Ges Rights Severed From Remainder of Fee. _k

Appaal from District Cour, Hughes County, Geo. C. Crump, Judge.

Action by C.C. Stanford against C. Dale Wolle to separsiely partition surface rights in land. C. Dale Wolfe, as
defendant, saaks to partition both surtace and royelty. Judgment on the pleadings for the plaintT, and defandant
appaals. Reversad and ramanded

W.R. Biggars, A.5. Morvell, C. Dale Wolfe, and WM. Haulsesa, for plaintiff in emror.,
Ethal Hamilton and Chas, N, Hamilton, for defandant in emos.

BLISEY, J.

111 This is an appeal fram a judgment of the district court of Hughes county granting a partition of lands subject to
oll, gas, and mineral fights and refusing fo grant the same relad In connection with such rights. In their brisf tha
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parties use the lerm "surface rights” to refer to that portion of the fee remaining efter emination of tha oil, gas,
and mineral fights. The lerm i legally inaccurate, but corvenient. In this opinion we shall use it i the same sense
for tha sake of brevity, For the same reason we shall employ the terma "oll rights” and "royalty” in a general sense
to include oil, gas, and mineral rights and the authority te explone for and produce the same.

T2 C. Dale Wolke |3 the owner of an undhided one-half interest in both the surface and royalty in 80 acres of land
situatesd in Hughes county, Okla, C.C. Stenford owns the other undivided cne-half of the surface. He owns also a
fractional undivided interest, but less than ane-hall, in the ol rights, The remainder of the oyally s apparently
owned by W.A, Bean, M.E. Gllbart, J.B. Laftwich, 5.8, Tumer, W.A. Smith, Harry Allen, and 5.F. Russel. The
precise fractional interests of the last-named individuals is not reflected in the record, Neither does the recard
discloss the date or mannes in which thesa ndividuals acguired their reyally.

13 On Oclober 22, 1931, C.C. Stanford, as plaintiff, commenced this action in the distict court of Hughes county
agains C. Dake Wolfe, a8 defendant. The plaing!l asserted his ownership of an undivided one-hall inlerest in the
gurface and sought ko partition the surface rights only. Thereafier the defendant filed nq Eﬁ%m which hia

admitted Stanford’s intarest in the surface, sssened his cwnarship of an One- In bath —'&,
surface and royalty and named the plainti®f and the individusls previcusly designated by name in this opinian as

ihe co-owners of the other undivided ane-half intarest in the royalty. The defendant sought to heve he named
individuals made sdditional parfies o the Migstion end 1o procure a partition of ihe antire estate in the land.

4 The plaintiff filed his motion for judgment on the pleadings, which was sustained The trial cou rendarad its
judgment granting partifion of the surface nights, but denied partition of the ol rights, incidentally rafusing to make
ihi narmed royalty owners pariles 1o the suit. The defendant appeals, The order of appearance of the parties is
raversed In this court. Howsver, we shall confinue to refier to them by thair irial court designation.

15 A proper treatment of this case requires the consideration of several questions which are specifically or
inferentialy presented by the briefs, With a view to promoting clarity of expression, we shall state these quastions
in eur own language and rearrange the sequenca of consideration.

f& The defandant contends and the plalntiff danies that oil rights ane subject to partition efter they have bean
carved out of the faa by conveyances. In mast jrisdictions, including Oklahoma, pariition in some forn, that is,
gither in kind or by sale, |s sllowed behween tanants in comman of tha right b explene for and produce oil and gas.
Coker et &l v. Vierson el al., 170 Okla. 628, 41 P.2d 95 (a case involving royally interests); Clark v. Mercer Gil
o, 138 Okla, 48, 281 P, 283 [a case involving partilion of a producing oil and gas lesse). Sea, atso, Hall v.
Douglas, 102 W. a, 400, 135 5.E. 282, Stern v, Great Sou. Land Co., 148 Miss. 849, 114 So. 738, Black v.
Syhvania Prod. Co., 105 Ohio St 346, 137 N.E, 804, and Henderson v. Chesley (Tex. Civ. App.) 273 5.0, 259 [all
cited in Cokerv. Viarson, supral. See, also, Fortnay et al. v. Tope et al. (Mich.) 247 WA 751, and Morley w.
Smmith at gl (W. Va.} 118 S.E. 135,

1I7 Both law and equity should recognize the nacassity of the remedy as a method of avoiding the intolerable

gituation which would arise upon disagreement betwean co-owners having a right to the use and possession of

the same property. 2 R, C. L., p. 723, par. 8. Generally speaking, tha law favors the partition of property hald by A_ b
codenands in recognfion of the principle that propesty rights are more valuable and tha use and enjoyment of P
propery is best promaotad when individuals own the sama in such a way that they are anifled to exclusive use

end enjoymant. Thus courts are adverse o any rule which compets unwilling persons o use ther progerty In

commaon. 2 R, C. L, T18, par, 2

118 We perceive no sound reasan for denying the continwed application of the foregoing principle to oil and gas
rights hald by tenants in common, provided, of courss, the remedy of partiion in this class of cases is sufficiently
within the soniral of the court having jurisdiction to grant the relief to prevent e use as a weapon of oppression - a
matter which will e considered presently. Partition of oil and gas rights being an availale and recegnized
remady, we now pass to a consideration of the sufficiency of the answer in this case (o invoke the rellef. The
maotion for judgment on the pleadings challanged the sufficiency of the answer bafona the trial court, and
presurmably the answer was hald insufficient.

12 Referencs to the anawar discloses hat in stating the ground vpon which the partition of o and gas rights was
sought, the defendant sat up the fact that undivided interasts were owned by different parties, naming them. He
then asserted that "% would be a manifest njury fo him” to partition the surface without also granting a division of
rewalty, Mo tacts which would cause fhe “manifes] injury® were pleaded, save and sucept the diversily of
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ownarship, Was it essantial that the defendant also plead facts showing other pecullar additional circumstances
such as a loss in the value of ihe propery, mismanagermeant, or imeconcliable differences =s to disposition or

contrel of the property?

M0 In Clark v, Mercar Qll Co., supra, it |s steted s a rule of pleading that such additional allagations are
necessary whan partition is not available under the stalube. The e is subjac! o grave doubl 11 was adapled
from the Kansas case of Beardsley f al. v. Kansas Nalural Gas Co,, B6 P, £59, wheraln it was announced
withaut supporting autharity, The theory of the Kansas court was that the right to pariition propery under the
stafile was absolube, whereas the right to partition in equity was not. The absohde nature of the right to partition
had been previously recognized by the Kansas court in Kinkead v. Maxwel et al, 75 Kan. 50, B8 P, 523, This
case wes cited In the Beardsley Case as establishing the absclute nature of the rght under the siatute. Bul in the
Beardsley Casa the Imgortant fact was owedooked thal the absolule nature of the right was not recognized in the
Kinkead Case in consideration of the wording of the statute or the nature of the remedy. It was, on the cantrary,
basad upan the genesally recognized rule intepandant of the statute, and the principal supparting authority was
an llingis equity case of Martin v. Martin {IIL) 48 N.E. 924, 82 A_ 5. R. 411 (in which the general rule was
recognized, but the exisience of excaptions noted). See, also, Hill v. Reno, 112 1Il, 154, 54 Am. Rep, 222, Thus
the Kansas court said, in effect, the right is absolute under the statute because it |s absolute In equity; then lster,
that the right of partition, though abschute under the siatuta, Is not absolute in equity. Upon consideration of the
asseried difference in the right, a different rule as to the facls necessary to be pleaded was adopied, and
particular application of the rule was made to parsonal property, 10 Clark v, Mencer Qi Ca., Supra, wa sald the rula
should be applied to o and gas leases, regardless of their dagsification a3 perganal or real property. In bringing

the rule bo this stabe, we overlooked a prior contrary declaration by thie court that the right 1o partition personal
prapery in aquity independent of the statule is penarally absclute. Julian af al. v. Yeoman, 25 Okla. 448, 106 P.
956,

11 Independeant of the Beardsley Casa from Kansas and our own Clark v, Mercer Qil Co. Case, i is genarally
racognized, both under sietutes regulating parition and equity independent of slalube (in the absence of
legisiation requiring particular averments), that the right to panition property s absalute and a pleading s=eking
partificn is sufficient as a matler of law If |t etates facts from which the court can see that the parties are catenants.
20 R, C. L 780, par. 42; 47 C. J. 288; Fomaroy's Equity Jurisprudence, vol. &, par. 2130; 47 C. J_ 408; 20R. C. L
T42, par. B. Sea, also, tha lllinois cases ciled, supra, and aulhodibies therain revievwed,

1112 In the case of Joseph C. \Willard v. Heney K. Wiklard, 145 U5, 116, 38 L.Ed. 644, it was held by the Supneme
Court of the United Statas:

"In & courdt having general jurisdiction in equity io grand partition, a8 in a court of law, a tenant in
common, whose title in an undivided shara of the land i clear, s entitled to partition, &s a maftter of
right, s thet he may hold and anjoy his property in saveralty. * * *

“Thiz stelute, whils it suthorizes the court to compel a partifion by division or by sale, at (ks
discrafion, as the facts appearing af the hearing may require, does not affect the genaral rule,
governing avery courl of law of equily having jurisdiclion 1o grant partition, thal parition is of right,
and nod o be defeated by the mere unwillingress of one pary to have each enjoy his own in
Severally.”

13 And with reference o the pleading, the court sald:

“Any allegation of special reasans for parilion, of for having it made in one way or in the other,
wollld have bean unusual and supeugus.”

114 Itis apparent from the foregaing authoriles that the rule of pleading announced in Clark v, Mencer Ol Ca,
canngt be justified on the theory that the right of partition is any less absolute in equity independent of the statutes
than it Is under the statutes regulating parition. Should the rule be jestied, then, wpon the theory that the natune
of the preparty with which we ans dealing e:dingulshas or qualifies the absalule character of the right?

M5 Uswally the fact that partition will fresull in hardshap 1o ane or mdre colenants constitules no Basis for a denial
of the right. Simifarly the character of the propeny ks generally insuficient to defeal the remedy. Pomeroy's Equity
Jurisprudence (2d Ed.) par, 2130, p, 4731, However, these rules are not entinaly without excaption and we are nat

39



0OSCN Found Document:WOLFE v, STANFORD Pape 4 of 6

8o rigldly tied to the precedent of the past that we cannct adapt cursalves to changing circumstances and madaem
commarcial neads. We shall, tharefore, consider the effects of partition upon the class of properly with which we
are dealing.

16 Our statubes refating 1o partition were adopled from Kanses, They deal only with real esiete and interests
therain, Section 749, O, 5 1931, el seq. Under them partition in kind s favored over partition by sela and division
af the proceads. It |8 anly whan the relief first mantioned cannct be granted without manifest injury that the
alternetive relief is authorized. Eguity, indegandant of the statule, generally favors parition in Kind, though its
power b order & sake is ganarally recognized if parliion by division is impraclicable. Julian at al, v, Yeaman,
supra; 20 R. C. L 773, par. 48, Pomeroy's Equity Jurisprudence (2d Ed.) par, 2144, p, 4621, Some authoritles
and courts parmit only parition though sale and question or deny the power to partiion in kind oll and gas rights
(20 B. C. L. 776), except in connection with a partition of the suriace. Morley v. Smith, supre; Stern v. Great Sou.
Land Co., supra. But the batier reasoning supporis the view that partition in Kind may be made whan thare has
bean no developmaent on of near the propédy and theté is no othes reason bo balieve thal one paion of the land
invohied will produce mare ol than ansiher. In other words, purely “wildeal® and unprogpecied terrlory should be
subject io diviglon by mates and bounds. Mills-Willingham Law of Od & Gas, p. 272; 47 &, J. 50; Hendarson v.
Chesley, supra, Our assertion in Coker v. Vierson supra, that this court had often hedd oil rights to be incapable of
partition in kind was unfortunata. Wa had never so hald. Thal case |8 modified lo cormspand bo the view hargin
expressad. Obviously padition in kind of an entire fee operates to pantition in kind the included royally interast. No
logical reason can be advanced why the same relief should not be avallable (o royalty ownens in undeveloped and

unprospected berribony,

17 Obviously, in many cases, developmant, exploration, or geclogical prospacting will heve approached or
Irmiabved the premises which it may appear that some portion of the tract is more valuable for ol purposas
than the remainder. In swch cases padition i kind s mpraclicable and padition, if allowabls, can only be

accompished by sale, Hall v, Douglas, supra,

1118 Al this point, i i well W r mize that much of the royally in this state has been divided into small fractional
interests and that many of thosa are now owned by persons of limitad financlal means. It |s at once
spparent that the nght to coercive judicial partition through sale and division of the procaads may, if whally
unqualified, becoma a weapon of oppression and fraud in the hands of the fnancially fortunata. Thus, upon the
approach of development. the rght to partilion might be used 8 8 means of fareclosing through sale the inberest
of B rovalty owner of limited means, Greally enhanced valus might place the property beyond hig ability b elect
io purchase of bid, In the ebsence of disagreemant bebween the peries rendering the co-ownanship of the
propery impraciicable, the courts showkd not ba Emgatent to pravent themsehves from becoming an instrument of
frand and oppression under the cnoumstances suggested, They must, therafore, be recognized to ba vestad with
gufficient discration in awarding ar danying relief 1o avoid the avil heraln anticipated. OF courss, inability of a
cotanant ko purchiese should not constiute a defense under ordinary circumstancas, that ig, In the absence of
approaching development ar raploly increasing values.

1119 In adopting thiz view we realze the treacharous natura of the ground upon which we tread and forewam
litigants that a denial of the ramady of parifon can only be justified in the most extrame casas, and than only
when an intolerable sitluation with reference to confrol and use of the property does not axist

20 Our reasoning upan this point beads us to another perinent inguiry. If the partifion of ol and gas royely falls
under cur statutes regulating parifion, is the power of fhe courl sufficiently broad to recognize the discretion to
deny ralied?

21 Qur partiion stalutes apply 1o real estate and inlerests therein, Saction 743, O, 5. 1931, & seq. Allhough we
have held that & producing ol and gas lesse, such &5 was Involved in Clark v. Mercer Qi Cio., supra, does not
constituie an interest in real estate within the meaning of the judgment lien statuta (First Net. Bank of Healdion v.
Dunlap, 122 Okla. 268, 264 P. 728, B2 A. L. R. 128), wa have, on the olher kand, decided thal o "royalty”
conslibubes such an inferes in [and as to be classified as lands and fenements within the meaning of those lerms
as usad In prageribing the mathod of sale upon execution (Cuff v. Koslosky, 165 Okla, 135, 25 P.2d 280}, In
Coker v. Vierson, supra, we applied the real estate parition stafutes o a proceading invabdng this class of

property.

1122 There is nothing in the stetube which declares the ight 1o be absalute o unqualified, Genarally, & is, but ihis,
a5 wa have previcusly seen, is inee by reason of the generally applicable principles of law Indepandent of the
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skatule, It follows thal excepiions or gualifications of the general rule are not inconsisient with e stalule and may
be recognized in acllons under the statula,

123 The remedies and rights prescribed by the statute are curnulative, not exclusive, even whan the case falls
within ihe statute. Sewin et al. v. Osborn et al., 87 Kan, B28, 126 P, 1074, Ann. Cas. 19144, 647; Moore v, Willey,
7T Ark. 217, 81 B 184, 113 A, 5. R, 151, The remedy is in s nalure equitable, aven where statutes have been
enacted dealing with i subject, Chandler v. Richardson, 65 Kan. 182, 69 P. 168 (opinion by Pollock, J.J;
Bancrofl's Code Prac, and Remedies, p. 8812,

24 There baing no statutory Inhibition against the denial of relief, the power of the court is sulficlantly broad o
prevent the ues of the remedy &s an inglrumant of oppressian.

1126 Do these wiews then justify the quesSonable rue of pleading announcad in the Mercer Case? We think not.
Presurably & comglaining party imvokes a remedy for @ justiiable end. Fraud or cppression in the use of the
remedy i not to be presumed. if the action is o be defeated upon that ground, the matier is one of defansa io ba
pleadad and proved as such, The rule of pleading as announced in Clark v. Mercer O Co. supra, is overruled.

1126 It follows that the answar of the defendant, which is in the nature of & cross-pefitition seeking partition of ail
rights, is sufficient a5 a matter of law and & motion for judgment on the pleadings holding It insufcient should ned

have bean sustainesd

27 It may be infarred from the pleadings in this cage, though not specifically stated theraln, that Wolfe, who owns
one-half of both surface and royally, did nol consend o mineral conveyances made by his cotenant. This,
however, doas nod make his righl bo parition either more or less ungualified than hereinbafore stated. The right of
one of sevaral cotsnanls (o separataly convey or laase his interest without the consent of his colenants is
mﬁﬂm i thig jurisdiction. Such a conveyance or lease B nol void a3 Io nonconsenting colenants, Eam v,
Mid-Continent Petrolsum Corporation, 187 Okla. 86, 27 P.2d BES; Moody v, Wagner, 167 Okla, BB, 23 P.2d 833,
Lusk v. Cartar Ol Co., 172 Okla. 508, 53 P.2d 658, Hembrea v, Magnolla Pet. Co., 175 Okda. 524, 56 P_2d B51.

f]28 The fact that & conveyance by one colenant may heve some effect on & partition brought by the
nonconsenting cotenant does nel destroy the veldity or effect of the conveyance, nor give the noncansenting
colenant a greater of mone abaolute Aght of partition than the exisfing status of the estabe warranis. Kerfool v,
Greenles ef al., 87 Okla. 608, 208 P. 444, There may be some doubl conceming hege guaslions in other
jurisdictions. Young v. Young of al. (M) 270 8.W, 853, 30 A L. L 734, and nota,

1128 The quasfion then arses: Was it proper for Wolte, the owner of a one-half interest in both surface and oil
rights, to insist that the o rights be partificnad in the sama action with the surfaca? The question requires an
affirrnative answer, His undivided interast in the land extendad o both swrface and rovally. The right to padilion,
subjest by the qualifications hereinbefore mantioned, exdends b both estales, whelher ey are sevensd or
combined, We percaive no sound reason why the relief fo which he iz eniitfed in connection with his combined
estate should not ba defermingd in the sarms action, Permitting tis to be done dispansss with the nacassity of
b separate proceedings. I does not prevent a denial of the relief as to royalty in proper cases. In casas whare
partition in kind is appropriabe and ellowable as fo both estates, the joint consideration of the estates will enable
thie cour ko cause the surface rights of such person (o cormespond &5 nearly 8% possitle wilh his royally inferesl, a
considerston which should have a govarning infuence with the court In connection with that class of reliel. See

Borley . Smith, supra.

130 Our decision upaon this question does not disturb the principle of Coker & al, v, Vierson, supra, that in
granting reliaf the trial cowrd may take cognizance of the two cesses of inferest in the land, and if sals be proper,
s¢l tha same separataly. We are nol pasaing upon the question of whether royalty cwners are essential parties,
excepl in cases where, ag in this case, one of the parties who seaks partition, either as plaint#f or defendant,
owns both surface and royalty in a cormesponding amaunt and has nod participated in @ severance of (e two
estEtes. Thus we do not decide that surface fghts cannot ke parlitioned separate and apan frem e reyally in
proper cases, Dur decision is confingd io the paint that one who owne an undivided interast In the entire fee and
who has not consented bo & severanca of the oll rights from the surfaca is entitled to insist that the partition
proceedings be made sufficlently comprahensive o deberrming his fighls to parition in both classes of property,

T3 In deciding the lssuss of this appeal concerning pariion and since there must be further proceedings in the
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lower court, we have falt the nead of making owr discussion sufficiently comprehensive to guide the trial court In
its final disposition of the matler,

1132 While this action was panding in the trial court & receiver was appoinied by inerlocutory order on application
of the plainliff, In & reply brief hereln filed defendant complains of swch appoinimant, asserting that it was mada
without notice or showing sufficient to justify the appointmaent withaut notice, Apparently no aflempt was mada
before the trial court b cause the order apponting ihe recelver Io ba vacaled, An examination of the patilion in
error discloses thal no complaint was made conceming the Interlocutoery order when the case was ladged In this
court. This phase of the case ls not properly before us for review,

ﬂl'rhijudgml of the irial court |8 reversed, with directions to proceed In 8 manner not inconslatent with this
an,

134 BAYLESS, V. C, J,, and WELCH, PHELPS, and CORN, M., concur. OSBORN, C. J., and GIESON and
HURST, JJ,, dissent. RILEY, .., absant.

Chtationizer™ Summary of Documents Citing This Document

e T PS—

Clte Warta Laval

Dklahoma Cowrl of Chil Appeals Crias
Clla Huna Lawval
1674 O Gl APP 48, Ciled
T §TP3] BOREEYy SEES

Gklahoma Suprome Counl Taeea
Che Ham= Ligranl
A0 DK 20, 200 P BEA, J02  DOLONIAL ROYALTIES GO, v HNDE Cing
Chla, 880,
GG MEMER 1 COLSRLEOLER o
wmu SRITH v HOATCH Cited
1587 Oel 450, 201 P2d T 20T WILLIAMS v, BEAL Clisd
Qg 552,
Sy R IN  THONSEL TR e
1953 O 210, 200 P.3d $DEY, HASSELL v, WORHKHAN Dicussed
143 0K 7R, 16T P30 101, 588 WILLIAME v SHINNER Caed
Oiila, 321,
IBET QK2R XTE22 210, HMARFER v, FORD Clied
1058 DF2EY, 330 P.2d B9, HEMSOH v BRYANT Clied
183 DH TR 352 P.2d T8 EOMAREK v PERRINE Cliad
eon OF B9, 414 F.2d 267, BELEA vy, CERMAK Ciiod
1500 O 182, 418 P2 657, BAELYIM v, SHAW Cnd
1500 OF 145, 418 P20 241, MALICH v MALICH Cind
1507 O 75, 426 2,29 388, DIEHL v HIERONYMUS il
1571 QE S, 495 F.2d 220, DE WK v CARGILL Ciled
JETZ OF 743, GRS P20 900, ETARNES v MILLER Ced
JETE OH 10, BASEID T4Z, WILE0H v, HASTMAN Cilad
1051 CH 911, e P.2d 1210, Gan v Lashry Citad
s e e
050 OH 4. 729 PR 113, 203 DIERKS LB & COAL GOy FRY G
IBM2OK97 121 P2 012, 160  ERWM v HNES Cotest

42



OSCH Found Document; WILSON v. HARTMAN Page | of 4

DS CN s oimrormsmre col bl il 1o aet cookirk Do

1 ® oaert Dockers | Loy al Heseaich |(Calgoolas . L
m Thits Pyl m Inalese | Citalionize [Next Case | Pring Coby 'E"J‘* o F'i"h +H"‘
Ohklahema Suprema Court Casas to akgolat -

WILSON v. HARTMAN e i
1976 0K 10
545 P.2d 742 b lese  pedoneeh

Decided: 01/27H976 ot
Buprema Court of Oklahoma

Gl g 1078 OF 10, 845 P.2d T42

VIOLA WILSOM, APPELLANT,
V.
L.B, HARTMAN, APPELLEE.

Appagl from the Distict Cown of Love County, Thomes E. Shaw, Jr., Associabe District Judge.

10 An appeal from & judgment of the dstrict court denying plaintiffs requast for partition of propey jeinty owned
by her and her ex-husband that was not disposed of by the decree of divorce. Reversed,

Michasl A. Cawley, of Fischl, Culg, Mchillin, Kern & Cawiay, Ardmaore, for appeliant,

1 Lewrenca Eakin, Jr., of Milor, Eakin & Burng, Marietta, for appallee,

DOOLIM, Justice.
[545 P 2d T43)
111 Thie appeal involves the question of whather property haid in joint tenancy by a husband and wife I:HWEF#
jgint ownership afler a divorce decrea |s entered if such decres does not specificely dispose a
p and there no coniract of property settlernent incorporated into sald divorce decree. We hald
that it doss. -
e ——r

112 Vicla Harbman Wilsan, plaintiff, and L.B. Harman, defendant were married In 1848, During thedr ninatean years
of maniage they operated a farm logather, raising catile and peanuts. In May of 1965, they acquired joint tanancy
warenty desds to two tracts of land, ane of which included porlions of the minerals, the olher, surface rights only,
Oine of these iracts was entiraly pald for prior io the acquisition of the other, bul was used as sddilional collaberal
for the purchase of the sacond. Deads to bath tracts created a joint tenancy with right of survivarship and both
parties executed the mortgage. It is the ownership of these bwo tracts of land that ls the subject of this kaw suit

%2 In April of 1967, the couple obigined a decres of divorce. They consulted an attorney together and although
the wifa signed the shor verified petifion, sha [545 P.2d 744) claims she naver appeared in court o saw the
decrea until she recalvad a copy in the mall afer the jusgment had been enlered. Neither the peliion nor the
decres made any mantion of the jointy held rects of land, Meither pany appealed fram the diverce decraa and
the judgmant is final. Wife has since remarriad.

14 Upon the advice of the judge granting the divarce, the husband sitermpted to prevall upon his ax-wife to
execute a quit claim deed In his favor as to her interest In the property. She refusad. In March 1571, four years
aifter the divorce decres, the parties exercisad their jpintly held rights of ownership by execuling a general
warnranty deed to one ache of the property in favor of their son. In the inlerim the wife executad an oil and gas
lease and later an assignment of the income from & b ihe F.H.A, The husband has paid the tawes, the modgage
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payrments, made improvemnends and has had exclusive uss and benefit of the property, retaining the profits for
hirnsed.

115 In Movember of 1973, plaintiff wife commenced the presant action asking for partition of the surface of the land
and further that the minéral interest owned by the parties not be partitioned but rather the joint lenancy lerminated
and partios be decreed to hald such interest as tanants in comman,

1% art hesband in his answar admitied the joint tenancy but claimed the divorce proceedings vested all
emership of the proparty in him prayed that partition should be denled and the titk in and to seid real
property be adjudged to e his sclely owned proparty. Plaintiffs mation s for summary judgment and later for a
diracted verdicl waene denied and the court lssued judgmeant in favor of the defandant husband. Plaintiff appeals 1o

this Court

17 It is not contested that the tvo racts of land, 300 acres in alf, wam hald in joint lenancy prior b the divaros and
record fitle remaing as such. Plaintiff claims that since the diverce procesdings made no provision as fo the
divislon af the property, it is sl jointly held by defendant and hersell and she hags an absohute right to partition.

& Defendant alleges an oral agreement bebwean the paries thal he was to receive the property and further that
his subsequant acts take the agreement cutside the requiremenis of the Statute of Frewds, citing Viaters v.
Shevens, 158 Okl, 162, 176 P.2d 808 {18947}, which holds specific parformance may be used fo enforce an oral
contract for conveyance of land, whera the maving party has fully parformed his sida of the contract In that case,
ae here, hustand and wife held tha proparty in guestion as joind lenanls prior 1o the divonce, However, in Walers
tha husband and wife had appeared befare @ notary stating they were dividing their property, At the same tims
thay signed a written agreement deslaning separate ownership of cerain property and slating the location of tao
tracis of real estate. The husband performead his pert of the agreement to divide the proparty by exacufing and
defvering deeds ko his wife but his wife did not reciprocate. The Cour hild the husband had he Hght in eguity 1o
require complience with the agreemant and 1o compel & comveyance by his ex-wife.

115 Plaintiff denies the existence of an agreement and distinguishes Watess in that, unlike the wile thare, she al no
time agread that her husband was to have sole ownership of the properly. She at sl tmes claimed cwnership of
the propery and is ready, willing and able to pay her share of the taxes and morigage.

P10 There is no indicalion that ey type of division of the property or the assumption of the indebiednass was ever
discussed at the rmesting with the attormey pror fo the divorce. Defendant bases his claim of an oral proparty
agreemant on this stetement in the divorce pefition

“Plaintiff further alieges and states that the parties harels have agreed on property satlisment and
support and plaindiff [545 P 2d 745) does not ask the court fer judgment in conrection wilh the

progarty and supparl”

He faels that this logether with the finding in the decres “that all meterial acis alleged In plaintiffs petition ara true”
indicates that a property satilement was agread upon. Defandant at frial attempied bo prove the axistance of an
oral contract for the division of the propeety by testimony as bo vanious conversalions. In one convessalion plamif
tald her san, "All | want is out, | don't want nothing but 1o lade," Anothes tirme dafendant asked har whal she
wanbad and in response o her question, "What do we haveT he replled, "Nothing.” Her stalement was "Well, it's
préthy hard to divide nothing.”

111 An oral contract o devise or a3 in our case 1o convey real estale s suspec! and evidence to establish i st
ba waighed in a careful manner. “He who dalme under such an alleged oral agreement must show a clear and
mvllal undersianding and & positive apreemant of both partias to the termis of the confract, and if the [anguage
aemployed by the partes leaves their infention in doubd, or if there is imoarainty in regard to what was intended, a
court of equity will not undertake bo decres specific performance.” (Emphasis supplied), Yaork v, York, 270 P.2d
G566, G50 (Okl. 1983,

12 Plainti# is uneguivosal in her dental of the existance of any agreement or of any intention on har part to
ralirguish her interast, When she laft the homa sha took only her parsonal balangings and 3500.00 & cash, It is
unbelievable, 8z wall a5 unproved, that she would infend this to be the okl property setilement afler nineleen
years of marriage. Evidence of an oral property settlement |g fotally lacking, When evidence of an alleged oral
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agresment is not s auliclently clear, cogent and farcible asz to leave no reasonable doubt a8 1o (18 tarms and
characler, a decrea of specific pedformance |s unwamanted. Majors v. Majors, 265 P.2d 1012 (Okl 1953).

113 Defendant's reliance on his subsequant acts ko enforca the alieged oral contract alsa falls. Thesa acts could
not create the agreemant Before such acts might grant rellaf from compliance with the Statuie of Frauds, thene
mist have bean some agresment of coniract to enforce. Heving detarmined that no aral confract for propey
settierment existed, we find it unnecessary to consider whether defandant's acts since the divorce decree wara

adequate ko make an oral agresment enforcaable,

14 Absenta provision in the decree, whather diverce in and of itsalf effects the character of proparty held i joint
tenancy by husband and wife, has not been decided in Oldahoma. Jurisdictions generally hold that ® remains in
Joint tenancy or rests in the speuses equally as tenants in cormmon. See Collier v. Collier, 73 Ariz. 405, 242 P.2d
537 (1852), Witzel v. Witzel, 388 P 2d 103 (Wyo. 1833), 27A C.J.8. Divorce § 180(3) (1058) and cases ched
thenain,

115 Sinoe the divarca decrea itsslf In no way divided the property and we find no contract of property sefilement
exdsted, it was improger for the trial court to vest sale ownership in defendant. Whether the estale changed from
one of joint tenancy to that of tenancy in common is not material and we do not decide it al this time,,

1116 A Joint cwner's right fo partition is absalute. Keel v. Keel, 475 P.2d 393 (Okl. 1870). Defendant does nat hold
adversaly to plaintiff, she has the required right to possassion, and is entitied to partition. See Dehdik v. Cargill,
485 P 2d 229 (Ok. 1971), Choutesu v. Chouteau, 49 OkL 108, 152 P. 373 (1815).

17 Plaintff desires partidion of the surface without disturbing the ol and gas Interest other than declaring it ko be
haskel jaiindly by the parties as tenants in common, This is proper under Oldahoma law. Sea Erwin v, Hines, 190 Okl
24, [545 P.2d 746] 121 P.2d 612 (1842), Walte v. Stenford, 179 Okl 27, 84 P.2d 336 (1837).

918 Reversad and ramanded o the trial court with instructions to partition and in question in accordance with 12
Q.8 1971 § 1501 ot seq.

§19 Al the Juslices congut
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Mandate Issued: 10/25/2002
DIVISION |
THE COURT OF CIVIL APPEALS OF THE STATE OF QKLAHOMA, DIVISION |

Chas aed 2002 O SNV AFP 106, 88 P.3d 223

= s

J, LADON DEWRELL and CAROL A, DEWRELL, husband and wifa, PlaintiffsiAppeilees
V.
KATHLEEN R. LAWRENCE, Defandant/Appeitant

APPEAL FROM THE DISTRICT COURT OF CLEVELAND COUNTY, DRLAHOMA
HOMORABLE WALLIAM C. HETHERINGTON, JR., JUDGE

REVERSED AMD REMANDED

Ted W. Haxel, Purcall, Oklahoma, for Plainbffafdppelloes
Tommy L. Sims, Lawten, Oklahame, for Defendant’Appedant

CPFIMION

Carl B. Jones, Judge:

111 This action was breught by J, Ladon Dewrell and Carol A. Dewrell (Dewrels), Appeliees, for parnition of 45
acras of land owned in U interests one-half by the Dewrells and one-hall by Kathlesn R. Lawrence

[ Lawrance), Appallant The Dewrslls and Lawrenoe are urrelabed busness parners who jointly purchasad
significantly iImproved propery north of Lesdingbon, Oktahoma (Ranch) and cartain personal progerty located
tharaon. The Dewnslls paid $2256,000.00 cash for thalr uncivided one-half inkerest. Lawrence conlribuled
$100,000.00 of her own cash and bormowed the remeining $128,000.00 fram the Dewrels under & promissony

nxte and mortgage

92 The Ranch has appraxmabedy T3 foat of frontage on Highway 7T and |5 Improved with a small house, alarge
main barm and ofice, & climata controlled “show barm™ used for high value show horses, a hay barn, a training
frack, auter and inner fencing, pipe and cable working pens and arenas. Lewrence resides on the Ranch and
operales & horse breeding and showing businass therson. The Dewrells are Florida residents and do nat intand 12

live in Oklahoma.

13 Lawrenca agreed to the parlition. The trial court appointed three commissioners and instructed them o make H
pariiticn of the progery amaong tha parties according 1o feir respeciive interests, If such partition can be made
without manifest injury.” Tha frial court further instrucied “[ijf partition cannot be made, the [clommissioners shall
make & valuabon and apprasement of the prapesty.” The commissioners reporied thal parilion in kind could nat I
be made according to the parties respective intarests without manifest injury to the parties and they ap praised the I

property.
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114 Lawrance filed her exception to the commissionens' report urging the land can be partitioned in kind, and if not
&0 pariioned, Lawrence would suffer “grave manifast injury.” Lawrence 5 ed the trial court resubmit the
rmafter to the commissionars with inatructions to parition the Ranch ink us fracts of unevan sizes god yal
0 the court may allot @ parcal to Lewrence theraby providing her with & place io live and [
The Dewrells requested the frial court to approve the commissioners’ report and .
courthouss steps.”

115 The cawse was tied with both paries presenting witnesses and documentary evidence. Lawrences lestifies she
gdesired 10-gcres with 343 fest of frontage and the show bam and she suggested the remaining 35-acres and
improvements thereon be allotied ko the Dewnslls. Lawnence desifed thatl the irial cour make the necessary
adjustmants, undar the doctrine of owelty, to balance the manetary value of the property allecated to each party.

06 Mr, Dewrall lestfied tha Ranch is a beautiful showplace and every &ore is needed to facilitate the use and
uiliity of the improvements on tha Ranch, He testified he would not recover hia investmant from the 35-acres
bacause this fract was koated in the Pood plain and hed only approximately 400 faat of frontage. Mr, Dewrel
testified he wanied the property sold so that the parties can equally profit or suffes their propoficnabe loss on tha

Rangh,

07 Al thres comimissionars lesiifiad that based on their instructions bo padition acessding o the parties respeciive
ore-hatf interesis and the character, location, fr and improvements of the ranch, it could not be partitloned
in king without manifest injury. Commissioner Fred Nolen tesiified the commissioners consigered & inequitabds to
divida the ranch info one-half inberasis of unequal wvelua. Howaver, he also testified that had e commissionens
been providad with different instructions permitting the division of the ranch into Unequal gllobmanty, then ther
opinion might have been different. On cross-examination, Commissioner Nolen agreed that 1o divide the ranch
Irta & 10-gere and a 35-acra allobment would diminish the whola tract. But, on re-direct, Commissioner Molan

contradicted his earfer testimony by canfirming he could nof stete with cerainty, and without a lot of work and re-
appraisal, that partitioning the ranch in unegual elivimants would have a diminishemient on the value of the ranch.
Commissianer Ron Wilhite testified he was in sccord with Commissioner Moken. Qn cross axamination,
commissioner George Musgrave tesfified the commissionars decided the ranch could not be divided because of
“carrglications,” such as bams, houses and fences, On re-direct, commissioner Musgrave was asked if he had
differant insfructions to divide the ranch In unegual sliotments, was possible fo do 5o without the parties suffaring
& dollar lossT He replied, "anything's poasible.”

T8 Upon conclusion of irial, the trial court found the Ranch was ovarbuilt with trermendous imprevemends and any
atterngt to equakze the parttlon value by cutting cut a plece of the Ranch would diminish the vaiue of ihe whole
property, The thial court also openly questioned whether it was egally possible o inglruc fhe commssgnes o
*J“a S e T WITTEUL (he parlies agree tartandpﬂnrlnﬂ'mwnniuhmmﬂuﬂng#
an el report and opinian that the pro [ n . Tha frial cowt announced it must place
graat factual deference on the opinicn of the commissicnars that the ranch could not be paritioned in kind. The
trial court denled Lawrence's exception, approved the commissionens” report and crdered e land sold, L:I'Aﬂ:rmﬂ
filed & rction for new trial which was deniad and this appeal ensued,

119 ¥ begin with an analvsis of the appicable law. Pariton procaedings are governed by 12 0.5 2001 §1501 &t
seq. The right to partition ks absolube and the proceeding is one of equilable cognizance; therelore, equitable
principals apply. Chesmore v. Chasmore, 1871 OK 48, 15, 484 P.2d 518 518, "The prevailing rule is that as
batwesn parlition in kind or & sake of the lend and division of ihe proceeds, the courts and statubes faver

arlison in kind, if it can be accomplished withowt manifest njury o fhe parfes. ; 3 T
EE: T Eﬁ E!!g 368, 3n-371.

110 Lewrence ralsad five propositions of armor. We find proposiion |6 o be dispositive, thensdone, we will nat
eddrass the other allegations of error, Lawrence urges the trial court emed when it determined that after the

commissionars’ inifial report had been submitted, and ﬂtﬂ-ﬂﬂt% ﬁ;ﬂﬂla'l agra-arlml! it did not have the autharnity
ta resubmit the mather o the commisslonars with in ons rmin could be ilioned in
I.i'_lnﬁaual Iracts,

711 The Dewrells’ concede the rial court openly questioned it authority to resubmit the matter to the
commessioners with naw Instructions to partition the Ranch into seperate tracts absent an agresment of the
partiea andior & finding by the cormmissionars or the trial court that the Ranch could be partificned in kind,
However, they contend 1he rial court was awara of its authority o resubmit the matlars o 1he cormmissioners,
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after excaption is filed, if the irial count determined a partition In kind was supporied by the evidence. They urge
the trial court properly determined partition in kind was not supporied by the evidenoce; therefore, it had no reason
to rasubmit the mather fo the commissioners.

112 Qur standard of review in a partition action is whathar the trial courf's decision I8 elther against the clear
weight of the evidence, or Ia contrary to law. Cain v. Christie, 1997 OK CIV APP 7, 114, 837 P.2d 118, 122. After
resiewing the evidence in the recond, we find the trial court ermad when i falled to exercisa its authority and
consider re-submitting this makler to the commissionens under new instruchions to allet unegual porions of the
Ranch to the parties and invoke the doctrine of owelty. Id. &t §13.

112 Tile 12 0.5 2001 §1607 specifically suthorizes that "[flor good and sufficient reasons appesaring 1o the cour,
the commissionars may be directad fo allot particular portions i any one of the parties.” In such event, the
dociring of owelly Is available to the tral cour in the exercise of ks equitable powers, and the party who scught
owalty s entitied to a judicial consideration of her applcation for sama. Chesmore, 1571 OF 45 at 8, 484 P 23 al
518. The Oklahoma Supreme Court explained:

I[n] making divisions along natural snd praclical lines the allobments cannol always be made of

equal area or value, and, when an allotmant is mada to a pany which is in excess of his ghare, the

court mey require him fo pay such excess, which is called owelty, 1o the other co-tenants. It would

seam mone equitable, in a proper case, to reguire the paymant or recaipt of & reasonable sum of

money than lo reguire lands o be sald 85 8 whole, where a propotionslely small sum s required o

equalize the shares. The object af partition is & division of the property, a sale of the lands Is justified f _*-
-‘# u only when partiticn i kind, wilh of withaul swelly, 18 Impracbical.

Chesmore al 5, 484 P.2d af $16-518 (citabions amiied).

14 The Irial court was cancemad that it could not resubmit this matter for appraisal of unegual alotments wniess
the parfies agresd. Chesmore axplains the trial cours efmor ——r
————————

The general rule of equily requiring the paymant of owelly does not give defendants an absolute
right to recekws a share of the kand 221 off to tham In kind and pay owelty to equalize the shares
awarded o plaintiffe, The rule does give the court the power &0 consider the apphcation of owally,
wilhoui regard 1o an agreemant bateesn the parties that he may do so0, Cwally, e a division of the
lands in kind, is within the broad equitable powers of the court In partition proceedings. The court wi 7&,'.
niot be deniad the exercise of its equitable powers In partition proceedings by the failure of &ll pari
o agres that s inharent pawer may be 50 exercised R

Id, at g7, 484 P.2d @l 519 (cRations omittad).

1115 The commissionars shaould have beean Instructad by the trisl court io consider whether an allotment of a
padicular parion of the ranch b Lawrence along with owalty could be accomplished without manifest injury 1o the
panias. The irial court still has the discration to detarmine Lawrence's desired 10-gcre allotment along with owelly
is not practicable or equitable. Accordingly, we reverss and remand Io the tial court for further proceedings
consistant with this opinion,

16 We are asked fo award the Dewrells their appesl-relsted attomay fees pursuant to Rule 1.14(b), Okiahoma
Suprame Court Rules, 12 0.8. 2001, Ch, 15, App.; 12 0.5. 2001 §668.4(c) and 12 0.5, 2001 §151.. “Whenever
there is statutory autharity 1o award attorney fees in the trial of a matter, additional faes may be alowed (to the
prava@ng party] for legal senvicas rendered in the appellsie court.” Sisney v. Smaifay, 1984 OK 70, 120, 830

E.2d 1048, 1051 {parenthesls in criginal).

117 We nole §1515 provides:
The court meking partition shall tax the costs, allorney’s fees and expensas which may accrue in the
acilon, and apportion the same among ke paries, sccording to their respective Intarests, and may
award axecidion therefore, as In other casas.

1118 Assuming arguendo §1515 mandated an eward of appeal-relaied atiomey fees io a prevailing party in a
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partilion action, ihe Dewrslia would not be considered “privailing parties” in this appeal. The Dewrell's request far
appeal-relsied atomay faes |5 dendad,

118 REVERSED AND REMANDED; MOTION FOR APPEAL-RELATED ATTORMNEY FEES DENIED.
20 JOPLIN, V.G, and BUETTNER, J., concur.
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Clin mec 1802 0K AG 126,

110 The Atiorney General Is In recaipt of your requast for an official cpinion wharedn you ask, in efiect, the following
Guastions:

1. Under Okiahoma partition law, must all the co-gwners of real property sell their undivided mineral rights
along with the surface rights if one of the co-owners wants to sell his surface and mineral interesta ?

2. Mus! the Initial or amended petithon reflect that the other co-owners do not want to sell their undivided
milnaral rights along with the surface rights?

3, Can the Court give good tithe to the successlul bidder at the partition sale without traneferring the title

by a mineral desd?

71 Ohdahoma law recegnizes the right of a co-ownar to partition his property. Parition proceedings terminate the
joint ownarship of propedy 8nd the relations of the parties, Cox v Lasiey, 538 P.2d 1218 (0K 1382), Walfs v
Stanford, 178 Okl 27, 64 P.2d 335 [1937), "A joint owner's right fo partitlon is absalute.” Wilson w. Harfmanm, 585
P2d 742 (0Kl 1876), "The general rule is that all property capable of being held in co-banancy is subject to

partition by Judicial processings, the partition being either In kind or by appraisal or safe.” (Emphasis added) Cox v. 74,‘
Lasiey, at 1221, Additionally, the Oktahoma Supreme Court has long held:

"Ganerally speaking, the law favors the partition of property held by cotenants in recognition of the
principle that property rights are more valuable and the wse and enjoyment of proparty i best
promated whan individuals own the same in such a way that they are entitied 1o exclusive use and
enjoyment. Thus cours are adverse (o any rule which compels wwiling persons o use their proparty
in common.” Wels v, Stanford, at 336, [Ciation omitled).

12 Lastly, the Courf recently statad:

"The fact that none of the defendants consented to the convayance of a fraclional interast in the
rriinerals 1o the paintiEf in the case before us does not affect plainifs right Lo partition. The right of
ona of several co-tenanls ko separately convay of lease his interest without the consant of his co-
tonanis is recognized In this jursdiction. The fact that a conveyance by one co-tenant may have
some efect upon a partiion brought by or agsnst the nonconsenting coed tenant does nol cestoy
the vaildity or effact of he conveyance, nor give the nenconsenting co-tenant & greeter or lessar right
of partifion than the existing status of the estale warrants * Cox v Lasley, at 1221. [Citation omitiexd],

113 The partifion statute, 12 0.5 1501 (1981} of seq., provides the methodology o pasrtition the prepety. Afer an
order for parition hae beon antered by the court, the court Bpooints thies (3) commigsionars (o make the partition,
Unger 12 0.5, 1505 and 12 0.8, 1508 (1881), the comm issioners pantition the property according to the parties”
respective interests, f @ can be accomplishad withaut manifest Injury to tham "But if =uch partfion cannol be
made, the cormmissionsr shall make a valustion and appralsemant of the property.” 12 0.5, 1603(A) [1981). if tha
property cannat be partition fed and it has been valued and appraised, ane of mare of the parties can elect to fake

the property at the sppraised value. 12 0.5, 1513 (1981).
14 The Laglskature has addressad the cireumstancas when ihe pariloned progerty has to ba sokd:
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"If none of the parties elect to take the property al the valuabion, or i several of the partles alact to
take the same at the valuation, in epposition to each other, the cowt shall meke an order dieciing the
shanf of fhe counly o mall the sama, In the same manner as in sales of eal estate on execution; bul
no sale shall be mada at lass than two-thirds (273) of the valuation placed upon the property by the

commigsionars.” 12 0.5 1513 (1881), (Emphasis added)

15 The question of what is the appropriate method to partition 8 given estate i a matier for the commissioners to
decide. In Coller v, Coler, 184 Okl 38, 84 P.2d 803 (1838}, the Oklahoma Suprame Court described this duly:

"iWhether the whole interasts in seid land could be partitioned and set apart in kind fo each of the
interestad parties acconding b2 their respective interasts, without mantifest injury, i In the first instance
a matier for the Commissionars. The court may refuse and decline to adopt thelr report In the
pramises, and discharge them and appoint others, but cannat substilute hll: Judgrrent in such mather
for the judgment of Commissionars provided by lew for just such purpose.” B4 P.2d at 605.

1B & party obiscting to the commissioners’ decision can except the report. 12 0.8, 1509(BI(C) (18981). The cour
can set aside the report for good cause, appoint new commissioners or refer the matter back to the anginal

commissioners, 12 0.5, 1510 (1881).

{I7 Thug, a co-owner desiring to sell his surface and mineral interests can obiain partition to sell those interests.
Tha partition can be in kind, by Sale or apprassal. If the parlies do not elect to take af the valuation or f several
paries alect to take at the valugtion, the court shall order the propedy to be $old, fardng the co-wners real astate

ard mineral interesis to be sold.

& Petitions o Initiate parition procesdings are governed by both statute and equiteble principles. Tite 12 0.5
AB04 (1641) statas:

mwhen the object of tha action is to effect a parition of real property, the petiion must describe the
property and the respective interasts of the owners thereod, If known.®

T3 If thare are unknown owners o shares, ihe Legisiature further provided:

“If the number of sharas o inerasis (s known, but the owners thareof are unknown, or iff there are, or
are supposed 1o be, any interests which are unknown, conlingent or doubdful, these facis must be set
forih In the petition with reasonable certainty,” 12 0.5, 1502 (1881).

10 The Okiahoma Supreme Court has stated that the pary seaking partiion, both undar the statule or in eguity,
needs only o staie facis from which the court can datermine the paries are co-tenants. Colamlal Royaibes v
Hinds, 202 Okl, B&0, 216 P,2d 853 (1948} Woilfe v. Slanford, supra,

111 Thus, It I3 unnecassary for the parly seeking partilion 1o plead that the other co-owners do not desire o sel
thair proparty.

1112 The Legiskature addressed the question of whether a dead must be delivered & the successful purchaser at a
pianition sala,

*Tha sheriff shall meke retum of his proceadings b the cour, and if the sale made by hen shall be
approved by the court, the sherilf shall execule & deed to the purchaser, upon the peyment of the
purchase money, of secwring (b same 1o be paid, in such manner as the court shall direct” 12 0.5,

1874 (1571).

113 This statute does nat allow any discretion in passing tha tithe by any olher means afler a partition sale, Thus,
the successful purchaser at a partition sale musi recaive a dead,

114 It s therafors, the official cpinlon of the Attorney General that:
1. Under Oklahoma partitlon law co-cwners may be compalled to sell elther thelr mineral and real estate

interests or bolh asiates ae & result of one co-owner's partitioning of his estals,
2. The party filing & petition for partition needs only describe the real property (o be partitioned and the
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respeciive Interests of the owners if known.
3. A desd must be delivered to the successful purchaser of real proparty at a partftion sale pursuant to 12

| 05.1514 (1881).

JAN ERIC CARTWRIGHT

ATTORMEY GEMERAL OF OHLAHOMA,
GREGORY E. GORE

ASSISTANT ATTORNEY GENERAL

Chatlonizer® Summary of Documerts Ciing This Document B

[H IR T Laval
Tithe 12. Clvll Precodurs
Cin
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§ A, 060 Eear EsTats

J. PARTITION OF CO-TENANCY PROPERTY"
£ 5160 Introduction (NEW]

Where real property is owned by two or more persons as co-
tenanta (i.e., either s tenants in commen or aa joint tenants),
one or more of the swners can compel either (1) the division "in
kind® of the land iteelf inte distinct “divided” parcels to be held
by each owner separately or (2), if that is not feasible, the sale of
the entire trect to one of the owners, at the appraisad value, or
(3) at & public sale, with a proportional split of the net sale
proceeds among the owners,' A joint owner's right to partition is
absolute.”

Such procese is supervised by the local district eourt which
confirms the amount of sach party’s respective interest in the
land, and then appoints three eommiszioners to determine
whether a distribution "in kind” can be made, or that an ap-
praizal with & ssle is needed to avoid *manifest injury” to any
party.”

The public policy preference is to separate the property “in
kind", The use of the concept of "owelty” assists in carrying out
such distribution *in kind® by having the commissioners defing
uneqoal but funetional parcels and then atbribute values to each
parcel. Any diference in value between the tracts being received
wauld ba adjuetad h{' the payment of money by the porsen receiv.
ing the mers valuable pareel. Such ewelty process can be mrdered
by the court, who i always acting in equity in & partition action,
even if nob all parties consent to such process, The courl will ap-
parently consider whether the property will sell for & higher total
amount if sold altogether or in multiple parcels, as part of its at-
tempt to avoid manifest injury.* In the Dewrall case, one party
ingisted on a division in kind, even if in unequal parcels, in order
to allow her to continue to operate her horse ranch on her partie-
plar trucl. In appropriate circumstances, such as in the Dewrel!
case, the court may dirsct the commissicners to allocate particu:
lar portiens of the land to a specific party.*

It should be noted that, by statute and according to an Okla-
homa Attorney General's Opinion, where a co-tenant owns both
surface and mineral interests in & parcel, such owner can force a

"By Kraettli Q. Epperson 10, G445 P.2d 742 (Dcla. 1870,
[Sevtion 5.160] 12 Okla, Stat, Aoo. 5§ 15011
'Can v. Lasley, 1681 OK 111 638 % 5%
B.2d 1219 (Okla, 1B81); Welli w. Themroll w. Lowrence, 2002 OK

Stanford, 1937 OK 21, 179 Ola. 27, CIV APP 108, 58 P.3d 233 (Div. 1
G4 P.od 335 (19371 20021,
"Wilson v. Hordman, 1976 OF 12 Oklin. Brat. Ann, § 1607,

G4l
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partition of an interest in either the surface or the mineral estate,
or both. However, where the minerals are glready owned
separately from the surface, a partition of the minerals between
eo-owners is not allowed sbsent an allegation in the petition, and
abpent proof at time of trial, that (1) one of the co-owners is
frustrating the development of such minerals, and {2) & pooling
order from the Corporation Commiseion will not achieve the
desired result.®

If the Commissioners’ Report shows the property to be waorth
less than $5,000.00, an abbreviated sale process is provided by
statute,’

The Court must award costs, attorneys fees and expenses, and
apportion them among the parties according to their interests in
the Iain:m:lI and award execution for such amounts, if not promptly
paid.

§6.161 Petition [NEW/

The Petition must describe the property and the respective
intereats of the owners thereof, i knoen,” Where the name of the
owner iz unknown or the amount of a party's interest iz unknown,
az much information as is available must be set forth in the Peti-
tion.t In additien, in any Petition involving the partition of a
mineral estate, the Petition must specily and the plaintiff must
establish at trial, by a preponderance of the evidence that, as
noted above, (1) one of the co-owners ia frustrating the develop-
ment of such minerala, and (2) a pooling order from the Corpora-
tion Commission will not achieve the desired result.®

While it is not required by statute, in order to ensure that any
title that is derived from a Partition sale i free from liens, hold-
ers of a specific or general lien on the land may bo named as
parties,* IT the land is eold or conveyed through a Partition action
without joining and paying, or otherwise paying, such lienhold-
ers, the liens eontinue to encumber the property in the handa of
Lhe new owners,

As a court of equity, the Partition Court has full power to make
any reasimahle order to make & just and equitable partition and
i secure the parties’ interests.”

Any answer by a party may state the amount and nature of

®12 Okla Stat. Ann. § 1601.1(Bk *1% Olda. Stat, Ann. § 1502,
R 13 Ok, S4at. Ann, § 1601, 1E).
12 Okla. Stat. Ann, § 1517, .
*12 Olkls, Stat, Ann, § 1515, 't P e, L0

"2 Oelw, Stat. Ann, § 15011
541
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their interest, and may deny the interest of the plaintiff or other
defandants.”
§6.162 Petition form [NEW]

The state statutes do not provide a required or suggested form
for a "Petition” for a partition action, The following ia a suggeated
form for such a “Petition™

I4 THE DISTRICT COURT OF (OKLAHOMA} COUNTY
STATE OF OKLAHOMA

(PLAINTIFF'S MAMEY,
Flaintiff,
Case No. CJ-20——

VE.

{DEFENDANTS' NAME(S)

Dhefendant(s).

PETITION TO PARTITION REAL PROFERTY

COMES NOW the Plaintiff, (PLAINTIFFS NAME) and for his/
her cause of action against the Defendant, (DEFENDANTS'
MNAME(S)Y, alleges and atates:

1. That the Plaintiff and Defendant are the sole owners as ten-
ante in common of, and each of them is exercising control and as-
gerting possesgion in and to, the following-described real property
gituated in (DELAHOMA) County, State of Oklahoma, to-wit:

(LEGAL DESCRIPTION] (the “Subject Property"),

2. That the Subject Property is owned and held in andivided
gharee and proportions as follows:

{(a) (PLAINTIFF'S MAME) an undivided {one-half (V1) fee
simple interest, tenancy in common; and

(b) (DEFENDANTS NAMEL: an undivided {one-half (%1} fee
simple interest, tenancy In common.

3, That no other person has any interest or lien in, to, of upon
the Subject Property, and that the Plaintiff believes that the
Subject Property ia not capable of being divided in kind in
partition.

WHEREFORE, Plaintil prays (1) that a date, time, and leca-

"2 Okla. Stat. dnn, § 1604
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tion certain be appointed for hearing this petition, (2) that notice
to the Defendant, and to other interested parties, of the hearing
be griven, (8} that upon hearing this ﬂ:-ch't.iun. the Court order and
decree (a) that the interest of the Plaintiff and Defendant, and
other parties, be determined to be ag herein set forth, (b) that
partition of the Subject Property be made sccording to such
interests, (o] that the Court appoint three {3) commisstoners (1) o
determine whether the Subject Property can be divided in kind
between the parties without doing manifest injury (ozing owelty
if neeegaaryl, and, if such division is possible to describe the
parcels and any necessary owelty, and (i) if such division iz not
possible, then to appraise the Subject Property, (4) that the Court
arder such division in kind by ordering a sherill’s deed, including
any necessary adjustment due to owelty, or, if such division in
kind is mot possible, to affer the land to the owners at the ap-
praised value, and, if none, or if several, of such owners want to
acquire the whole of the Subject Property at such price, then Lo
order a sale, (6] that the Court provide such other order and
relief as may be proper, and (6) that the costs, attorney's fees and
expensog which may aeerue in this action be apportioned amon
the parties according to their respective interest in the land o
paid from the proceeds of sale, if the land ie eold and, if the land
ia not sold, but is partitioned in kind, that a lien for a proportional
share of puch costs, attorneys fees and expenses be imposed on
each of the party's respective interests in the Subject Property, in
favor of the other party, and be made subject to immediate fore-
clasure, if such amounts are not paid promptly, as if such lien
wora & mortgage lien thereon, In sddition, the sourt is requested
b provide additional or different relicf, as it desms appropriate.

Respectfully submitted,

(MWAME OF ATTORMEY)
OBA®

Attorney at Law
(ADDRESS)

(FHOWE NUMEBER)
Attorney For Plaintiff,
(NAME OF PLAINTIFF)

ATTORNEY'S LIEN CLAIMED

TETERILEERIER BRI EE-NENELENLENL S

(verification is not required by statute)

VERIFICATION
M
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STATE OF OEKLAHOMA }
| 85

COUNTY OF (DELAHOMA] )

(PLAINTIFF'S HAME) being first duly sworn, states and
dapoass:;

1.1 am of legal age;

2, T am the plaintiff in the foregoing Patition;

3, T have read the foregoing Petition, and can state, from my
personal knowledge and information, that the contents thereof
are true and correct. If called upon o testify in open court, I
would testify in conformity herewith,

FURTHER AFFIANT SAITH NOT.

(PLAINTIFF'S NAME!
Subscribed and sworn to before me, a Noetary Public on this
—  dayof , &0 . by (PL ’

My Commizsion Expires:
My Commission Number is:

Maotary Publis
1SEAL)

%5183 Order for hearing form [NEW]

While the state statubes do not apecifically require a written or-
der (ps opposed te a verbal order) setting the petition for hearing,
the preparation and use of such an order reduces the chance of
misunderstanding and ervor among the court and the parties. No
specific period of time is set forth in the Partition atatutes for the
advance notice of the Hearing to order partition. Therefore, the
court should specify the date for the hearing and also epecify how
far in advanse the defendant must receive such notica, If you fol-
low the general statutes concerning civil servies of process, they
require that an Answer be flled within twenty (20) days, with the
poazibility of an sutomatic 20—day extension.'

The state statotes do not provide a required or suggested form

|Section 5,163
"2 Okla, Stat. Ann. § 2012

HUL |
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for an “Order” for a hearing on the petition.” The following is a
suggpested form for such an *Order”;

N THE DISTRICT COURT OF (OKLAHOMA) COUNTY
STATE OF OKLAHOMA

(PLAINTIFFS NAME], ]
Plaintiff, ;
va. ; Case Mo, CJ-20_-_
(DEFENDANTS" NAME(S)) i
Defendantis), :]I
ORDER FIXING TIME FOR HEARING PETITION FOR
PARTITION

Whereas, Plaintiff (PLAINTIFF'S NAMEL as a person inter-
ested in the real property (described belew), has filed herein a pe-
tition praying for partition and the sppointment of comroiasion-
ers to make partition of the real property, described as follows:

(LEGAL DESCRIPTION (the “Subject Property”).

It is therefore ordered by the court that this petition be heard
inn the district court at the county courthouse of (ORLAHOMA)
County, Oklahoma County, in the oty of (CITY), the County

Beat, State of Oklahoma, in courtroom — of the under-
pigned judge on the —___ day of . 20 , Bt
aelock —_m.

It is further ardered that notice of said hearing be given to the
defendant herein, (DEFENDANT'S NAME), at least —
days before the hearing. i

Dated this — day of )

Judge

112 Qkla, Stat. Ann. §§ 1605, 1504

Nl
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Approved by:

(ATTORNEYS NAME],
OBA#
ATTORNEY'E ADDRESE)
(ATTORNEY'S TELEFHONE
NUMEER}

Attorney FPor Plaintif,

§5.184 Notice of Hearing petition for partition form
INEW]

The state statutes do not provide a required or suggested form
for a “Matice Of Hearing”. The following is & suggeated form for
guch a *Motice™

IN THE DISTRICT COURT OF (ORLAHOMA} COUNTY
STATE OF ORLAHOMA

(PLATNTIFFS MAME],
Plaintiff,

i
i
1
1
vE. i Cage Mo, CJ-20__-____
1
(DEFENDANTS MAMEE!] |

J

1

Defendantis),

NOTICE OF HEARING PETITION FOR PARTITION

To Defendant: !

You are hereby notified that Plaintiff (PLAINTIFF'S NAME)
has filed in this court & petition for partition of the real preperty,
described a followa:

{LEGAL DESCRIPTION] ithe “Subject Property™,
gaid petition praying for partition and the appointment of com-
mizaioners to make partition of all that Subject Property; that
the day of L0, at velock

Sda
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., in the courtroom of Judge , i the (OBELA-
HOMA) County district court, room in the court houss
of said (OKLAHOMA} County, State of Oklahoma, is appointed
as the time and place of the hearing of said petition, when and
where all peraons interested may appear and contest the same.
Dated this day of . 21
Rezpectfully submitted,

(NAME OF ATTORNEY)
OBA#

Attorney at Law
rADDRESS)

(FHONE MUMBER)
Attorney For Plaintaf,
(MAME OF PLAINTIFF)

55.1685 Order for Partition form [NEW]

The state statutes do nol provide a required or suggested form
for an “Order for Partition™." The court ghould include in the Cre-
der a reasonable deadline for the commissioners to report back to
the court, The fllowing ia a suggested form for such an *Order™;

IN THE DISTRICT COURT OF [OELAHOMA] COUNTY
STATE OF OKLAHOMA

(FLAINTIFF'E NAME],

1

1

Flaintaff, 1

1

Vi, 1 Case Mo, CJ=80_-___

1

i E ]

1

Defendant!a). ]

ORDER FOR PARTITION
Mow on this day of 20 thiz cause came

[Section G.165]

12 Okla, Stat, Ann, §§ 184038,
150E
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on for hearing on the petition of (PLAINTIFF'S NAME), for the
pertition of certain real property (described below), said Plaintiff
appearing by (PFLAINTIFF'S ATTORNEY'S NAME), hisher at-
tormey: said Defendant (DEFENDANTE NAME}, appearing ]:-J-'
hisher attorney, [&ﬂﬂﬂlﬂw said petition ﬁnr pa.rl:l.
tion having been filed on tha day of ]
and the court having inapected the plesdings and e:thﬂ:uta. and
having heard evidence and the arpuments of counsel, and being
fully advized in the premises, it iz FOUKD, ADJUDGED AND
DECREED by the court that the Plaintiff (PFLAINTIFFS NAME?,
and the Defendant (DEFENIMANT'S NAME), together own all of
the fee simple interest in the subject real property and are cach
ownera of an undivided (ONE-HALF (4) FEE SIMPLE) interest
therein, as tenants in common, in the following described real
property, situated in (OELAHOMA) County, Oklahoma, to-wit:

(LEGAL DESCRIPTION] (the *Bubject Property™).

It is therefore considered and adjudged by the court, that the
ghares of the sforesaid parties, and their respective interests in
the Subject Property, as set forth above, be and the same are
hereby confirmed; and it is further ordered, adjudged and decresd
that partition of said Zubject Proparty be made accordingly; that
(COMMISSIONER#] NAME), (COMMISSIONER#2 NAME), and
(COMMISSIONERS3 NAMEL are hereby appointed commission-
ers, and upon taking the cath preseribed by law, shall procesd to
make said partition, preferably in kind, if peagible without doing
manifest injury te the parties, and, if necesgary to such partition
in kind, to use owelty, and to report the same to this court on or
before the —— day of 20 at the hour of

velock —m,

DISTRICT JUDGE

Approved by:

(NAME OF ATTORNEY)
OBAS

Attorney at Law
[ADDRESS}

([FHONE NUMBELR)
Abtorney For Plaintif,
(NAME OF PLATNTIFF}
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§ 5.166 Commissioners' Oath form [NEW/

Before the commissioners enter upon their deties, they must
take and subseribe an oath providing that they will perform their
duties faithfolly and impartially, and to the best of their abilities."
There are no statutory eligibility requirements set forth for the
eommissionera, but the use of licensed sppraisers is prudent,

The state statutes do not provide a required or suggested form
for g “Commizsioner's Oath” for & partition sction. Tha following
is a suggested form for such an "Oath™

IN THE DISTRICT COURT OF [(OELAHOMA) COUNTY
STATE OF OKLAHOMA

(FLAINTIFFS NAME],

Plaintiff,

V&, Caze No, CJ-20__-—

{(DEFENDANTS’ NAME{S]]
Defendant(s).

T et R e Tmgr e gl gt

OATH
We, the undersigned, (COMMISSIONER#1 NAME], (COM-
MISSIONER#2 NAME) and (COMMISSIONER#S NAME), the
commissioners appointed by the court in the above entitled causa,
being duly sworn upon our oath say that we will perform our
duties as such commissioners faithfully and impartially, to the
best of our ability,

Witness our hands this ______ day of 20
(COMMISSIONER #1 NAME)
(COMMISSIONER #2 NAME)
(COMMISSIONER #3 NAME)
Subgeribed and aworn to before me this — day of
[Section S.160]

"2 Okla, Stat, Anp, § 1506
(T
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+ 200,

MNotary Publis
[12 Okla. Stat. Ann. & 1608 (SEALI

My Commigsion Expires:
My Commizsion Number is:

£ 5167 Report of commissioners form [NEW]

The commiesioners shall make partition (i.e., divide the land
into separate parcelst according to the parties’ respective
proportional shares, if such division can be done without doing
“manifest injury” to the parties, The suggested division, ard any
adjustment in equalizing the value received by each party {usin
owelty) must be reported to the court. I such division in kin
canniat be done in a reasonable fashion, then that fact muat be
reported to the court, and the commisgionera will alse conduct an
appraisal of the property, These eonclusions, along with any ap-
praisal, are all submitted to the court as part of their report.’

The state statutes do not provide a required or suggested form
for & *Commissieners Report” for a partition action. The follow-
ing is & suggeated form for such a “Report™

I THE DISTRICT COURT OF (OELAHOMA) COUNTY
STATE OF OKLAHOMA

(PLAINTIFF'S NAME),

Flaintiff,

1
1
)
[
i I Case Mo, CJ-20__-___
1
[DEFENDANTS MAMESY )

[

b

Defendanti(s).

REPORT OF COMMISSIONERS
We, the undersigned, (COMMISSIONER#] NAME), (COM-

[Beetion 5.167]
112 Oklo. Stat. Ann. § 150%
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MISSIONERA2 NAME] and (COMMISSIONERSE NAME], the
commissioners appointed by the court in the above entitled
proceadings on the — day of 20 , to make
artition between the Plaintifl (PFLAINTIFFS NAME) and the
fendant (DEFENDANT'S NAME], of that certain real property
sitvated in (OELAHOMA) County, Oklahoma, to-wit:
H (the "Subject Property™,
do hereby certify and report to the Court that, before entering
upon our duties as auch Commissioners, we took and subseribed
the sath directed by statute; that we then proceeded to view,

ingpect, and examine the ahnve-de-a:ri.'trancll.dpramjaau for the
purpose of making partition thereof as ordered and directed by

the Court,

We found that partition of said property gan be made among
the said parties according to their respective interesis as
de-termineg and ordered by said order of the Court herein without
manifest injury to said parties, and we have accordingly
partitioned the said above-described property s follows, to-wit:

TQ:

1. (PLAINTIFFS NAME!: (LEGAL DESCRIPTIONY,
And

2, (DEFENDANTS MAMER [(LEGAL DESCRIPTION]

[RI

We found that partition of the Subject Property among the par-
ties according to their respective interests as determined and
srdered by said order of the Court herein cannot be made without
manifest injury to the parties, and we have accordingly made a
valuation and appraisement of the above-described real property,
the Subject Property, and determined the total value of the same
to be in the amount of § .

In witneas whereof, we have hereunto subacribed our names

this ——— day of 20
(COMMISSIONER #1 NAME)

(COMMISSIONER #2 NAME)
(COMMISSIONER #3 NAME)

5,168 Final deeree: division in kind form [SEW]T
I the commizsioners partition the property in their Report,
sl
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and there are not exceptions to the Report fled, the court shall
confirm such partition,’

The state statutes do not provide a required or suggeated form
for a “Final Decres” for a partition action. The following is a sug-
gested foren for such a “Decres™:

IN THE DISTRICT COURT OF (ORLAHCOMA] COUNTY
STATE OF OELAHOMA

(PLAINTIFF'S NAME!, ]
1
PlaintifT, 1
|

VE 1 Caze No, CJ-230 e
1
{(DEFEMDANTS' MAMESH )
|
Defendantisl. }

FINAL DECREE
(in-kind)
Om this ——_ day of . 20, thie action coming on

to ba further heard upon the report filed horein by (COMMIS-

BIONER#1 NAME], @Hﬂlﬂﬂlﬂw pmd (COM-
MISSIONER#3 NAME], the Commizsioners heretofore appointed

herein by the court to make partition of the real property involved
in this action, said Plaintiff LE]..,E.INIIEEE_L.AHE} being
represented by hisher attorney, (ATTORNEYS NAME), and the
Defendent (DEFEMDANT'S NAME] by hiather atturnc:.r,
IATTORNEY'S NAMED,

And it appearing to the court that said Commissioners, after
having first taken and subseribed the oath prescribed by Law,
which hae been duly filed herein, and having duly inspectad and
examined the real property, as directed by the order of said court
made herain on the iy of 20 to=writs

{(LEGAL DESCRIPTION) {the “Subject Property™),
as directed by the order of this Court entered on the
day of — , 20 and the Commissioners having thereaf-
ter filed herein their roport finding that said premises can be

[Section 5.168)
"12 Olela, Btat. Ann, § 1511

aid
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partitionad without manifest injury to the owners thereof ae
crdered by the Court, and having partitioned the same accord-
ingly, and no objections or exceptions having been taken to said
repart;

It is by the Court CONSIDERED, ORDERED AND DECREED
that the said report of the Commissioners is hereby in all things
ratified, confirmed and ap ed by the Court, and the said real
property is hereby ordered partitioned among the parties hereto
as follows, auch partition to be and remain firm and effectual
forewar:

T

(c) (PLAINTIFF'S NAME:  (LEGAL DESCRIPTION);

and

{d} (DEFENDANTS NAMEF (LEGAL DESCRIPTION).

And it ia further FOUND, ORDERED, ADJUDGED AND
DECREED that the costs, attorneva fees and expenses herein
fincluding fees and expenses of Plaintiff's attorney in the sum of

ing %, are reasonable and are hereby as-
pessed in equal proportions to the parties hereto, and, until paid
im full to the Plaintif, (ONE-HALF (%11 of such amounts ia hereby
made s lien on the interest of the Defendant in the Subject Prop-
erty, subject to immediate foreclosure,

IT 15 80 ORDERELD, ¢n

Judge

Approved for Entry

(NAME OF ATTORNEY)
OBAK
Attorney at Law
(ADDRESSE)

(PHONE NUMEER)
Attorney For Plaintiff,
(NAME OF PLAINTIFF)

§5.168 Sheriffs deed: Taking property in kind (NEW]
The state statutes do not provide a regquiced or suggested form

it
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for & “Sheriff's Deed”, The following s a suggested form for such
a "Sheriff's Dead":

SHERIFF'S DEED
WHEREAS, on the —_ day of 20 in the
digtriet court within and for (QELAHOMA) Euunt:.r, State of
Cklahoma, in Case Mumber Case I'-Iu EJ 80 styled
Plaintiff { NAME} w. 11, in

an action to partition cartain real pmpemr and premises as here-
inafter deacribed, it was duly adjudged and decreed that the said
plaintiff and the said defendant were the sole and exclusive own-
ers, in fee simple, g8 tenants in common, of:

(LEGAL DESCRIPTION) ithe “Subject Property").

NOW THEREFORE, I, — ___ Sheriff of (OELAHOMA]
county, Oklahoma, in consideration of the premises and in pursu-
ance of said order of said court and of the statutes in such case,
have, and do hereby, granted, bargained, sold, and conveyed unto
the said buyer, (PLAINTIFF'S NAMR), to his/her heirs and as-
aigne, forever, and by these presents, do grant, bargain, sell, and
eopvey unts the said buyer, hiz‘her heirs and mssigne, foraver,
the smid real estate and premises gitwate in (OELAHOMA]
County, Oklashoma, and particalarly described above, together
with all and singular the Lenements, improvements, heredita-
menls, and appurtenances thereon and thereunts belonging or in
MY WiB8 ApperTiRInIng.

To have and to hold the said real sstate and premises unto the
said buyer, (PLAINTIFF'S NAME), hisher heirs and assigns, for-
ever, as fully and absolutely as [, the sheriff aforesaid, can, may
or ought to convey the aame, by virtue of the said order of gaid
court and of the statutes in such case made and provided.

In witness whereof, I, the zaid sheriff sz aforesaid, have
hergunts set my hand and seal this — _ day of —
o] | S

Sheriff of (OKLAHOMA)
County, Oklahoma

STATE OF ORLAHOMA ]
1 Es,

COUNTY OF (QELAHOMAY )

On this ———— day of , 20 , before me, the
undersigned, a notary public within and for said state, personally
appeared —, Sheriff of (OKLAHOMA) County, State of
Oklahoma, known to me to be the identical person described in

g4
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and who executed the foregoing instrument of writing, and
acknowledged to me that he, as such sheriff, exocuted the same
as his free and voluntary act and deed, for the uses and purposes
therein set forth.

In witneas wheraof I hareunto get my hand and official seal the
day and year last abowve written.

(Motary Public)

by Commission (Mo ——) Expires:
[SEAL)

After recording return b

(NAME OF ATTORNEY)
OBAR

Attorney at Law
(ADDRESS)

(PHONE NUMEER)
Attorney For Plaintiff,
(HAME OF FLAINTIFF)

E5.170 Motice of time limit for filing exception to the
report of commisioners or election to take
property at appraisement form (NEW/

The plaintiff or hie attorney must mail & copy of the Commis-
sioner's Repert to the attorrey of record for all other parties, by
certified mail, within ten (10) days of the filing of the Report.®
Any excoptions to such repart (e.g., challenging the valuation or
other matters) must be filed within 20 days from the filing of the
Keport.?

The state statutes do not provide a required or suggested form
for a “Motice of Time Limit". The following is a suggested form
for anch a "Motica™

IN THE METRICT COURT OF (OKLAHOMA} COUNTY
STATE JOF OKLAHONMA

[Seation 5.170] Y42 Oklo. Stot Ann. § 1505,
112 Oklo. Btat. Ann, § 1504,

6
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(PLAINTIFF'S NAME),
Plaintiff,

Case Mo. CJ-20__-

¥E.

(DEFENDANTS" NAMES1]

Defendant(s),

I L T

NOTICE OF TIME LIMIT FOR FILING EXCEPTION TO
THE REPORT OF COMMISSIONERS OR ELECTION TO
TAKE PROPERTY AT APPRAISEMENT

The parties, andfor their attorneys of record, will take notice
that the Commissioners appointed by the court in the above-
styled cause have filed their report with the court clerk on the
— dayaf 20 . which report staies that a
partition eannot be made, and making an appraisement and valu-
ation of said real property, the Subject Property; a copy of said
report being attached to this notice,

The parties, andfor their attorneys of record, will further take
notice that the time limit for fling an exception to the commis-
sioner's report and an election to take the Subject Property at ap-
praisement is not later than twenty (20} daye from the date the
report was fled.

Diabeed this — day of e, 20—,

BRezpectfully submitbed,

(NAME OF ATTORNEY)
OBAN

Attorney at Law
{ADDRESE)

{PHONE NUMBER)
Attorney For Plaintiff,
[(NAME OF FLAINTIFF)

£ 5171 Afidavit of mailing notice of time limit for filing
exception to the report of commissioners or
election to take property at appraisement form
INEW]

An affidavit confleming the mailing of the Report ia required by
556
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statute.”
The state statutes do not provide a required or suggested form

for an “Affidavit of Mailing™. The following is a suggested form for
euch a “Affidavit™

IN THE DISTRICT COURT OF (QELAHOMA) COUNTY
STATE OF OELAHOMA

(PLAINTIFF'S NAME),
Plainkill,
E, Case No. CJ-20__ -

DEF 3

L e L ]

Defendantiz).

AFFIDAVIT OF MAILING

STATE OF OKLAHOMA ]
1 BS.
COUNTY OF (OKLAHOMA] )

(ATTORNEY'S NAME), being duly sworn, upen oath, deposes
and says that:

1, I am the attorney of record for (PLAINTIFF'S MAME}, a
party 1o the sbove-atyled procesdings;

o000 e, 2aid date being within ten (10} deys after the
Report of Commissioners in said cause was filed with the cowrt
clerk, [ transmitted to the attorney of record for each party in the
case, snd to all parties appearing in the action pro se, via cecti-
fled mail, return-receipt requested, a copy of the attached notice
stating that the time limit for filing an exception to the Report of
Commisaioners, or an election to take the Subject Property at ap-
praisement, is not later than twenty (200 days from the date the
report was filed; and

8. Each copy of the notice was accompanied by a copy of the
Report of Commissioners filed in the above-styled procesdings.

[Section 5171]
112 Okla Stat, Asn, § 1505

5T
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Further affiant sayeth not.

[ATTORNEY'S MAME)
Affiant
Subseribed and sworn to before me this — day of
L 20
Motary Public
My Commission (Mo } Expires: —

§5.172 Election to take property at appraisement form
INEW]
If ome af the parties elects to take all of the property at the ap-
praized value, such party must file auch election within ten (100
days of the filing of the Commissioner's Report.’

The state statutes do not provide a required or suggested form
for an *Election”. The follewing is a suggested form for such an
"Election™

IN THE DISTRICT COURT OF (OKLAHOMA) COUNTY
ETATE OF OELAHOMA

(PLAINTIFF'S NAME), }
}
Plaintift, }
}

V8, ] Case Mo, CJ—20
}
(DEFENDANTS' NAME(S )
i
Defendantds). ]

ELECTION T TAKE PROPERTY AT APPRAISEMENT

COMES NOW the Plaintifl (PLAINTIFF'S NAME] and shows
the Court that the Commissioners heretofore appointed by this
Couet to make partition of the real estate involved herein {Subject

[Beetion 51T2]
12 Okln. Siat. Ann. § 1512

difig
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Property), have duly made and £led their repori showing that
partition of said property cannot be made without manifost injury
to the parties herein, and valuing and appraizing the eame at the
gum of :

The said Plaintalf hereby elects and affers to take said property
at esid appraisement and praye that this Court may order and
direct the sherilf of (ORLABOMA} County, Oklahoma, fo make,
execute, and deliver to thiz Plaintiff a proper deed of conveyance
of smid property upen payment to the zald Defendant

NI AME) of the sum of | same being the
proportion of each of said parties of the said appraised value of
the said real estate and premises (e, (Y3 EACH)) however, such
amount is subject to & proportional reduction for costs, attorneys
foce and expenses, paid by Plaintiff,

Bespectfully submitbed,

(NAME OF ATTORNEY)
OBA#

Attorney at Law
(ADDRESE)

(PHONE NUMEER)
Attorney For Plaintiff,
(MAME OF PLATNTIFF)

85178 Final decree: election to take property at
appraisement form [NEW]

If one of the parties elects to take all of the property at the ap-
praigement value, the courl must direct the sheriff to make &
dead to that party,'

The state statutes do not provide a required or suggested form
for & "Final Decree”. The following ie & suggested form for such a

“Tinal Decrea™

IN THE DISTRICT COURT OF (QKLAHOMA) COUNTY
STATE OF OKLAHOMA

(PLAINTIFFS NAME), !

[Seetion 5.175]
"12 Oklo, Stat Ann § 1612

o
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b

Plaimtifl, b

b

v, ] Case No, CJ=20_._

b

1 R . b

'

Defendantis) I

FINAL DECREE
{by aala)
On this ———— day of 20 . this action comes on

by be heard upon the report filed herein by (COMMISSTONER #1
NAME), (COMMISSIONER #2 NAME) and (COMMISSIONER
#3 MAME), the Commissioners heretofore appeinted to make
partition of the real property involved in this action. Plaintiff
(PLAINTIFF'S NAME] appeared by and through hisher attorney,
{ATTORNEY'S NAME), and the Defendant (DEFENDANT'S
NAME) by and through hisher attorney, (ATTORNEY'S NAME|:

And it appearing to the court that seld Commissioners, after
having first taken and subscribed the oath prescribed by law,
which has been duly filed herein, and having thereafter duly
gone upon and personally inspectad the real properly that is the
gubject of this action, to-wit;

{(LEGAL DESCRIPTION] (the “Subject Froperty™.
as directed by the order of this Court entared on the —
day of 20 and the Commissioners having thereal-
ter filed herein their report finding that said premises cannot be
portitioned without manifest injury to the owners thereof and
that the said Commissioners have veluad and appraised said
real estate and premises at the sum of e ; and no objec-
tions or exceptions having been taken to said report;

It ia by the Court FOUND, ORDERED, ADWMUDGED and
DECREED that the said report of the Commissioners s harehy
in all things ratified, confirmed and approved by the Court.

And it further appearing that Plaintiff (PLATNTIFE'S NAME)
has duly and timely filed herein hisfher election to take said real
estate and premises at the appraised value of §

It is therefore further ORDERED, ADJUDMGED and DECREED
that the sheriff of (OKLAHOMA) County, Oklehoma, be, and he
is hereby ordered and directad to make, execute, and deliver a
deed duly conveving the above-described real estate and premises
and all improvements thereon and appurtenances thersunto

il e
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belonging, to the said Plaintiff (PLAINTIFFS NAME! upon pay-
ment by Flaintiff to the Defendant (DEFENDANT'S NAME), of
the sum of . being the proportion due each of the aaid
parties of the appraised value of aaid real estate and premises;
however, said sum being subject to the deductions noted below,

And it is further FOUKND, ORDERED, ADJUDGED and
DECREED that costs, attorneys fees and expenses herein (includ-
ing fees and expenses of Plaintiffe attorney in the sum of
) totaling §—— (heremnafter “Costs"], are reason-
able pnd are assessed in equal proportions to the parties hereto,
and the Plaintiff shall dedwct from the amount to be paid to the
Defendant for his one-half of the Subject Property, (ONE-HALF
(311 of such Coets (said one-half being $ ), with any
unpaid balance being an jn personam judgment in favor of the
Flaintiff and against the Defendant.

After deducting (ONE-HALF(14)] of the Coata from the amount
to be paid to the Defendant by the Fluntif, the sum of
is due to the Defandant for hia interest in the Sobject Property.

IT I5 80 QRDERED, on —

Judge
Approved for Entry:

(MNAME OF ATTORNEY]
OBA# e

Attorney at Law
(ADDRESS)

(FHONE NUMBER)
Attorney For Plaintiff,
(NAME OF PLAINTIFF)

5174 Eheriilfs deed: election to take property at
appraisement form [NEW]

The state statutes do not provide a required or suggested form
for @ “Bherill's Deed”. The following is a seggested form for such

a "Sheriffe Dead™:
SHERIFF'S DEED

WHEREAS, on the — day of 20 in the
district eourt within and for (ORLAHOMA] Ll:-unt;!.r State of
Oklahoma, in Case Number Case No, CJ-20

tyled Plaintif [PLAINTIFF'S NAME) v. iDEEEHD&HE

|
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HAME), in an action to partition eertain real property and
premises as herpinafter deacribed, it was duly adjudged and
deerped that the said plaintiff and the said defendant were the
aole and exclusive owners, in fee simple, as tenanta in common,

af;
(LEGAL DESCRIPTION] (the “Bubject Property”).
NOW THEREFORE, I, — Sheriff of (OKLAHOMA)

County, Oklahoma, in consideration of the premises and in pursu-
ance of said order of said eourt and of tha statutes in such case
made and provided, for and in consideration of the sum of
—, cash in hand paid by the said buyer [PLAINTIFF'S
MNAME]), to the said seller (IDEFENDANT'S NAME), as evidenced
by the receipts heretofore presented to me, have granted,
bargained, sold, and conveyed unto the said buyer,
MAME), hisher heira and assigns, forever, and by
these presents, do grant, bargain, sell, and convey unto the said
buyer, hisher heirs and assigns, forever, the said real estate and
premises situate in (QKLAHOMA) County. Oklahoma, and
particularly deacribed above, together with all and singular the
tenements, improvements, hereditaments, and appurténances
thereon and thereunto belonging or in any wise appertaining.

To have and to hold the said real estate and premises unto the
gaid buyer, hissher heire and sssigns, forever, aa fully and
ahgolutely as 1, the sheriff aforesaid, can, may or ought to convey
the same, by virtue of the said order of said court and of the
gtatutes in euch cass made and provided.

In witness whereof, I, the zaid sheriff s aforesaid, have
hereunte set my hand and seal this day of . 20

Sheriff of (OKLAHOMA)
County, Oklahoma

STATE OF OKLAHOMA }
] BE
COUNTY OF (OELAHOMAY
On this —— day of 20 , before me, the

undersigned, a notary public within and for said state, personally
appeared — Sheriff of (OELAHOMA) County, State of
Oklahoma, known to me to be the identical person described in
and who executed the foregoing instrument of writing, and
acknowledged to me that he, as such sheriff, executed the same
28 hiz frea and voluntary act and deed, for the uees and purposes

hE2
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therein set forth.

In witness whereof I hersunto sot my hand and official seal the
day and year last above written.

[(Motary Public)

My Commizssion (Na, } BExplres—

(SEAL)

After recording return o

(NAME OF ATTORNEY)
OBAY

Attorney at Lewr
(ADDRESE)

(FHONE NMUMBER)
Attorney For Plaintiff,
(NAME OF PLAINTIFF)

§5.175 Final decree: property to be sold at sheriffs sale
form [(NEW]

If none of the partiea elect to take the property at the appraised
value, or eaveral of the parties so elect, then the court will order
the land sold intact for at least 9% of the value at a general exe-
eution sale.! Additional netice requirements are set forth in the
partition statutes.?

The state statutes do not provide a required or suggested form
for & “Final Decres™. The following is a suggested form for such a
“Final Decres"

IN THE DISTRICT COURT OF (QKLAHOMA) COUNTY
STATE OF OKLAHOMA

(PLAINTIFFS MAME], !
3
Plaintiff, 1

[Section 175} 12 Olla, Stat. Ann. § 1513
"2 Okla. Stat, Ann. § 1513,
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Case Mo, CJ=-20———

1

5. 1
i

(DEFENDANTS' NAME(S) )
1

Drefendantis), 1

FINAL DECRERE
(by sale)
Omn this —  day of , 20 , this petion comes on

to be heard upon the report filed herein by (COMMISSIONER #1
NAME), (COMMISSIONER #2 NAME) and (COMMISSIONER
¥3 MAME], the Commissioners heretofore appointad to make
partition of the real property invelved in thie action. Plaintiff
(FLAIMNTIFF'S NAME! appeared by and through hiaher attornay,
(ATTORNEY'S NAME}, and the Defendant (DEFENDANT'S
NAME) by end through his attorney, (ATTORNEY'S NAME};

And it appearing to the court that said Commissioners, after
having first taken and subscribed the cath prescribed by law,
which has been duly filed herein, and having thereafter duly
gone upon and personally inspected the real property that is the
subject of this actien, to-wit:

(LEGAL DESCRIPTION] (the “Subject Property”).
as directed by the order of this Court entered on the —
day of 20 and the Commissioners having thereaf-
ter filed horein their report finding that said premises cannot be
partitioned without manifest injury to the swners thereof and
that the said Commissioners have valued and appraised said
roal estate and premises at the sum of 3 ; and no objec-
tions or exceptions having been taken to said report,

It ia by the Court FOUND, ORDERED, ADJUDGED and
DECREED that the said report of the Commissioners iz hereby
in all things ratifted, confirmed and approved by the Court.

And it further appearing that none of the parties have duly
and timely filed herein an election to take said real cetate and
premises,

1t is therefore further ORDERED, ADJUDGED and DECEEED
that the Subject Property is to be scld at general execution, with
additional notice requirements as required by the partition
statutes, 12 Okla. Stat. Ann. $§ 1501.1 et seq.

IT 18 30 ORDERED, on — .

H1=L)

78



Irreorumrany LiEye anD ACTIONE

Approved for Entry;

(MAME OF ATTORMEY)
OBEAY
Attorney at Law
[ADDRESS}
[TELEPHONE NUMBER)
Aitorney For Plaintiff,
(NAME OF PLAINTIFF)

79

£ 5.175

Judge

fiah



F. LIST OF PUBLISHED ARTICLES (Available On-Line) by Kraettli Q. Epperson

KRAETTLI Q. EPPERSON:
PROFESSIONAL LECTURES & PUBLICATIONS: PUBLISHED LIST
ORGANIZED BY DATE
(Last Revised January 10, 2012)

248. "'The Real Estate Mortgage Follows the Promissory Note Automatically Without an
Assignment: The Lesson of BAC Home Loans™, 82 OBJ 2938 (December 10, 2011)

245.  "An Introduction to the Transfer on Death Act & Changes Coming in 2011",
TitleGram Newsletter (October 14, 2011)

2010

239. "Oklahoma’s Marketable Record Title Act: An Argument for its Application to
Chains of Title to Severed Minerals after Rocket Oil and Gas Co. v. Donabar", The
Oklahoma Bar Journal (March 12, 2011)

236. "Update on Oklahoma Title Related Cases: For 2009-2010", The Oklahoma County
Bar Association Briefcase (December, 2010)

228. "Do Statutory Monetary Penalties, Arising due to a Lender’s Failure to File a
Mortgage Release, Apply to Constructive Mortgages and Fixtures Filings?", The
Oklahoma County Bar Association Briefcase, Part I: V. 42, No. 1 OCBA Briefcase 5
(January 2010), and Part 11: V. 42, No. 2 OCBA Briefcase 5 (February 2010)

2009

227. "The Elusive Legal Malpractice Statute of Limitations for Attorney Title Opinions”,
The Oklahoma County Bar Association Briefcase, Part I: V. 41, No. 10 OCBA Briefcase
7 (October 2009), and Part 1I: V. 41, No. 12 OCBA Briefcase 7 (December 2009)

226. "Marital Homestead Rights Protection: Impact of Hill v. Discover Card?", 80 The
Oklahoma Bar Journal 2408 (November 21, 2009)

219. "Real Property Question Corner: Who Suffers If The County Clerk Mis-Indexes A
Conveyance Or A Money Judgment?”, The Oklahoma County Bar Association
Briefcase, Part I: V. 41, No. 8 OCBA Briefcase 7 (August 2009), and Part Il: V. 41, No. 9
OCBA Briefcase 7 (September 2009)

80



216.

214.

2005

179.

2004

162.

1997

106.

104.

100.

1995

87.

86.

"Real Property Question Corner: The Elusive Foreclosure Judgment Lien", The
Oklahoma County Bar Association Briefcase, Part I: V. 41, No. 5 OCBA Briefcase 9 & 18
(May 2009), and Part II: V. 41, No. 6 OCBA Briefcase 8 & 18 (June 2009)

"Well Site Safety Zone Act: New life for Act"”, 80 The Oklahoma Bar Journal 1061 (May
9, 2009)

"A Status Report: On-Line Images and E-Filing of Land Documents in Oklahoma",
Consumer Finance Law Quarterly Report, VVol. 59 No. 3, p. 316, Oklahoma City, Oklahoma
(Fall, 2005)

"Real Estate Homesteads in Oklahoma: Conveying and Encumbering Such Interest”,
75 The Oklahoma Bar Journal 1357 (May 15, 2004)

"Have Judgment Lien Creditors Become '‘Bona Fide Purchasers'?", 68 Oklahoma Bar
Journal 1071 (March 29, 1997)

"An Attack by the State Auditor on the '30-Year Abstract™, 68 Oklahoma Bar Journal
517 (February 22, 1997)

"Mortgage Lenders Must Now Secure Two Judgments to Enforce Their Real Estate
Mortgage", 87 Oklahoma Banker 11 (January 3, 1997)

"Title Examination Standards: A Second Status Report”, ABA Land Transactions
Group (C-Committees) Newsletter, Number 5 (July 1995)

"Title Examination Standards: Suggestions on Adopting and Maintaining Standards",
ABA Land Transactions Group (C-Committees) Newsletter, Number 5 (July 1995)

"Statute, Practices on Tax Sale Notices Raise Concerns", 85 Oklahoma Banker 9 (June 9,
1995)

"Corporate Attest, Seal Still Needed For Real Estate Documents”, 84 Oklahoma Banker
17 (February 4, 1994)

81



66.

64.

1992

58.

S7.

1988

32.

1984

1983

1982

"Federal Money Judgment Liens Under the Federal Debt Collection Procedure Act: A
40-Year Super-Lien," Consumer Finance Law Quarterly Report VVol. 47, No. 4 (Fall 1993)

"Federal Money Judgment Liens Under the Federal Debt Collection Procedure Act: A
40-Year Super-Lien", 64 Oklahoma Bar Journal 3195 (October 23, 1993)

"Local Real Property Recordings Required For Federal Money Judgments,” 63
Oklahoma Bar Journal 2697 (September 30, 1992)

"Local Real Property Filings Required for Federal Matters-or- The Proposed End of
Standard 1.3 Federal Court Certificates™, OBA Real Property Section Newsletter
(Summer 1992)

"One Step Beyond: Judicial Creation of a Judgment Lien in Divorce Decrees,"” 62
Oklahoma Bar Journal 2631 (September 14, 1991)

"Title Examination Standards in America: A Status Report,” 16 Probate and Property
Magazine, ABA Real Property, Probate and Trust Magazine, Sept./Oct. 1990

"Oklahoma Title Examination Standards and Curative Acts Relating to Oil and Gas
Interests,” 24 Tulsa L.J. 548 (1989) (with David D. Morgan)

"Judgment Lien Creation Now Requires a Judgment Affidavit,” 59 Oklahoma Bar
Journal 3643 (December 1988)

"UCC Fixtures Filings Require An Acknowledgment,” 55 Oklahoma Bar Journal 695
(March 1984)

"Abstract Certificate Officially Changed,” 54 Oklahoma Bar Journal 1713 (June 1983)

82



3. "Lenders Mineral Title Insurance: A Mini-Primer," 53 Oklahoma Bar Journal 3089
(December 1982)

1. "The Title Standards Committee: A Status Report,” 53 Oklahoma Bar Journal 1827
(July 1982)

83



	FAX: (405) 848-9101
	Webpages: www.meehoge.com
	www.EppersonLaw.com
	Presented For the:
	OKLAHOMA BAR ASSOCIATION
	REAL PROPERTY LAW SECTION

	ATTORNEY AT LAW
	TABLE OF CONTENTS

