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CIRCULAR A-110

(REVISED 11/19/93, As Further Amended 9/30/99)

CIRCULAR NO. A-110

Revised

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS SUBJECT:
Uniform Administrative Requirements for Grants and Agreements With Ingtitutions of Higher
Education, Hospitals, and Other Non-Profit Organizations

1. Purpose. This Circular sets forth standards for obtaining consistency and uniformity among
Federal agencies in the administration of grants to and agreements with institutions of higher
education, hospitals, and other non-profit organizations.

2. Authority. Circular A-110 is issued under the authority of 31 U.S.C. 503 (the Chief Financid
Officers Act), 31 U.S.C. 1111, 41 U.S.C. 405 (the Office of Federal Procurement Policy Act),
Reorganization Plan No. 2 of 1970, and E.O. 11541 ("Prescribing the Duties of the Office of
Management and Budget and the Domestic Policy Council in the Executive Office of the President").
3. Policy. Except as provided herein, the standards set forth in this Circular are applicable to all
Federd agencies. If any statute specificaly prescribes policies or specific requirements that differ from
the standards provided herein, the provisions of the statute shall govern.

The provisions of the sections of this Circular shall be applied by Federal agencies to recipients.
Recipients shall apply the provisions of this Circular to subrecipients performing substantive work
under grants and agreements that are passed through or awarded by the primary recipient, if such
subrecipients are organizations described in paragraph 1.

This Circular does not apply to grants, contracts, or other agreements between the Federal
Government and units of State or local governments covered by OMB Circular A-102, "Grants and
Cooperative Agreements with State and Local Governments," and the Federal agencies grants
management common rule which standardized and codified the administrative requirements Federa
agencies impose on State and local grantees. In addition, subawards and contracts to State or local
governments are not covered by this Circular. However, this Circular applies to subawards made by
State and local governments to organizations covered by this Circular. Federal agencies may apply
the provisons of this Circular to commercia organizations, foreign governments, organizations under
the jurisdiction of foreign governments, and international organizations.

4. Definitions. Definitions of key terms used in this Circular are contained in Section .2 inthe
Attachment.

5. Required Action. The specific requirements and responsibilities of Federa agencies and
institutions of higher education, hospitals, and other non-profit organizations are set forth in this
Circular. Federd agencies responsible for awarding and administering grants to and other agreements
with organizations described in paragraph 1 shall adopt the language in the Circular unless different
provisions are required by Federal statute or are approved by OMB.

6. OMB Responsibilities. OMB will review agency regulations and implementation of this Circular,
and will provide interpretations of policy requirements and assistance to insure effective and efficient
implementation. Any exceptions will be subject to approval by OMB, asindicated in Section .4
in the Attachment. Exceptions will only be made in particular cases where adequate justification is
presented.

7. Information Contact. Further information concerning this Circular may be obtained by contacting
the Office of Federal Financia Management, Office of Management and Budget, Washington, DC



20503, telephone (202) 395-3993.

8. Termination Review Date. This Circular will have a policy review three years from date of
issuance.

9. Effective Date. The standards set forth in this Circular which affect Federal agencies will be
effective 30 days after publication of the final revision in the Federal Register. Those standards
which Federd agenciesimpose on grantees will be adopted by agencies in codified regulations within
six months after publication in the Federal Register. Earlier implementation is encouraged.
Attachment

SUBPART A - Generd
___1 Purpose. This Circular establishes uniform administrative requirements for Federal grants and
agreements awarded to ingtitutions of higher education, hospitals, and other non-profit organizations.
Federal awarding agencies shall not impose additional or inconsistent requirements, except as
providedin Sections _ .4,and .14 or unless specifically required by Federa statute or executive
order. Non-profit organizations that implement Federa programs for the States are also subject to
State requirements.
__.2 Définitions.
(a) Accrued expenditures means the charges incurred by the recipient during a given
period requiring the provision of funds for: (1) goods and other tangible property received,
(2) services performed by employees, contractors, subrecipients, and other payees; and, (3)
other amounts becoming owed under programs for which no current services or
performance is required.

(b) Accrued income means the sum of: (1) earnings during a given period from (i) services
performed by the recipient, and (ii) goods and other tangible property delivered to
purchasers, and (2) amounts becoming owed to the recipient for which no current services
or performance is required by the recipient.

(c) Acquisition cost of equipment meansthe net invoice price of the equipment, including
the cost of modifications, attachments, accessories, or auxiliary apparatus necessary to
make the property usable for the purpose for which it was acquired. Other charges, such
asthe cost of ingdlation, trangportation, taxes, duty or protective in-transit insurance, shall
be included or excluded from the unit acquisition cost in accordance with the recipient's
regular accounting practices.

(d) Advance means a payment made by Treasury check or other appropriate payment
mechanism to a recipient upon its request either before outlays are made by the recipient
or through the use of predetermined payment schedules.

(e) Award means financial assistance that provides support or stimulation to accomplish
a public purpose. Awards include grants and other agreements in the form of money or
property in lieu of money, by the Federal Government to an ligible recipient. The term
does not include: technical assistance, which provides services instead of money; other
assistance in the form of loans, loan guarantees, interest subsidies, or insurance; direct
payments of any kind to individuals, and, contracts which are required to be entered into



and administered under procurement laws and regulations.

(f) Cash contributions means the recipient's cash outlay, including the outlay of money
contributed to the recipient by third parties.

(9) Closeout means the process by which a Federa awarding agency determines that all
applicable adminigrative actions and all required work of the award have been completed
by the recipient and Federal awarding agency.

(h) Contract means a procurement contract under an award or subaward, and a
procurement subcontract under a recipient's or subrecipient's contract.

(1) Cost sharing or matching means that portion of project or program costs not borne
by the Federal Government.

(j) Date of completion means the date on which all work under an award is completed or
the date on the award document, or any supplement or amendment thereto, on which
Federal sponsorship ends.

(K) Disallowed costs means those charges to an award that the Federal awarding agency
determines to be undlowable, in accordance with the applicable Federal cost principles or
other terms and conditions contained in the award.

() Equipment means tangible nonexpendable persond property including exempt property
charged directly to the award having a useful life of more than one year and an acquisition
cost of $5000 or more per unit. However, consistent with recipient policy, lower limits may
be established.

(m) Excess property means property under the control of any Federal awarding agency
that, as determined by the head thereof, is no longer required for its needs or the discharge
of itsresponsibilities.

(n) Exempt property means tangible personal property acquired in whole or in part with
Federd funds, where the Federal awarding agency has statutory authority to vest title in the
recipient without further obligation to the Federal Government. An example of exempt
property authority is contained in the Federal Grant and Cooperative Agreement Act (31
U.S.C. 6306), for property acquired under an award to conduct basic or applied research
by anon-profit institution of higher education or non-profit organization whose principal
purpose is conducting scientific research.

(o) Federal awarding agency means the Federal agency that provides an award to the
recipient.

(p) Federal funds authorized means the total amount of Federal funds obligated by the
Federa Government for use by the recipient. This amount may include any authorized



carryover of unobligated funds from prior funding periods when permitted by agency
regulations or agency implementing instructions.

(q) Federal share of rea property, equipment, or supplies means that percentage of the
property's acquisition costs and any improvement expenditures paid with Federal funds.

(r) Funding period means the period of time when Federa funding is available for
obligation by the recipient.

() Intangible property and debt instruments means, but is not limited to, trademarks,
copyrights, patents and patent applications and such property as loans, notes and other debt
instruments, lease agreements, stock and other instruments of property ownership, whether
considered tangible or intangible.

(t) Obligations means the amounts of orders placed, contracts and grants awarded,
sarvices received and Smilar transactions during agiven period that require payment by the
recipient during the same or afuture period.

(u) Outlaysor expenditur es means charges made to the project or program. They may be
reported on a cash or accrual basis. For reports prepared on a cash basis, outlays are the
sum of cash disbursements for direct charges for goods and services, the amount of indirect
expense charged, the value of third party in-kind contributions applied and the amount of
cash advances and payments made to subrecipients. For reports prepared on an accrual
basis, outlays are the sum of cash disbursements for direct charges for goods and services,
the amount of indirect expense incurred, the value of in-kind contributions applied, and the
net increase (or decrease) in the amounts owed by the recipient for goods and other
property received, for services performed by employees, contractors, subrecipients and
other payees and other amounts becoming owed under programs for which no current
services or performance are required.

(v) Personal property means property of any kind except red property. It may be tangible,
having physical existence, or intangible, having no physical existence, such as copyrights,
patents, or securities.

(w) Prior approval means written approval by an authorized official evidencing prior
consent.

(x) Program income means gross income earned by the recipient that is directly generated
by a supported activity or earned as a result of the award (see exclusions in paragraphs
___.24(e) and (h)). Program income includes, but is not limited to, income from fees for
services performed, the use or rental of real or personal property acquired under
federally-funded projects, the sale of commodities or items fabricated under an award,
license fees and royalties on patents and copyrights, and interest on loans made with award
funds. Interest earned on advances of Federal funds is not program income. Except as
otherwise provided in Federal awarding agency regulations or the terms and conditions of



the award, program income does not include the receipt of principal on loans, rebates,
credits, discounts, etc., or interest earned on any of them.

(y) Project costs means all alowable costs, as set forth in the applicable Federal cost
principles, incurred by arecipient and the value of the contributions made by third parties
in accomplishing the objectives of the award during the project period.

(z) Project period means the period established in the award document during which
Federa sponsorship begins and ends.

(aa) Property means, unless otherwise stated, red property, equipment, intangible property
and debt instruments.

(bb) Real property meansland, including land improvements, structures and appurtenances
thereto, but excludes movable machinery and equipment.

(cc) Recipient means an organization receiving financial assistance directly from Federal
awarding agenciesto carry out a project or program. The term includes public and private
ingtitutions of higher education, public and private hospitals, and other quasi-public and
private non-profit organizations such as, but not limited to, community action agencies,
research institutes, educational associations, and heath centers. The term may include
commercia organizations, foreign or international organizations (such as agencies of the
United Nations) which are recipients, subrecipients, or contractors or subcontractors of
recipients or subrecipients at the discretion of the Federal awarding agency. The term does
not include government-owned contractor-operated facilities or research centers providing
continued support for mission-oriented, large-scale programs that are government-owned
or controlled, or are designated as federally-funded research and devel opment centers.

(dd) Resear ch and development means dl research activities, both basic and applied, and
all development activities that are supported at universities, colleges, and other non-profit
institutions. "Research” is defined as a systematic study directed toward fuller scientific
knowledge or understanding of the subject studied. "Development” is the systematic use
of knowledge and understanding gained from research directed toward the production of
useful materials, devices, systems, or methods, including design and development of
prototypes and processes. The term research also includes activities involving the training
of individuas in research techniques where such activities utilize the same facilities as other
research and development activities and where such activities are not included in the
instruction function.

(ee) Small awards means a grant or cooperative agreement not exceeding the small
purchase threshold fixed at 41 U.S.C. 403(11) (currently $25,000).

(ff) Subaward means an award of financia assistance in the form of money, or property
in lieu of money, made under an award by a recipient to an eligible subrecipient or by a
subrecipient to a lower tier subrecipient. The term includes financia assistance when



provided by any legal agreement, even if the agreement is called a contract, but does not
include procurement of goods and services nor doesit include any form of assistance which
is excluded from the definition of "award" in paragraph (e).

(9g) Subrecipient means the legal entity to which a subaward is made and which is
accountable to the recipient for the use of the funds provided. The term may include foreign
or internationa organizations (such as agencies of the United Nations) at the discretion of
the Federal awarding agency.

(hh) Supplies means all persona property excluding equipment, intangible property, and
debt instruments as defined in this section, and inventions of a contractor conceived or first
actually reduced to practice in the performance of work under a funding agreement
("subject inventions'), as defined in 37 CFR part 401, "Rights to Inventions Made by
Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts,
and Cooperative Agreements.”

(i) Suspension means an action by a Federal awarding agency that temporarily withdraws
Federal sponsorship under an award, pending corrective action by the recipient or pending
a decison to terminate the award by the Federal awarding agency. Suspension of an award
is a separate action from sugpension under Federal agency regulations implementing E.O.s
12549 and 12689, "Debarment and Suspension.”

(j)) Termination meansthe cancellation of Federal sponsorship, in whole or in part, under
an agreement at any time prior to the date of completion.

(kk) Third party in-kind contributions means the value of non-cash contributions
provided by non-Federd third parties. Third party in-kind contributions may be in the form
of real property, equipment, supplies and other expendable property, and the value of
goods and services directly benefitting and specifically identifiable to the project or
program.

(I1) Unliquidated obligations, for financial reports prepared on a cash basis, means the
amount of obligations incurred by the recipient that have not been paid. For reports
prepared on an accrued expenditure basis, they represent the amount of obligations incurred
by the recipient for which an outlay has not been recorded.

(mm) Unobligated balance means the portion of the funds authorized by the Federal
awarding agency that has not been obligated by the recipient and is determined by
deducting the cumulative obligations from the cumulative funds authorized.

(nn) Unrecovered indirect cost means the difference between the amount awarded and the
amount which could have been awarded under the recipient's approved negotiated indirect
cost rate.

(00) Working capital advance means a procedure where by funds are advanced to the



recipient to cover its estimated disbursement needs for agiven initial period.

___ .3 Effect on other issuances. For awards subject to this Circular, al administrative
requirements of codified program regulations, program manuals, handbooks and other
nonregulatory materials which are inconsistent with the requirements of this Circular shall
be superseded, except to the extent they are required by statute, or authorized in
accordance with the deviations provision in Section ___.4.

____ADeviations. The Office of Management and Budget (OMB) may grant exceptions for
classes of grants or recipients subject to the requirements of this Circular when exceptions
are not prohibited by statute. However, in the interest of maximum uniformity, exceptions
from the requirements of this Circular shall be permitted only in unusua circumstances.
Federd awarding agencies may apply more restrictive requirements to a class of recipients
when approved by OMB. Federd awarding agencies may apply less restrictive requirements
when awarding small awards, except for those requirements which are statutory.
Exceptions on a case-by-case basis may also be made by Federa awarding agencies.
___.5 Subawards. Unless sections of this Circular specifically exclude subrecipients from
coverage, the provisons of this Circular shall be applied to subrecipients performing work
under awards if such subrecipients are institutions of higher education, hospitals or other
non-profit organizations. State and local government subrecipients are subject to the
provisions of regulations implementing the grants management common rule,"Uniform
Adminigrative Requirements for Grants and Cooperative Agreements to State and Local
Governments,” published at 53 FR 8034 (3/11/88).

SUBPART B - Pre-Award Requirements

__ .10 Purpose. Sections .11 through ___ .17 prescribes forms and instructions and
other pre-award matters to be used in applying for Federal awards.

___.11 Pre-award policies.

(@) Use of Grants and Cooperative Agreements, and Contracts. In each instance, the
Federal awarding agency shall decide on the appropriate award instrument (i.e., grant,
cooperative agreement, or contract). The Federal Grant and Cooperative Agreement Act
(31 U.S.C. 6301-08) governs the use of grants, cooperative agreements and contracts. A
grant or cooperative agreement shall be used only when the principal purpose of a
transaction is to accomplish a public purpose of support or stimulation authorized by
Federal statute. The statutory criterion for choosing between grants and cooperative
agreementsisthat for the latter, "substantial involvement is expected between the executive
agency and the State, local government, or other recipient when carrying out the activity
contemplated in the agreement.” Contracts shall be used when the principal purpose is
acquisition of property or servicesfor the direct benefit or use of the Federal Government.

(b) Public Notice and Priority Setting. Federal awarding agencies shall notify the public of
itsintended funding priorities for discretionary grant programs, unless funding priorities are
established by Federal statute.

___.12 Forms for applying for Federal assistance.

(a) Federal awarding agencies shall comply with the applicable report clearance
requirements of 5 CFR part 1320, "Controlling Paperwork Burdens on the Public,” with



regard to al forms used by the Federal awarding agency in place of or as a supplement to
the Standard Form 424 (SF-424) series.

(b) Applicants shall use the SF-424 series or those forms and instructions prescribed by the
Federal awarding agency.

(c) For Federal programs covered by E.O. 12372, "Intergovernmental Review of Federdl
Programs,”" the applicant shal complete the gppropriate sections of the SF-424 (Application
for Federal Assistance) indicating whether the application was subject to review by the
State Single Point of Contact (SPOC). The name and address of the SPOC for a particular
State can be obtained from the Federa awarding agency or the Catalog of Federal
Domestic Assstance. The SPOC shdl advise the applicant whether the program for which
application is made has been selected by that State for review.

(d) Federal awarding agenciesthat do not use the SF-424 form should indicate whether the
application is subject to review by the State under E.O. 12372.

___ .13 Debarment and suspension. Federal awarding agencies and recipients shall comply
with the nonprocurement debarment and suspension common rule implementing E.O.s
12549 and 12689, "Debarment and Suspension.” This common rule restricts subawards and
contracts with certain parties that are debarred, suspended or otherwise excluded from or
ineligible for participation in Federal assistance programs or activities.

___ .14 Specia award conditions. If an applicant or recipient: (a) has a history of poor
performance, (b) is not financially stable, (¢) has a management system that does not meet
the standards prescribed in this Circular, (d) has not conformed to the terms and conditions
of aprevious award, or (e) is not otherwise responsible, Federal awarding agencies may
impose additional requirements as needed, provided that such applicant or recipient is
notified in writing as to: the nature of the additional requirements, the reason why the
additiond requirements are being imposed, the nature of the corrective action needed, the
time allowed for completing the corrective actions, and the method for requesting
reconsideration of the additional requirements imposed. Any special conditions shall be
promptly removed once the conditions that prompted them have been corrected.

.15 Metric system of measurement. The Metric Conversion Act, as amended by the
Omnibus Trade and Competitiveness Act (15 U.S.C. 205) declares that the metric system
isthe preferred measurement system for U.S. trade and commerce. The Act requires each
Federd agency to establish a date or dates in consultation with the Secretary of Commerce,
when the metric system of measurement will be used in the agency's procurements, grants,
and other business-related activities. Metric implementation may take longer where the use
of the system is initidly impractical or likely to cause significant inefficiencies in the
accomplishment of federally-funded activities. Federal awarding agencies shall follow the
provisions of E.O. 12770, "Metric Usage in Federal Government Programs.”

.16 Resource Conservation and Recovery Act (RCRA) (Pub. L. 94-580 codified at 42
u.S.C. 6962). Under the Act, any State agency or agency of a political subdivision of a
State which is using appropriated Federal funds must comply with Section 6002. Section
6002 requires that preference be given in procurement programs to the purchase of specific
products containing recycled materials identified in guidelines developed by the



Environmenta Protection Agency (EPA) (40 CFR parts 247-254). Accordingly, State and
local institutions of higher education, hospitals, and non-profit organizations that receive
direct Federal awards or other Federal funds shall give preference in their procurement
programs funded with Federal funds to the purchase of recycled products pursuant to the
EPA guidelines.

___ .17 Certifications and representations. Unless prohibited by statute or codified
regulation, each Federa awarding agency is authorized and encouraged to allow recipients
to submit certifications and representations required by statute, executive order, or
regulation on an annual basis, if the recipients have ongoing and continuing relationships
with the agency. Annual certifications and representations shall be signed by responsible
officias with the authority to ensure recipients compliance with the pertinent requirements.
SUBPART C - Post-Awar d Requirements

Financial and Program M anagement

__ .20 Purpose of financial and program management. Sections .21 through __ .28
prescribe standards for financial management systems, methods for making payments and
rules for: satisfying cost sharing and matching requirements, accounting for program
income, budget revision approvals, making audits, determining alowability of cost, and
establishing fund availability.

___ .21 Standards for financial management systems.

(a) Federd awarding agencies shdl require recipients to reate financia data to performance
data and devel op unit cost information whenever practical.

(b) Recipients financia management systems shall provide for the following.

(1) Accurate, current and complete disclosure of the financia results of each
federally-sponsored project or program in accordance with the reporting requirements
set forth in Section _ .52. If a Federal awarding agency requires reporting on an
accrud basis from arecipient that maintainsits records on other than an accrual basis,
the recipient shall not be required to establish an accrual accounting system. These
recipients may develop such accrua datafor its reports on the basis of an anaysis of
the documentation on hand.

(2) Records that identify adequately the source and application of funds for
federally-sponsored activities. These records shall contain information pertaining to
Federal awards, authorizations, obligations, unobligated balances, assets, outlays,
income and interest.

(3) Effective control over and accountability for all funds, property and other assets.
Recipients shall adequately safeguard all such assets and assure they are used solely
for authorized purposes.

(4) Comparison of outlays with budget amounts for each award. Whenever
appropriate, financia information should be related to performance and unit cost data.



(5) Written procedures to minimize the time elapsing between the transfer of funds
to the recipient from the U.S. Treasury and the issuance or redemption of checks,
warrants or payments by other means for program purposes by the recipient. To the
extent that the provisions of the Cash Management Improvement Act (CMIA) (Pub.
L. 101-453) govern, payment methods of State agencies, instrumentalities, and fiscal
agents shall be consistent with CMIA Treasury-State Agreements or the CMIA
default procedures codified at 31 CFR part 205, "Withdrawal of Cash from the
Treasury for Advances under Federal Grant and Other Programs.”

(6) Written procedures for determining the reasonableness, alocability and
allowability of costs in accordance with the provisions of the applicable Federal cost
principles and the terms and conditions of the award.

(7) Accounting records including cost accounting records that are supported by
source documentation.
(c) Where the Federal Government guarantees or insures the repayment of money
borrowed by the recipient, the Federal awarding agency, at its discretion, may require
adequate bonding and insurance if the bonding and insurance requirements of the recipient
are not deemed adequate to protect the interest of the Federal Government.

(d) The Federal awarding agency may require adequate fidelity bond coverage where the
recipient lacks sufficient coverage to protect the Federal Government's interest.

(e) Where bonds are required in the Situations described above, the bonds shall be obtained
from companies holding certificates of authority as acceptable sureties, as prescribed in 31
CFR part 223, "Surety Companies Doing Business with the United States.”

___.22 Payment.

(&) Payment methods shall minimize the time elapsing between the transfer of funds from
the United States Treasury and the issuance or redemption of checks, warrants, or payment
by other means by the recipients. Payment methods of State agencies or instrumentalities
shdl be consistent with Treasury-State CMIA agreements or default procedures codified
at 31 CFR part 205.

(b) Recipients are to be paid in advance, provided they maintain or demonstrate the
willingness to maintain: (1) written procedures that minimize the time elapsing between the
transfer of funds and disbursement by the recipient, and (2) financia management systems
that meet the standards for fund control and accountability as established in Section __.21.
Cash advances to arecipient organization shall be limited to the minimum amounts needed
and be timed to be in accordance with the actual, immediate cash requirements of the
recipient organization in carrying out the purpose of the approved program or project. The
timing and amount of cash advances shall be as close asis administratively feasible to the
actua disbursements by the recipient organization for direct program or project costs and
the proportionate share of any allowable indirect costs.
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(c) Whenever possible, advances shall be consolidated to cover anticipated cash needs for
all awards made by the Federa awarding agency to the recipient.

(1) Advance payment mechanismsinclude, but are not limited to, Treasury check and
electronic funds transfer.

(2) Advance payment mechanisms are subject to 31 CFR part 205.

(3) Recipients shdl be authorized to submit requests for advances and reimbursements
at least monthly when electronic fund transfers are not used.
(d) Requestsfor Treasury check advance payment shall be submitted on SF-270, "Request
for Advance or Reimbursement,” or other forms as may be authorized by OMB. Thisform
is not to be used when Treasury check advance payments are made to the recipient
automatically through the use of a predetermined payment schedule or if precluded by
specia Federal awarding agency instructions for eectronic funds transfer.

(e) Reimbursement is the preferred method when the requirements in paragraph (b) cannot
be met. Federa awarding agencies may also use this method on any construction
agreement, or if the magjor portion of the construction project is accomplished through
private market financing or Federal loans, and the Federa assistance constitutes a minor
portion of the project.

(1) When the resmbursement method is used, the Federal awarding agency shall make
payment within 30 days after receipt of the billing, unless the billing isimproper.

(2) Recipients shall be authorized to submit request for reimbursement at least

monthly when electronic funds transfers are not used.
(f) If arecipient cannot meet the criteria for advance payments and the Federal awarding
agency has determined that reimbursement is not feasible because the recipient lacks
sufficient working capital, the Federal awarding agency may provide cash on a working
capital advance basis. Under this procedure, the Federal awarding agency shall advance
cash to the recipient to cover its estimated disbursement needs for an initial period generally
geared to the awardee's disbursing cycle. Thereafter, the Federal awarding agency shall
reimburse the recipient for its actual cash disbursements. The working capital advance
method of payment shall not be used for recipients unwilling or unable to provide timely
advances to their subrecipient to meet the subrecipient's actual cash disbursements.

(g) To the extent available, recipients shdl disburse funds available from repayments to and
interest earned on arevolving fund, program income, rebates, refunds, contract settlements,
audit recoveries and interest earned on such funds before requesting additional cash
payments.

(h) Unless otherwise required by statute, Federal awarding agencies shall not withhold
payments for proper charges made by recipients a any time during the project period unless

(1) or (2) apply.



(1) A recipient has failled to comply with the project objectives, the terms and
conditions of the award, or Federal reporting requirements.

(2) Therecipient or subrecipient is delinquent in a debt to the United States as defined
in OMB Circular A-129, "Managing Federal Credit Programs." Under such
conditions, the Federa awarding agency may, upon reasonable notice, inform the
recipient that payments shall not be made for obligations incurred after a specified
date until the conditions are corrected or the indebtedness to the Federal Government
is liquidated.

(1) Standards governing the use of banks and other institutions as depositories of funds

advanced under awards are as follows.

(1) Except for situations described in paragraph (i)(2), Federal awarding agencies
shall not require separate depository accounts for funds provided to a recipient or
egtablish any digibility requirements for depostories for funds provided to a recipient.
However, recipients must be able to account for the receipt, obligation and
expenditure of funds.

(2) Advances of Federd funds shall be deposited and maintained in insured accounts
whenever possible.
() Consstent with the nationd goal of expanding the opportunities for women-owned and
minority-owned business enterprises, recipients shall be encouraged to use women- owned
and minority-owned banks (a bank which is owned at least 50 percent by women or
minority group members).

(K) Recipients shdl maintain advances of Federal funds in interest bearing accounts, unless
(1), (2) or (3) apply.

(1) The recipient receives less than $120,000 in Federal awards per year.

(2) The best reasonably available interest bearing account would not be expected to
earn interest in excess of $250 per year on Federal cash balances.

(3) The depository would require an average or minimum balance so high that it

would not be feasible within the expected Federal and non-Federal cash resources.
() For those entities where CMIA and its implementing regulations do not apply, interest
earned on Federa advances deposited in interest bearing accounts shall be remitted annually
to Department of Health and Human Services, Payment Management System, Rockville,
MD 20852. Interest amounts up to $250 per year may be retained by the recipient for
administrative expense. State universities and hospitals shall comply with CMIA, as it
pertainsto interest. If an entity subject to CMIA uses its own funds to pay pre-award costs
for discretionary awards without prior written approval from the Federal awarding agency,
it waivesitsright to recover the interest under CMIA.



(m) Except as noted elsawhere in this Circular, only the following forms shall be authorized
for the recipients in requesting advances and reimbursements. Federa agencies shall not
require more than an original and two copies of these forms.

(1) SF-270, Request for Advance or Reimbursement. Each Federal awarding agency
shal adopt the SF-270 as a standard form for all nonconstruction programs when
electronic funds transfer or predetermined advance methods are not used. Federal
awarding agencies, however, have the option of using this form for construction
programsin lieu of the SF-271, "Outlay Report and Request for Reimbursement for
Construction Programs.”

(2) SF-271, Outlay Report and Request for Reimbursement for Construction
Programs. Each Federal awarding agency shall adopt the SF-271 as the standard form
to be used for requesting reimbursement for construction programs. However, a
Federal awarding agency may substitute the SF-270 when the Federal awarding
agency determines that it provides adequate information to meet Federal needs.

__ .23 Cost sharing or matching.

o O

0 O O O°

(@]

(&) All contributions, including cash and third party in-kind, shall be accepted as part of the
recipient's cost sharing or matching when such contributions meet all of the following
criteria.

(2) Are verifiable from the recipient's records.

(2) Are not included as contributions for any other federally-assisted project or
program.

(3) Are necessary and reasonable for proper and efficient accomplishment of project
or program objectives.

(4) Are allowable under the applicable cost principles.

(5) Are not paid by the Federal Government under another award, except where
authorized by Federal statute to be used for cost sharing or matching.

(6) Are provided for in the approved budget when required by the Federal awarding
agency.

(7) Conform to other provisions of this Circular, as applicable.
(b) Unrecovered indirect costs may be included as part of cost sharing or matching only
with the prior approval of the Federal awarding agency.

(c) Values for recipient contributions of services and property shall be established in
accordance with the applicable cost principles. If a Federal awarding agency authorizes
recipients to donate buildings or land for construction/facilities acquisition projects or
long-term use, the value of the donated property for cost sharing or matching shall be the



lesser of (1) or (2).

(1) The certified value of the remaining life of the property recorded in the recipient's
accounting records at the time of donation.

(2) The current fair market value. However, when there is sufficient justification, the
Federd awarding agency may approve the use of the current fair market value of the
donated property, even if it exceeds the certified value at the time of donation to the
project.
(d) Volunteer services furnished by professional and technical personnel, consultants, and
other skilled and unskilled labor may be counted as cost sharing or matching if the service
isan integral and necessary part of an approved project or program. Rates for volunteer
services shdl be congstent with those paid for similar work in the recipient's organization.
In those instances in which the required skills are not found in the recipient organization,
rates shall be consistent with those paid for smilar work in the labor market in which the
recipient competes for the kind of servicesinvolved. In either case, paid fringe benefits that
are reasonable, allowable, and allocable may be included in the vauation.

(e) When an employer other than the recipient furnishes the services of an employee, these
services shall be valued at the employee's regular rate of pay (plus an amount of fringe
benefits that are reasonable, allowable, and allocable, but exclusive of overhead costs),
provided these services are in the same skill for which the employee is normally paid.

(f) Donated supplies may include such items as expendable equipment, office supplies,
laboratory supplies or workshop and classroom supplies. Value assessed to donated
supplies included in the cost sharing or matching share shall be reasonable and shall not
exceed the fair market value of the property at the time of the donation.

(9) The method used for determining cost sharing or matching for donated equipment,
buildings and land for which title passes to the recipient may differ according to the purpose
of the award, if (1) or (2) apply.

(1) If the purpose of the award is to assist the recipient in the acquisition of
equipment, buildings or land, the total value of the donated property may be claimed
as cost sharing or matching.

(2) If the purpose of the award is to support activities that require the use of
equipment, buildings or land, normaly only depreciation or use charges for equipment
and buildings may be made. However, the full value of equipment or other capital
assets and fair rental charges for land may be allowed, provided that the Federal
awarding agency has approved the charges.
(h) The value of donated property shall be determined in accordance with the usual
accounting policies of the recipient, with the following qualifications.

(1) The value of donated land and buildings shall not exceed its fair market value at
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the time of donation to the recipient as established by an independent appraiser (e.g.,
certified real property appraiser or General Services Administration representative)
and certified by aresponsible official of the recipient.

(2) The value of donated equipment shall not exceed the fair market value of
equipment of the same age and condition at the time of donation.

(3) The value of donated space shall not exceed the fair rental value of comparable
space as established by an independent appraisal of comparable space and facilitiesin
a privately-owned building in the same locality.

(4) The value of loaned equipment shall not exceed its fair rental value.

(5) The following requirements pertain to the recipient's supporting records for

in-kind contributions from third parties.

- (1) Volunteer services shall be documented and, to the extent feasible,
supported by the same methods used by the recipient for its own employees.

- (if) The basis for determining the valuation for persona service, material,
equipment, buildings and land shall be documented.

____.24 Program income.

O

0 O O O

(a) Federd awarding agencies shdl apply the standards set forth in this section in requiring
recipient organizations to account for program income related to projects financed in whole
or in part with Federal funds.

(b) Except as provided in paragraph (h) below, program income earned during the project
period shdl be retained by the recipient and, in accordance with Federa awarding agency
regulations or the terms and conditions of the award, shall be used in one or more of the
ways listed in the following.

(1) Added to funds committed to the project by the Federal awarding agency and
recipient and used to further eligible project or program objectives.

(2) Used to finance the non-Federal share of the project or program.

(3) Deducted from the total project or program allowable cost in determining the net
alowable costs on which the Federal share of costs is based.

(c) When an agency authorizes the disposition of program income as described in
paragraphs (b)(1) or (b)(2), program income in excess of any limits stipulated shall be used
in accordance with paragraph (b)(3).

(d) In the event that the Federal awarding agency does not specify in its regulations or the
terms and conditions of the award how program income is to be used, paragraph (b)(3)
shall apply automatically to all projects or programs except research. For awards that
support research, paragraph (b)(1) shall apply automatically unless the awarding agency
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indicates in the terms and conditions another alternative on the award or the recipient is
subject to specia award conditions, asindicated in Section ____.14.

(e) Unless Federa awarding agency regulations or the terms and conditions of the award
provide otherwise, recipients shal have no obligation to the Federal Government regarding
program income earned after the end of the project period.

(f) If authorized by Federd awarding agency regulations or the terms and conditions of the
award, costs incident to the generation of program income may be deducted from gross
income to determine program income, provided these costs have not been charged to the
award.

(g) Proceeds from the sde of property shall be handled in accordance with the requirements
of the Property Standards (See Sections___ .30 through ___ .37).

(h) Unless Federal awarding agency regulations or the terms and condition of the award
provide otherwise, recipients shall have no obligation to the Federal Government with
respect to program income earned from license fees and royalties for copyrighted material,
patents, patent applications, trademarks, and inventions produced under an award.
However, Patent and Trademark Amendments (35 U.S.C. 18) apply to inventions made
under an experimental, developmental, or research award.

.25 Revision of budget and program plans.

(&) The budget plan isthe financid expresson of the project or program as approved during
the award process. It may include either the Federal and non-Federa share, or only the
Federa share, depending upon Federal awarding agency requirements. It shall be related
to performance for program evaluation purposes whenever appropriate.

(b) Recipients are required to report deviations from budget and program plans, and
request prior approvals for budget and program plan revisions, in accordance with this
section.

(c) For nonconstruction awards, recipients shall request prior approvals from Federal
awarding agencies for one or more of the following program or budget related reasons.

(1) Change in the scope or the objective of the project or program (even if thereisno
associated budget revision requiring prior written approval).

(2) Change in akey person specified in the application or award document.

(3) The absence for more than three months, or a 25 percent reduction in time
devoted to the project, by the approved project director or principal investigator.

(4) The need for additional Federal funding.



(5) Thetransfer of amounts budgeted for indirect costs to absorb increases in direct
costs, or vice versa, if approval is required by the Federal awarding agency.

(6) Theincluson, unless waived by the Federd awarding agency, of costs that require
prior approval in accordance with OMB Circular A-21, "Cost Principles for
Educational Institutions,” OMB Circular A-122, "Cost Principles for Non-Profit
Organizations,” or 45 CFR part 74 Appendix E, "Principles for Determining Costs
Applicable to Research and Development under Grants and Contracts with
Hospitals," or 48 CFR part 31, "Contract Cost Principles and Procedures,” as
applicable.

(7) Thetransfer of funds dlotted for training allowances (direct payment to trainees)
to other categories of expense.

(8) Unless described in the application and funded in the approved awards, the
subaward, transfer or contracting out of any work under an award. This provision
does not apply to the purchase of supplies, material, equipment or general support
services.
(d) No other prior approval requirements for specific items may be imposed unless a
deviation has been approved by OMB.

(e) Except for requirements listed in paragraphs (c)(1) and (c)(4) of this section, Federal
awarding agencies are authorized, at their option, to waive cost-related and administrative
prior written approvas required by this Circular and OMB Circulars A-21 and A-122. Such
waivers may include authorizing recipients to do any one or more of the following.

(2) Incur pre-award costs 90 calendar days prior to award or more than 90 calendar
days with the prior approva of the Federal awarding agency. All pre-award costs are
incurred at the recipient'srisk (i.e., the Federal awarding agency is under no obligation
to reimburse such costs if for any reason the recipient does not receive an award or
if the award is less than anticipated and inadequate to cover such costs).

(2) Initiate a one-time extension of the expiration date of the award of up to 12
months unless one or more of the following conditions apply. For one-time
extensions, the recipient must notify the Federal awarding agency in writing with the
supporting reasons and revised expiration date at least 10 days before the expiration
date specified in the award. This one-time extension may not be exercised merely for
the purpose of using unobligated balances.

- (1) The terms and conditions of award prohibit the extension.

(i) The extension requires additional Federal funds.

(iii) The extenson involves any change in the approved objectives or scope of
the project.
(3) Carry forward unobligated bal ances to subsequent funding periods.
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(4) For awards that support research, unless the Federal awarding agency provides
otherwise in the award or in the agency'sregulations, the prior approval requirements
described in paragraph (e) are automatically waived (i.e., recipients need not obtain
such prior approvals) unless one of the conditions included in paragraph (€)(2)
applies.
(f) The Federal awarding agency may, at its option, restrict the transfer of funds among
direct cost categories or programs, functions and activities for awards in which the Federal
share of the project exceeds $100,000 and the cumulative amount of such transfers exceeds
or is expected to exceed 10 percent of the total budget as last approved by the Federal
awarding agency. No Federd awarding agency shdl permit a transfer that would cause any
Federal appropriation or part thereof to be used for purposes other than those consistent
with the original intent of the appropriation.

(9) All other changes to nonconstruction budgets, except for the changes described in
paragraph (j), do not require prior approval.

(h) For construction awards, recipients shall request prior written approval promptly from
Federal awarding agencies for budget revisions whenever (1), (2) or (3) apply.

(1) The revision results from changes in the scope or the objective of the project or
program.

(2) The need arises for additional Federal funds to complete the project.

(3) A revision is desired which involves specific costs for which prior written approval
requirements may be imposed consistent with applicable OMB cost principles listed
in Section __.27.
(i) No other prior approva requirements for specific items may be imposed unless a
deviation has been approved by OMB.

(J) When a Federa awarding agency makes an award that provides support for both
construction and nonconstruction work, the Federal awarding agency may require the
recipient to request prior approval from the Federal awarding agency before making any
fund or budget transfers between the two types of work supported.

(k) For both construction and nonconstruction awards, Federal awarding agencies shall
require recipients to notify the Federal awarding agency in writing promptly whenever the
amount of Federa authorized fundsis expected to exceed the needs of the recipient for the
project period by more than $5000 or five percent of the Federal award, whichever is
greater. This notification shall not be required if an application for additional funding is
submitted for a continuation award.

(1) When requesting approva for budget revisions, recipients shall use the budget forms
that were used in the application unless the Federa awarding agency indicates a letter of



request suffices.

(m) Within 30 calendar days from the date of receipt of the request for budget revisions,
Federal awarding agencies shall review the request and notify the recipient whether the
budget revisons have been approved. If the revision is till under consideration at the end
of 30 caendar days, the Federa awarding agency shdl inform the recipient in writing of the
date when the recipient may expect the decision.

____.26 Non-Federal audits.

(a) Recipients and subrecipients that are ingtitutions of higher education or other non-profit
organizations (including hospitals) shall be subject to the audit requirements contained in
the Single Audit Act Amendments of 1996 (31 USC 7501-7507) and revised OMB Circular
A-133, "Audits of States, Local Governments, and Non-Profit Organizations.”

(b) State and local governments shall be subject to the audit requirements contained in the
Single Audit Act Amendments of 1996 (31 USC 7501-7507) and revised OMB Circular
A-133, "Audits of States, Local Governments, and Non-Profit Organizations.”

(c) For-profit hospitals not covered by the audit provisons of revised OMB Circular A-133
shall be subject to the audit requirements of the Federal awarding agencies.

(d) Commercia organizations shall be subject to the audit requirements of the Federal
awarding agency or the prime recipient as incorporated into the award document.

___.27 Allowable costs. For each kind of recipient, there is a set of Federal principles for
determini ng alowable costs. Allowability of costs shall be determined in accordance with
the cost principles applicable to the entity incurring the costs. Thus, allowability of costs
incurred by State, locd or federally-recognized Indian tribal governmentsis determined in
accordance with the provisions of OMB Circular A-87, "Cost Principles for State, Local,
and Indian Tribal Governments." The alowability of costs incurred by non-profit
organizations is determined in accordance with the provisions of OMB Circular A-122,
"Cost Principles for Non-Profit Organizations." The allowability of costs incurred by
institutions of higher education is determined in accordance with the provisions of OMB
Circular A-21, "Cost Principles for Educational Institutions.” The alowability of costs
incurred by hospitals is determined in accordance with the provisions of Appendix E of 45
CFR part 74, "Principles for Determining Costs Applicable to Research and Devel opment
Under Grants and Contracts with Hospitals." The allowability of costs incurred by
commercia organizations and those non-profit organizations listed in Attachment C to
Circular A-122 is determined in accordance with the provisions of the Federal Acquisition
Regulation (FAR) at 48 CFR part 31.

___ .28 Period of avalability of funds. Where afunding period is specified, a recipient may
charge to the grant only alowable costs resulting from obligations incurred during the
funding period and any pre-award costs authorized by the Federa awarding agency.
___.29 Conditional exemptions.

(a) OMB authorizes conditional exemption from OMB administrative requirements and



cost principles circulars for certain Federa programs with statutorily-authorized
consolidated planning and consolidated administrative funding, that are identified by a
Federal agency and approved by the head of the Executive department or establishment.
A Federa agency sndl consult with OMB during its consideration of whether to grant such
an exemption.

(b) To promote efficiency in State and local program administration, when Federal
non-entitlement programs with common purposes have specific statutorily-authorized
consolidated planning and consolidated adminisirative funding and where most of the State
agency's resources come from non-Federal sources, Federa agencies may exempt these
covered State-administered, non-entitlement grant programs from certain OMB grants
management requirements. The exemptions would be from all but the allocability of costs
provisions of OMB Circulars A-87 (Attachment A, subsection C.3), "Cost Principles for
State, Local, and Indian Tribal Governments,” A-21 (Section C, subpart 4), "Cost
Principles for Educationd Ingtitutions,” and A-122 (Attachment A, subsection A.4), "Cost
Principles for Non-Profit Organizations," and from all of the administrative requirements
provisonsof OMB Circular A-110, "Uniform Administrative Requirements for Grants and
Agreements with Ingtitutions of Higher Education, Hospitals, and Other Non-Profit
Organizations," and the agencies grants management common rule.

(c) When a Federa agency provides this flexibility, as a prerequisite to a State's exercising
this option, a State must adopt its own written fiscal and administrative requirements for
expending and accounting for all funds, which are consistent with the provisions of OMB
Circular A-87, and extend such policiesto dl subrecipients. These fiscal and administrative
requirements must be sufficiently specific to ensure that: funds are used in compliance with
al applicable Federal statutory and regulatory provisions, costs are reasonable and
necessary for operating these programs, and funds are not be used for general expenses
required to carry out other responsibilities of a State or its subrecipients.

Property Standards

___.30 Purpose of property standards. Sections .31 through .37 set forth uniform
standards governing management and disposition of property furnished by the Federal
Government whose cost was charged to a project supported by a Federal award. Federal
awarding agencies shall require recipients to observe these standards under awards and
shall not impose additional requirements, unless specifically required by Federa statute.
The recipient may use its own property management standards and procedures provided
it observes the provisions of Sections .31 through __ .37.

___ .31 Insurance coverage. Recipients shall, at a minimum, provide the equivaent
insurance coverage for real property and equipment acquired with Federal funds as
provided to property owned by the recipient. Federaly-owned property need not be insured
unless required by the terms and conditions of the award.

.32 Red property. Each Federa awarding agency shall prescribe requirements for
recipients concerning the use and disposition of real property acquired in whole or in part
under awards. Unless otherwise provided by statute, such requirements, at a minimum, shall
contain the following.



(a) Titleto red property shdl vest in the recipient subject to the condition that the recipient
shdl use the real property for the authorized purpose of the project aslong asit is needed
and shall not encumber the property without approval of the Federal awarding agency.

(b) Therecipient shal obtain written approval by the Federal awarding agency for the use
of real property in other federally-sponsored projects when the recipient determines that
the property is no longer needed for the purpose of the origina project. Use in other
projects shall be limited to those under federally-sponsored projects (i.e., awards) or
programs that have purposes consistent with those authorized for support by the Federal
awarding agency.

(c) When the real property is no longer needed as provided in paragraphs (a) and (b), the
recipient shall request disposition instructions from the Federal awarding agency or its
successor Federa awarding agency. The Federal awarding agency shall observe one or
more of the following disposition instructions.

o (1) The recipient may be permitted to retain title without further obligation to the
Federal Government after it compensates the Federd Government for that percentage
of the current fair market value of the property attributable to the Federal
participation in the project.

o (2) Therecipient may be directed to sdll the property under guidelines provided by the
Federd awarding agency and pay the Federal Government for that percentage of the
current fair market value of the property attributable to the Federal participation in
the project (after deducting actual and reasonable selling and fix-up expenses, if any,
from the sales proceeds). When the recipient is authorized or required to sell the
property, proper sales procedures shall be established that provide for competition to
the extent practicable and result in the highest possible return.

o (3) The recipient may be directed to transfer title to the property to the Federal
Government or to an eligible third party provided that, in such cases, the recipient
shall be entitled to compensation for its attributable percentage of the current fair
market value of the property.

___ .33 Federally-owned and exempt property.
(a) Federally-owned property.

o (1) Title to federally-owned property remains vested in the Federal Government.
Recipients shall submit annually an inventory listing of federally-owned property in
their custody to the Federal awarding agency. Upon completion of the award or when
the property isno longer needed, the recipient shall report the property to the Federal
awarding agency for further Federal agency utilization.

o (2) If the Federal awarding agency has no further need for the property, it shall be
declared excess and reported to the General Services Administration, unless the
Federal awarding agency has statutory authority to dispose of the property by



aternative methods (e.g., the authority provided by the Federal Technology Transfer
Act (15 U.S.C. 3710 (1)) to donate research equipment to educational and non-profit
organizationsin accordance with E.O. 12821, "Improving Mathematics and Science
Education in Support of the National Education Goals.") Appropriate instructions
shall be issued to the recipient by the Federal awarding agency.
(b) Exempt property. When statutory authority exists, the Federal awarding agency has the
option to vest title to property acquired with Federal funds in the recipient without further
obligation to the Federal Government and under conditions the Federa awarding agency
considers appropriate. Such property is "exempt property.” Should a Federal awarding
agency not establish conditions, title to exempt property upon acquisition shall vest in the
recipient without further obligation to the Federal Government.
____.34 Equipment.

(a) Title to equipment acquired by arecipient with Federal funds shall vest in the recipient,
subject to conditions of this section.

(b) Therecipient shall not use equipment acquired with Federal funds to provide services
to non-Federd outside organizations for afee that isless than private companies charge for
equivaent services, unless specificaly authorized by Federal statute, for as long as the
Federal Government retains an interest in the equipment.

(c) The recipient shal use the equipment in the project or program for which it was
acquired as long as needed, whether or not the project or program continues to be
supported by Federal funds and shall not encumber the property without approval of the
Federd awarding agency. When no longer needed for the original project or program, the
recipient shall use the equipment in connection with its other federally-sponsored activities,
in the following order of priority: (i) Activities sponsored by the Federal awarding agency
which funded the original project, then (ii) activities sponsored by other Federal awarding
agencies.

(d) During the time that equipment is used on the project or program for which it was
acquired, the recipient shal make it available for use on other projects or programs if such
other use will not interfere with the work on the project or program for which the
equipment was originally acquired. First preference for such other use shall be given to
other projects or programs sponsored by the Federa awarding agency that financed the
equipment; second preference shall be given to projects or programs sponsored by other
Federd awarding agencies. If the equipment is owned by the Federal Government, use on
other activities not sponsored by the Federd Government shall be permissible if authorized
by the Federal awarding agency. User charges shall be treated as program income.

(e) When acquiring replacement equipment, the recipient may use the equipment to be
replaced as trade-in or sell the equipment and use the proceeds to offset the costs of the
replacement equipment subject to the approval of the Federal awarding agency.

(f) The recipient's property management standards for equipment acquired with Federal



funds and federally-owned equipment shall include all of the following.

(1) Equipment records shall be maintained accurately and shall include the following

information.

- (1) A description of the equipment.

- (i) Manufacturer's serial number, model number, Federal stock number,
national stock number, or other identification number.

- (ii1) Source of the equipment, including the award number.
- (iv) Whether title vests in the recipient or the Federa Government.

- (v) Acquisition date (or date received, if the equipment was furnished by the
Federa Government) and cost.

- (vi) Information from which one can caculate the percentage of Federal
participation in the cost of the equipment (not applicable to equipment
furnished by the Federal Government).

- (vii) Location and condition of the equipment and the date the information
was reported.

- (viii) Unit acquisition cost.

- (ix) Ultimate disposition data, including date of disposal and sales price or the
method used to determine current fair market value where a recipient
compensates the Federal awarding agency for its share.

(2) Equipment owned by the Federa Government shall be identified to indicate

Federal ownership.

(3) A physica inventory of equipment shall be taken and the results reconciled with
the equipment records at least once every two years. Any differences between
guantities determined by the physical inspection and those shown in the accounting
records shal be investigated to determine the causes of the difference. The recipient
shdl, in connection with the inventory, verify the existence, current utilization, and
continued need for the equipment.

(4) A control system shall be in effect to insure adequate safeguards to prevent |oss,
damage, or theft of the equipment. Any loss, damage, or theft of equipment shall be
investigated and fully documented; if the equipment was owned by the Federal
Government, the recipient shall promptly notify the Federal awarding agency.

(5) Adequate maintenance procedures shall be implemented to keep the equipment in
good condition.



(6) Where the recipient is authorized or required to sell the equipment, proper sales

procedures shall be established which provide for competition to the extent

practicable and result in the highest possible return.
(g9) When the recipient no longer needs the equipment, the equipment may be used for other
activities in accordance with the following standards. For equipment with a current per unit
fair market value of $5000 or more, the recipient may retain the equipment for other uses
provided that compensation is made to the origina Federal awarding agency or its
successor. The amount of compensation shall be computed by applying the percentage of
Federal participation in the cost of the origind project or program to the current fair market
value of the equipment. If the recipient has no need for the equipment, the recipient shall
request disposition instructions from the Federal awarding agency. The Federal awarding
agency shal determine whether the equipment can be used to meet the agency's
requirements. If no requirement exists within that agency, the availability of the equipment
shall be reported to the General Services Administration by the Federal awarding agency
to determine whether arequirement for the equipment exists in other Federal agencies. The
Federd awarding agency shdl issueinstructions to the recipient no later than 120 calendar
days after the recipient's request and the following procedures shall govern.

(1) If soinstructed or if disposition instructions are not issued within 120 calendar
days after the recipient's request, the recipient shall sell the equipment and reimburse
the Federal awarding agency an amount computed by applying to the sales proceeds
the percentage of Federa participation in the cost of the original project or program.
However, the recipient shal be permitted to deduct and retain from the Federal share
$500 or ten percent of the proceeds, whichever isless, for the recipient's selling and
handling expenses.

(2) If the recipient is instructed to ship the equipment elsewhere, the recipient shall
be reimbursed by the Federal Government by an amount which is computed by
applying the percentage of the recipient's participation in the cost of the original
project or program to the current fair market value of the equipment, plus any
reasonable shipping or interim storage costs incurred.

(3) If the recipient is instructed to otherwise dispose of the equipment, the recipient
shall be reimbursed by the Federal awarding agency for such costs incurred in its
disposition.

(4) The Federa awarding agency may reserve the right to transfer the title to the

Federa Government or to athird party named by the Federa Government when such

third party is otherwise eligible under existing statutes. Such transfer shall be subject

to the following standards.

- (i) The equipment shall be appropriately identified in the award or otherwise
made known to the recipient in writing.

- (i1) The Federal awarding agency shall issue disposition instructions within



120 calendar days after receipt of afinal inventory. The final inventory shall
lig al equipment acquired with grant funds and federally-owned equipment.
If the Federal awarding agency fails to issue disposition instructions within the
120 cdendar day period, the recipient shal apply the standards of this section,
as appropriate.

- (i) When the Federal awarding agency exercises its right to take title, the
equipment shall be subject to the provisions for federally-owned equipment.
___ .35 Supplies and other expendable property.

(a) Title to supplies and other expendable property shall vest in the recipient upon
acquisition. If there is aresidual inventory of unused supplies exceeding $5000 in total
aggregate value upon termination or completion of the project or program and the supplies
are not needed for any other federally-sponsored project or program, the recipient shall
retain the supplies for use on non-Federal sponsored activities or sell them, but shal, in
either case, compensate the Federal Government for its share. The amount of compensation

shall be computed in the same manner as for equipment.

(b) Therecipient shall not use supplies acquired with Federa funds to provide services to
non-Federal outside organizations for afee that is less than private companies charge for
equivaent services, unless specifically authorized by Federal statute as long as the Federal
Government retains an interest in the supplies.

____.36 Intangible property.

(a) Therecipient may copyright any work that is subject to copyright and was devel oped,
or for which ownership was purchased, under an award. The Federal awarding agency(ies)
reserve a royalty-free, nonexclusive and irrevocable right to reproduce, publish, or
otherwise use the work for Federal purposes, and to authorize others to do so.

(b) Recipients are subject to applicable regulations governing patents and inventions,
including government-wide regulations issued by the Department of Commerce at 37 CFR
part 401, "Rights to Inventions Made by Nonprofit Organizations and Small Business Firms
Under Government Grants, Contracts and Cooperative Agreements.”

(c) The Federal Government has the right to:

o (1) obtain, reproduce, publish or otherwise use the data first produced under an
award; and

o

o (2) authorize others to receive, reproduce, publish, or otherwise use such data for

Federal purposes.
(d) (1) In addition, in response to a Freedom of Information Act (FOIA) request for
research data relating to published research findings produced under an award that were
used by the Federal Government in developing an agency action that has the force and
effect of law, the Federal awarding agency shall request, and the recipient shall provide,
within areasonable time, the research data so that they can be made available to the public
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through the procedures established under the FOIA. If the Federal awarding agency obtains
the research data solely in response to a FOIA request, the agency may charge the requester
areasonable fee equaling the full incremental cost of obtaining the research data. Thisfee
should reflect costsincurred by the agency, the recipient, and applicable subrecipients. This
fee is in addition to any fees the agency may assess under the FOIA (5 U.S.C.
552(a)(4)(A)).

(2) The following definitions apply for purposes of paragraph (d) of this section:

(i) Research data is defined as the recorded factual material commonly

accepted in the scientific community as necessary to validate research findings,

but not any of the following: preliminary analyses, drafts of scientific papers,

plans for future research, peer reviews, or communications with colleagues.

This"recorded” materid excludes physical objects (e.g., |aboratory samples).

Research data also do not include:

u (A) Trade secrets, commercia information, materials necessary to be
held confidentia by a researcher until they are published, or ssimilar
information which is protected under law; and

n (B) Personnel and medica information and similar information the
disclosure of which would constitute a clearly unwarranted invasion
of persond privacy, such asinformation that could be used to identify
aparticular person in aresearch study.

- (i) Published is defined as either when:

n (A) Research findings are published in a peer-reviewed scientific or
technical journal; or

|

u (B) A Federd agency publicly and officially cites the research findings
in support of an agency action that has the force and effect of law.

- (iii) Used by the Federal Government in developing an agency action that
has the force and effect of law is defined as when an agency publicly and
officidly citesthe research findings in support of an agency action that has the
force and effect of law.

(e) Titleto intangible property and debt instruments acquired under an award or subaward
vests upon acquisition in the recipient. The recipient shall use that property for the
originally-authorized purpose, and the recipient shall not encumber the property without
approval of the Federal awarding agency. When no longer needed for the originaly
authorized purpose, disposition of the intangible property shall occur in accordance with
the provisions of paragraph ___ .34(g).

___ .37 Property trust relationship. Real property, equipment, intangible property and debt
ingruments that are acquired or improved with Federal funds shall be held in trust by the
recipient astrustee for the beneficiaries of the project or program under which the property
was acquired or improved. Agencies may require recipients to record liens or other
appropriate notices of record to indicate that personal or real property has been acquired
or improved with Federal funds and that use and disposition conditions apply to the

property.



Procurement Standards

___.40 Purpose of procurement standards. Sections .41 through __ .48 set forth
standards for use by recipients in establishing procedures for the procurement of supplies
and other expendable property, equipment, real property and other services with Federal
funds. These standards are furnished to ensure that such materials and services are obtained
in an effective manner and in compliance with the provisions of applicable Federa statutes
and executive orders. No additional procurement standards or requirements shall be
imposed by the Federal awarding agencies upon recipients, unless specifically required by
Federal statute or executive order or approved by OMB.

____A1 Recipient responsihilities. The standards contained in this section do not relieve the
recipient of the contractua responsibilities arising under its contract(s). The recipient is the
responsible authority, without recourse to the Federal awarding agency, regarding the
settlement and satisfaction of all contractual and administrative issues arising out of
procurements entered into in support of an award or other agreement. This includes
disputes, claims, protests of award, source evaluation or other matters of a contractual
nature. Matters concerning violation of statute are to be referred to such Federal, State or
local authority as may have proper jurisdiction.

___ .42 Codes of conduct. The recipient shall maintain written standards of conduct
governing the performance of its employees engaged in the award and administration of
contracts. No employee, officer, or agent shall participate in the selection, award, or
administration of a contract supported by Federal funds if areal or apparent conflict of
interest would be involved. Such a conflict would arise when the employee, officer, or
agent, any member of his or her immediate family, his or her partner, or an organization
which employs or is about to employ any of the parties indicated herein, has afinancial or
other interest in the firm selected for an award. The officers, employees, and agents of the
recipient shall neither solicit nor accept gratuities, favors, or anything of monetary value
from contractors, or parties to subagreements. However, recipients may set standards for
situations in which the financial interest is not substantia or the gift is an unsolicited item
of nomina vaue. The standards of conduct shall provide for disciplinary actions to be
applied for violations of such standards by officers, employees, or agents of the recipient.
___ .43 Competition. All procurement transactions shall be conducted in a manner to
provide, to the maximum extent practical, open and free competition. The recipient shall
be aert to organizational conflicts of interest as well as noncompetitive practices among
contractors that may restrict or eliminate competition or otherwise restrain trade. In order
to ensure objective contractor performance and eliminate unfair competitive advantage,
contractors that develop or draft specifications, requirements, statements of work,
invitations for bids and/or requests for proposals shal be excluded from competing for such
procurements. Awards shall be made to the bidder or offeror whose bid or offer is
respongveto the solicitation and is most advantageous to the recipient, price, quality and
other factors consdered. Solicitations shal clearly set forth all requirements that the bidder
or offeror shdl fulfill in order for the bid or offer to be evaluated by the recipient. Any and
all bids or offers may be rejected when it isin the recipient's interest to do so.

___.A4 Procurement procedures.

(@) All recipients shall establish written procurement procedures. These procedures shall



provide for, a a minimum, that (1), (2) and (3) apply.
(1) Recipients avoid purchasing unnecessary items.

(2) Where appropriate, an anaysis is made of lease and purchase aternatives to
determine which would be the most economical and practical procurement for the
Federal Government.

(3) Solicitations for goods and services provide for al of the following.

- (i) A clear and accurate description of the technical requirements for the
material, product or service to be procured. In competitive procurements,
such adescription shal not contain features which unduly restrict competition.

- (i) Requirements which the bidder/offeror must fulfill and al other factorsto
be used in evaluating bids or proposals.

- (iii) A description, whenever practicable, of technical requirements in terms
of functions to be performed or performance required, including the range of
acceptable characteristics or minimum acceptable standards.

- (iv) The specific features of "brand name or equal” descriptions that bidders
are required to meet when such items are included in the solicitation.

- (v) The acceptance, to the extent practicable and economically feasible, of
products and services dimensioned in the metric system of measurement.

- (vi) Preference, to the extent practicable and economically feasible, for
products and services that conserve natura resources and protect the
environment and are energy efficient.

(b) Positive efforts shall be made by recipients to utilize small businesses, minority-owned
firms, and women's business enterprises, whenever possible. Recipients of Federa awards
shall take all of the following stepsto further this goal.

(1) Ensure that smal businesses, minority-owned firms, and women's business
enterprises are used to the fullest extent practicable.

(2) Make information on forthcoming opportunities available and arrange time frames
for purchases and contracts to encourage and facilitate participation by small
businesses, minority-owned firms, and women's business enterprises.

(3) Consider in the contract process whether firms competing for larger contracts
intend to subcontract with small businesses, minority-owned firms, and women's
business enterprises.

(4) Encourage contracting with consortiums of small businesses, minority-owned
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firms and women's business enterprises when a contract is too large for one of these
firms to handle individually.

(5) Use the services and assistance, as gppropriate, of such organizations as the Small
Business Administration and the Department of Commerce's Minority Business
Deveopment Agency in the solicitation and utilization of small businesses, minority-
owned firms and women's business enterprises.
(c) Thetype of procuring instruments used (e.g., fixed price contracts, cost reimbursable
contracts, purchase orders, and incentive contracts) shall be determined by the recipient but
shall be appropriate for the particular procurement and for promoting the best interest of
the program or project involved. The "cost-plus-a-percentage-of-cost” or " percentage of
construction cost" methods of contracting shall not be used.

(d) Contracts shall be made only with responsible contractors who possess the potential
ability to perform successfully under the terms and conditions of the proposed procurement.
Consideration shall be given to such matters as contractor integrity, record of past
performance, financial and technica resources or accessibility to other necessary resources.
In certain circumstances, contracts with certain parties are restricted by agencies
implementation of E.O.s 12549 and 12689, "Debarment and Suspension.”

(e) Recipients shall, on request, make available for the Federal awarding agency, pre-award
review and procurement documents, such as request for proposals or invitations for bids,
independent cost estimates, etc., when any of the following conditions apply.

(1) A recipient's procurement procedures or operation fails to comply with the
procurement standards in the Federal awarding agency's implementation of this
Circular.

(2) The procurement is expected to exceed the small purchase threshold fixed at 41
U.S.C. 403 (112) (currently $25,000) and is to be awarded without competition or only
one bid or offer isreceived in response to a solicitation.

(3) The procurement, which is expected to exceed the small purchase threshold,
specifies a"brand name" product.

(4) The proposed award over the small purchase threshold is to be awarded to other
than the apparent low bidder under a sealed bid procurement.

(5) A proposed contract modification changes the scope of a contract or increases the
contract amount by more than the amount of the small purchase threshold.

.45 Cost and price analysis. Some form of cost or price analysis shall be made and documented
in the procurement files in connection with every procurement action. Price analysis may be
accomplished in various ways, including the comparison of price quotations submitted, market prices
and smilar indicia, together with discounts. Cost andlyssisthe review and evauation of each element
of cost to determine reasonableness, alocability and alowability.



___.46 Procurement records. Procurement records and files for purchases in excess of the small
purchase threshold shall include the following at a minimum: (@) basis for contractor selection, (b)
justification for lack of competition when competitive bids or offers are not obtained, and (c) basis
for award cost or price.
____.47 Contract administration. A system for contract administration shall be maintained to ensure
contractor conformance with the terms, conditions and specifications of the contract and to ensure
adequate and timely follow up of al purchases. Recipients shall evaluate contractor performance and
document, as gppropriate, whether contractors have met the terms, conditions and specifications of
the contract.
___.48 Contract provisions. The recipient shall include, in addition to provisions to define a sound
and complete agreement, the following provisonsin al contracts. The following provisions shall also
be applied to subcontracts.
(a) Contractsin excess of the smal purchase threshold shall contain contractual provisions
or conditions that allow for administrative, contractual, or legal remedies in instancesin
which a contractor violates or breaches the contract terms, and provide for such remedial
actions as may be appropriate.

(b) All contractsin excess of the small purchase threshold shall contain suitable provisions
for termination by the recipient, including the manner by which termination shall be effected
and the basis for settlement. In addition, such contracts shall describe conditions under
which the contract may be terminated for default as well as conditions where the contract
may be terminated because of circumstances beyond the control of the contractor.

(c) Except as otherwise required by statute, an award that requires the contracting (or
subcontracting) for construction or facility improvements shall provide for the recipient to
follow its own requirements relating to bid guarantees, performance bonds, and payment
bonds unless the construction contract or subcontract exceeds $100,000. For those
contracts or subcontracts exceeding $100,000, the Federal awarding agency may accept
the bonding policy and requirements of the recipient, provided the Federal awarding agency
has made a determination that the Federal Government's interest is adequately protected.
If such a determination has not been made, the minimum requirements shall be as follows,

o (1) A bid guarantee from each bidder equivalent to five percent of the bid price. The
"bid guarantee’ shdl conast of afirm commitment such asabid bond, certified check,
or other negotiable instrument accompanying a bid as assurance that the bidder shall,
upon acceptance of his bid, execute such contractual documents as may be required

within the time specified.

O

o (2) A performance bond on the part of the contractor for 100 percent of the contract
price. A "performance bond" is one executed in connection with a contract to secure
fulfillment of all the contractor's obligations under such contract.

o

o (3) A payment bond on the part of the contractor for 100 percent of the contract

price. A "payment bond" is one executed in connection with a contract to assure
payment as required by statute of all persons supplying labor and material in the



execution of the work provided for in the contract.

(4) Where bonds are required in the situations described herein, the bonds shall be
obtained from companies holding certificates of authority as acceptable sureties
pursuant to 31 CFR part 223, "Surety Companies Doing Business with the United
States."
(d) All negotiated contracts (except those for less than the small purchase threshold)
awarded by recipients shall include a provision to the effect that the recipient, the Federal
awarding agency, the Comptroller General of the United States, or any of their duly
authorized representatives, shall have access to any books, documents, papers and records
of the contractor which are directly pertinent to a specific program for the purpose of
making audits, examinations, excerpts and transcriptions.

(e) All contracts, including small purchases, awarded by recipients and their contractors
shall contain the procurement provisions of Appendix A to this Circular, as applicable.
Reports and Records

___.50 Purpose of reports and records. Sections .51 through __ .53 set forth the
procedures for monitoring and reporting on the recipient's financial and program
performance and the necessary standard reporting forms. They aso set forth record
retention requirements.

___.51 Monitoring and reporting program performance.

(&) Recipients are responsible for managing and monitoring each project, program,
subaward, function or activity supported by the award. Recipients shall monitor subawards
to ensure subrecipients have met the audit requirements as delineated in Section ___ .26.

(b) The Federd awarding agency shdl prescribe the frequency with which the performance
reports shall be submitted. Except as provided in paragraph _ .51(f), performance reports
shall not be required more frequently than quarterly or, less frequently than annually.
Annua reports shal be due 90 calendar days after the grant year; quarterly or semi-annual
reports shal be due 30 days after the reporting period. The Federal awarding agency may
require annua reports before the anniversary dates of multiple year awardsin lieu of these
requirements. The final performance reports are due 90 calendar days after the expiration
or termination of the award.

(c) If inappropriate, a fina technical or performance report shall not be required after
completion of the project.

(d) When required, performance reports shall generally contain, for each award, brief
information on each of the following.

(1) A comparison of actua accomplishments with the goals and objectives established
for the period, the findings of the investigator, or both. Whenever appropriate and the
output of programs or projects can be readily quantified, such quantitative data should
be related to cost data for computation of unit costs.
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(2) Reasons why established goals were not met, if appropriate.

(3) Other pertinent information including, when appropriate, analysis and explanation
of cost overruns or high unit costs.
(e) Recipients shall not be required to submit more than the origina and two copies of
performance reports.

(f) Recipients shall immediately notify the Federal awarding agency of developments that
have a sgnificant impact on the award-supported activities. Also, notification shall be given
in the case of problems, delays, or adverse conditions which materially impair the ability to
meet the objectives of the award. This notification shall include a statement of the action
taken or contemplated, and any assistance needed to resolve the situation.

(g) Federa awarding agencies may make site visits, as needed.

(h) Federa awarding agencies shal comply with clearance requirements of 5 CFR part
1320 when requesting performance data from recipients.

___.52 Financid reporting.

(a) Thefollowing forms or such other forms as may be approved by OMB are authorized
for obtaining financia information from recipients.

(1) SF-269 or SF-269A, Financia Status Report.

(1) Each Federal awarding agency shall require recipients to use the SF-269
or SF-269A to report the status of funds for al nonconstruction projects or
programs. A Federal awarding agency may, however, have the option of not
requiring the SF-269 or SF-269A when the SF-270, Request for Advance or
Reimbursement, or SF-272, Report of Federal Cash Transactions, is
determined to provide adequate information to meet its needs, except that a
find SF-269 or SF-269A shall be required at the completion of the project
when the SF-270 is used only for advances.

- (i) The Federa awarding agency shall prescribe whether the report shall be
on a cash or accrua basis. If the Federal awarding agency requires accrud
information and the recipient's accounting records are not normally kept on
the accrua basis, the recipient shall not be required to convert its accounting
system, but shall develop such accrual information through best estimates
based on an analysis of the documentation on hand.

- (iii) The Federal awarding agency shall determine the frequency of the
Financid Status Report for each project or program, considering the size and
complexity of the particular project or program. However, the report shall not
be required more frequently than quarterly or less frequently than annually. A
final report shall be required at the completion of the agreement.



- (iv) The Federa awarding agency shdl require recipients to submit the SF-269
or SF-269A (an original and no more than two copies) no later than 30 days
after the end of each specified reporting period for quarterly and semi-annual
reports, and 90 calendar days for annual and final reports. Extensions of
reporting due dates may be approved by the Federal awarding agency upon
request of the recipient.

(2) SF-272, Report of Federal Cash Transactions.

- (i) When funds are advanced to recipients the Federal awarding agency shall
require each recipient to submit the SF-272 and, when necessary, its
continuation sheet, SF-272a. The Federal awarding agency shall use this
report to monitor cash advanced to recipients and to obtain disbursement
information for each agreement with the recipients.

(i) Federal awarding agencies may require forecasts of Federal cash
requirements in the "Remarks" section of the report.

(iii) When practical and deemed necessary, Federal awarding agencies may
require recipients to report in the "Remarks" section the amount of cash
advances received in excess of three days. Recipients shal provide short
narrative explanations of actions taken to reduce the excess balances.

- (iv) Recipients shdl be required to submit not more than the original and two
copies of the SF-272 15 calendar days following the end of each quarter. The
Federd awarding agencies may require amonthly report from those recipients
receiving advances totaling $1 million or more per year.

(v) Federa awarding agencies may waive the requirement for submission of
the SF-272 for any one of the following reasons: (1) When monthly advances
do not exceed $25,000 per recipient, provided that such advances are
monitored through other forms contained in this section; (2) If, in the Federal
awarding agency's opinion, the recipient's accounting controls are adequate
to minimize excessve Federd advances; or, (3) When the electronic payment
mechanisms provide adequate data.

(b) When the Federal awarding agency needs additional information or more frequent
reports, the following shall be observed.

(1) When additional information is needed to comply with legidative requirements,
Federa awarding agencies shdl issue ingtructions to require recipients to submit such
information under the "Remarks" section of the reports.

(2) When a Federd awarding agency determines that a recipient's accounting system
does not meet the standards in Section ___ .21, additional pertinent information to
further monitor awards may be obtained upon written notice to the recipient until such
time as the system is brought up to standard. The Federal awarding agency, in
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obtaining thisinformation, shal comply with report clearance requirements of 5 CFR
part 1320.

(3) Federal awarding agencies are encouraged to shade out any line item on any
report if not necessary.

(4) Federd awarding agencies may accept the identica information from the recipients
in machine readable format or computer printouts or electronic outputs in lieu of
prescribed formats.

(5) Federal awarding agencies may provide computer or electronic outputs to
recipients when such expedites or contributes to the accuracy of reporting.

____.53 Retention and access requirements for records.

(&) This section sets forth requirements for record retention and access to records for
awardsto recipients. Federd awarding agencies shdl not impose any other record retention
Or access requirements upon recipients.

(b) Financial records, supporting documents, statistical records, and all other records
pertinent to an award shall be retained for a period of three years from the date of
submission of the final expenditure report or, for awards that are renewed quarterly or
annualy, from the date of the submission of the quarterly or annua financial report, as
authorized by the Federal awarding agency. The only exceptions are the following.

(1) If any litigation, claim, or audit is started before the expiration of the 3-year
period, the records shall be retained until all litigation, claims or audit findings
involving the records have been resolved and final action taken.

(2) Records for rea property and equipment acquired with Federal funds shall be
retained for 3 years after final disposition.

(3) When records are transferred to or maintained by the Federal awarding agency,
the 3-year retention requirement is not applicable to the recipient.

(4) Indirect cost rate proposals, cost alocations plans, etc. as specified in
paragraph _ .53(Q).

(c) Copies of origina records may be substituted for the original records if authorized by
the Federal awarding agency.

(d) The Federal awarding agency shall request transfer of certain records to its custody
from recipients when it determines that the records possess long term retention value.
However, in order to avoid duplicate recordkeeping, a Federal awarding agency may make
arrangements for recipientsto retain any records that are continuously needed for joint use.

(e) The Federd awarding agency, the Inspector Generd, Comptroller General of the United
States, or any of their duly authorized representatives, have the right of timely and



unrestricted access to any books, documents, papers, or other records of recipients that are
pertinent to the awards, in order to make audits, examinations, excerpts, transcripts and
copies of such documents. This right aso includes timely and reasonable access to a
recipient's personnd for the purpose of interview and discusson related to such documents.
Therights of access in this paragraph are not limited to the required retention period, but
shall last as long as records are retained.

(f) Unless required by statute, no Federal awarding agency shall place restrictions on
recipients that limit public access to the records of recipients that are pertinent to an award,
except when the Federd awarding agency can demonstrate that such records shall be kept
confidential and would have been exempted from disclosure pursuant to the Freedom of
Information Act (5 U.S.C. 552) if the records had belonged to the Federal awarding

agency.

(9) Indirect cost rate proposals, cost allocations plans, etc. Paragraphs (g)(1) and (g)(2)
apply to the following types of documents, and their supporting records: indirect cost rate
computations or proposas, cost adlocation plans, and any similar accounting computations
of the rate at which a particular group of costs is chargeable (such as computer usage
chargeback rates or composite fringe benefit rates).

o (1) If submitted for negotiation. If the recipient submits to the Federal awarding
agency or the subrecipient submits to the recipient the proposal, plan, or other
computation to form the basis for negotiation of the rate, then the 3-year retention
period for its supporting records starts on the date of such submission.

o (2) If not submitted for negotiation. If the recipient is not required to submit to the

Federd awarding agency or the subrecipient is not required to submit to the recipient
the proposal, plan, or other computation for negotiation purposes, then the 3-year
retention period for the proposal, plan, or other computation and its supporting
records starts at the end of the fiscal year (or other accounting period) covered by the
proposal, plan, or other computation.

Termination and Enfor cement

___ .60 Purpose of termination and enforcement. Sections .61 and ___ .62 set forth uniform

suspension, termination and enforcement procedures.

____.61 Termination.

(a) Awards may be terminated in whole or in part only if (1), (2) or (3) apply.

o (1) By the Federa awarding agency, if arecipient materiadly fails to comply with the
terms and conditions of an award.

o (2) By the Federal awarding agency with the consent of the recipient, in which case
the two parties shall agree upon the termination conditions, including the effective
date and, in the case of partial termination, the portion to be terminated.

o (3) By therecipient upon sending to the Federal awarding agency written notification
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setting forth the reasons for such termination, the effective date, and, in the case of
partia termination, the portion to be terminated. However, if the Federal awarding
agency determines in the case of partial termination that the reduced or modified
portion of the grant will not accomplish the purposes for which the grant was made,
it may terminate the grant in its entirety under either paragraphs (a)(1) or (2).
(b) If costs are allowed under an award, the responsibilities of the recipient referred to in
paragraph __.71(a), including those for property management as applicable, shall be
considered in the termination of the award, and provision shall be made for continuing
responsibilities of the recipient after termination, as appropriate.
___.62 Enforcement.

(a) Remedies for noncompliance. If arecipient materidly fails to comply with the terms and
conditions of an award, whether stated in a Federa statute, regulation, assurance,
application, or notice of award, the Federal awarding agency may, in addition to imposing
any of the specid conditions outlined in Section .14, take one or more of the following
actions, as appropriate in the circumstances.

(1) Temporarily withhold cash payments pending correction of the deficiency by the
recipient or more severe enforcement action by the Federal awarding agency.

(2) Disdlow (that is, deny both use of funds and any applicable matching credit for)
all or part of the cost of the activity or action not in compliance.

(3) Wholly or partly suspend or terminate the current award.
(4) Withhold further awards for the project or program.

(5) Take other remedies that may be legally available.
(b) Hearings and appeals. In taking an enforcement action, the awarding agency shall
provide the recipient an opportunity for hearing, appeal, or other administrative proceeding
to which the recipient is entitled under any statute or regulation applicable to the action
involved.

(c) Effects of suspension and termination. Costs of a recipient resulting from obligations
incurred by the recipient during a suspension or after termination of an award are not
allowable unless the awarding agency expresdy authorizes them in the notice of suspension
or termination or subsequently. Other recipient costs during suspension or after termination
which are necessary and not reasonably avoidable are allowable if (1) and (2) apply.

(1) The costs result from obligations which were properly incurred by the recipient
before the effective date of suspension or termination, are not in anticipation of it, and
in the case of atermination, are noncancellable.

(2) The costs would be allowable if the award were not suspended or expired
normally at the end of the funding period in which the termination takes effect.



(d) Relationship to debarment and suspension. The enforcement remedies identified in this
section, including suspension and termination, do not preclude a recipient from being
subject to debarment and suspension under E.O.s 12549 and 12689 and the Federal
awarding agency implementing regulations (see Section ___.13).

SUBPART D - After-the-Award Requirements

____.70 Purpose. Sections .71 through .73 contain closeout procedures and other
procedures for subsequent disallowances and adjustments.

___.71 Closeout procedures.

(&) Recipients shall submit, within 90 caendar days after the date of completion of the
award, dl financid, performance, and other reports as required by the terms and conditions
of the award. The Federa awarding agency may approve extensions when requested by the
recipient.

(b) Unless the Federd awarding agency authorizes an extension, arecipient shall liquidate
al obligations incurred under the award not later than 90 calendar days after the funding
period or the date of completion as specified in the terms and conditions of the award or
in agency implementing instructions.

(c) The Federd awarding agency shall make prompt payments to a recipient for alowable
reimbursable costs under the award being closed out.

(d) The recipient shall promptly refund any balances of unobligated cash that the Federal
awarding agency has advanced or paid and that is not authorized to be retained by the
recipient for usein other projects. OMB Circular A-129 governs unreturned amounts that
become delinquent debts.

(e) When authorized by the terms and conditions of the award, the Federa awarding
agency shall make a settlement for any upward or downward adjustments to the Federal
share of costs after closeout reports are received.

() The recipient shall account for any real and personal property acquired with Federal
funds or received from the Federa Government in accordance with Sections .31
through __ .37.

(9) Inthe event afind audit has not been performed prior to the closeout of an award, the
Federa awarding agency shdl retain the right to recover an appropriate amount after fully
considering the recommendations on disallowed costs resulting from the final audit.

___ .72 Subsequent adjustments and continuing responsibilities.

(8) The closeout of an award does not affect any of the following.

(1) Theright of the Federal awarding agency to disalow costs and recover funds on
the basis of alater audit or other review.



o (2) The obligation of the recipient to return any funds due as aresult of later refunds,
corrections, or other transactions.

2 (3) Audit requirementsin Section ___.26.

2 (4) Property management requirementsin Sections ____.31 through __.37.

2 (5) Records retention as required in Section ___.53.

(b) After closeout of an award, a relationship created under an award may be modified or
ended in whole or in part with the consent of the Federa awarding agency and the
recipient, provided the responsibilities of the recipient referred to in paragraph __ .73(a),
including those for property management as applicable, are considered and provisions made
for continuing responsibilities of the recipient, as appropriate.

____.73 Collection of amounts due.

(@) Any funds paid to arecipient in excess of the amount to which the recipient is finadly
determined to be entitled under the terms and conditions of the award constitute a debt to
the Federal Government. If not paid within a reasonable period after the demand for
payment, the Federal awarding agency may reduce the debt by (1), (2) or (3).

(1) Making an administrative offset against other requests for reimbursements.

(2) Withholding advance payments otherwise due to the recipient.
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(3) Taking other action permitted by statute.

(b) Except as otherwise provided by law, the Federal awarding agency shall charge interest
on an overdue debt in accordance with 4 CFR Chapter 11, "Federal Claims Collection
Standards "

Appendix A

Contract Provisions
All contracts, awarded by arecipient including small purchases, shall contain the following provisions
as applicable:
1. Equal Employment Opportunity - All contracts shall contain a provision requiring compliance
with E.O. 11246, "Equal Employment Opportunity,” as amended by E.O. 11375, "Amending
Executive Order 11246 Relating to Equal Employment Opportunity,” and as supplemented by
regulations at 41 CFR part 60, "Office of Federa Contract Compliance Programs, Equal Employment
Opportunity, Department of Labor."
2. Copeland " Anti-Kickback" Act (18 U.S.C. 874 and 40 U.S.C. 276c¢) - All contracts and
subgrants in excess of $2000 for congtruction or repair awarded by recipients and subrecipients shall
include a provision for compliance with the Copeland "Anti-Kickback™ Act (18 U.S.C. 874), as
supplemented by Department of Labor regulations (29 CFR part 3, "Contractors and Subcontractors
on Public Building or Public Work Financed in Whole or in Part by Loans or Grants from the United
States'). The Act provides that each contractor or subrecipient shall be prohibited from inducing, by
any means, any person employed in the construction, completion, or repair of public work, to give
up any part of the compensation to which he is otherwise entitled. The recipient shall report all




suspected or reported violations to the Federal awarding agency.

3. Davis-Bacon Act, as amended (40 U.S.C. 276a to a-7) - When required by Federa program
legidation, al construction contracts awarded by the recipients and subrecipients of more than $2000
ghdl include a provision for compliance with the Davis-Bacon Act (40 U.S.C. 276ato a7) and as
supplemented by Department of Labor regulations (29 CFR part 5, "Labor Standards Provisions
Applicable to Contracts Governing Federally Financed and Assisted Construction”). Under this Act,
contractors shall be required to pay wages to laborers and mechanics at a rate not less than the
minimum wages specified in a wage determination made by the Secretary of Labor. In addition,
contractors shal be required to pay wages not |less than once a week. The recipient shall place a copy
of the current prevailing wage determination issued by the Department of Labor in each solicitation
and the award of a contract shall be conditioned upon the acceptance of the wage determination. The
recipient shall report all suspected or reported violations to the Federal awarding agency.

4. Contract Work Hour s and Safety Standards Act (40 U.S.C. 327-333) - Where applicable, dll
contracts awarded by recipients in excess of $2000 for construction contracts and in excess of $2500
for other contracts that involve the employment of mechanics or laborers shall include a provision for
compliance with Sections 102 and 107 of the Contract Work Hours and Safety Standards Act (40
U.S.C. 327-333), as supplemented by Department of Labor regulations (29 CFR part 5). Under
Section 102 of the Act, each contractor shall be required to compute the wages of every mechanic
and laborer on the basis of a standard work week of 40 hours. Work in excess of the standard work
week is permissble provided that the worker is compensated at a rate of not less than 1 %2 times the
basic rate of pay for al hours worked in excess of 40 hours in the work week. Section 107 of the Act
is gpplicable to construction work and provides that no laborer or mechanic shall be required to work
in surroundings or under working conditions which are unsanitary, hazardous or dangerous. These
requirements do not apply to the purchases of supplies or materials or articles ordinarily available on
the open market, or contracts for transportation or transmission of intelligence.

5. Rightsto Inventions Made Under a Contract or Agreement - Contracts or agreements for the
performance of experimental, developmental, or research work shall provide for the rights of the
Federa Government and the recipient in any resulting invention in accordance with 37 CFR part 401,
"Rights to Inventions Made by Nonprofit Organizations and Small Business Firms Under Government
Grants, Contracts and Cooperative Agreements,” and any implementing regulations issued by the
awarding agency.

6. Clean Air Act (42 U.S.C. 7401 et seq.) and the Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.), asamended - Contracts and subgrants of amounts in excess of $100,000 shall
contain a provision that requires the recipient to agree to comply with al applicable standards, orders
or regulaionsissued pursuant to the Clean Air Act (42 U.S.C. 7401 et seqg.) and the Federal Water
Pollution Control Act as amended (33 U.S.C. 1251 et seq.). Violations shall be reported to the
Federal awarding agency and the Regional Office of the Environmental Protection Agency (EPA).
7. Byrd Anti-Lobbying Amendment (31 U.S.C. 1352) - Contractors who apply or bid for an award
of $100,000 or more shal file the required certification. Each tier certifies to the tier above that it will
not and has not used Federal appropriated funds to pay any person or organization for influencing
or attempting to influence an officer or employee of any agency, a member of Congress, officer or
employee of Congress, or an employee of a member of Congress in connection with obtaining any
Federa contract, grant or any other award covered by 31 U.S.C. 1352. Each tier shall also disclose
any lobbying with non-Federal funds that takes place in connection with obtaining any Federal award.
Such disclosures are forwarded from tier to tier up to the recipient.



8. Debarment and Suspension (E.O.s 12549 and 12689) - No contract shall be made to parties
listed on the Genera Services Administration's List of Parties Excluded from Federal Procurement
or Nonprocurement Programs in accordance with E.O.s 12549 and 12689, "Debarment and
Suspension.” Thislist contains the names of parties debarred, suspended, or otherwise excluded by
agencies, and contractors declared ineligible under statutory or regulatory authority other than E.O.
12549. Contractors with awards that exceed the small purchase threshold shall provide the required
certification regarding its exclusion status and that of its principal employees.
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OFFICE OF MANAGEMENT AND BUDGET

Cost Principlesfor Non-Profit Organizations

AGENCY: Office of Management and Budget

ACTION: Final revison of OMB Circular A-122, "Cost Principles for Non-Profit Organizations'

SUMMARY: The Office of Management and Budget (OMB) revises OMB Circular A-122 by
amending the definition for equipment; requiring the breakout of indirect costs into two categories
(facilities and administration) for certain non-profit organizations, modifying the multiple allocation
basis; and, clarifying the treatment of certain cost items.

DATES: Therevision is effective on June 1, 1998.

FOR FURTHER INFORMATION CONTACT: Federal agencies should contact Gilbert Tran,
Office of Federal Financial Management, Office of Management and Budget, (202) 395-3993.
Non-Federal organizations should contact the organization's Federal cognizant agency.

SUPPLEMENTARY INFORMATION:
A. Background

On October 6, 1995, the Office of Management and Budget (OMB) issued afinal revision to OMB
Circular A-122, "Cost Principles for Non-Profit Organizations,” in the Federal Register (60 FR
52516) regarding interest allowability. The revision was made in a continuing effort to increase
consistency across OMB's cost principles circulars A-122, A-21, "Cost Principles for Educationd
Ingtitutions," and A-87, "Cost Principlesfor State, Local and Indian Tribal Governments.” To further
the gods of condgstency, OMB proposed on the same date (60 FR 52522) to revise the definition of
equipment, to clarify the treatment of certain types of costs, to modify the multiple allocation base
method for computing indirect cost rate(s), and to place an upper-limit on payments of administrative
expenses for certain non-profit organizations.

With thisfind revison, Circular A-122 consists of the Circular asissued in 1980 (45 FR 46022; July
8, 1980), asamended in 1984 (49 FR 18260; April 27, 1984), in 1987 (52 FR 19788; May 27, 1987),
in 1995 (60 FR 52516; October 6, 1995), in 1997 (62 FR 45934; August 29, 1997), and in this
notice. A recompilation of the entire Circular A-122, with dl its amendments, accompanies the notice
and is available in electronic form on the OMB Home Page at http://www.whitehouse.gov/OMB.

B. Current Revisions
Circular A-122 isrevised in this notice to:

1. Amend the definition of equipment by increasing the capitalization threshold to the lesser amount
used for financia statement purposes or $5,000 (see paragraph 15).



2. Require mgjor non-profit organizations (those receiving more than $10 million in direct Federd
funding) to report indirect cost rates by two major component categories: facilities and administration
(see paragraph D, Attachment A).

3. Modify the multiple alocation base method (MAB) to be consistent with OMB Circular A-21 (see
paragraph D.3). However, mgor non-profit organizations are not required to use the multiple
allocation base method. MAB remains one of the three available methodologies for computing
indirect costs.

4. Clarify the treatment of the following cost items to provide consistency across OMB's cost
principles circulars (A-21 and A-87) and the Federal Acquisition Regulations, where applicable:

Alcoholic beverages

Advertising and public relations costs

Organization-furnished automobiles

Defense and prosecution of crimina and civil proceedings, claims, appeas and patent
infringements

Housing and living expenses

Insurance

Memberships

Selling or marketing of goods and services

Severance pay for foreign nationals

OMB is not implementing the proposed restrictions on trustees travel expenses at non-profit
organizations. In line with this decison, and to further consistency between cost circulars, OMB will
be amending Circular A-21 to alow trustees travel expenses.

OMB defers considering an upper-limit on payment of administrative expenses until better data on
indirect costs at non-profit organizations are collected.

C. Comments and Responses

OMB received about 185 comments from non-profit organizations, Federa agencies, professiond
organizations and accounting firms. A summary of comments and OMB's responses are included in
this notice. Several comments resulted in modifications to OMB's original proposal.

The comments and OMB's responses are summarized by section as follow.

Equipment Definition

Comment: Clarification is needed on the treatment of depreciation of those assets which had costs
between the old $500 threshold and the new $5,000.

Response: In order to clarify the accounting for the undepreciated portion of any equipment costs as
a result of a change in capitalization levels, paragraph 15 has been added to explain that the
undepreciated amount may be recovered by continuing to claim otherwise allowable use alowances
or depreciation on the equipment, or by amortizing the amount to be written off over a period of



years as negotiated with the Federal cognizant agency.

Comment: Clarification is needed on whether equipment under the $5,000 threshold, as established
by the non-profit organizations policy, requires Federa approval prior to acquisition.

Response: Equipment under the $5,000 threshold, as established by the non-profit organization's
policy, can be directly charged to sponsored agreements (subparagraph 15.b) without prior Federal
approval.

Comment: Current subparagraph 13.b requires prior gpproval for specia purpose equipment, as direct
costs, with aunit cost of $1,000 or more. This requirement is not consistent with the higher threshold
of $5,000 alowed in the proposed revision. This requirement should be revised to be consistent with
the proposed revision.

Response: OMB agrees. The Circular is revised to require prior Federal approva only for special
purpose equipment with a unit cost of $5,000 or more.

Unallowable Cost Items

These ten revised cost items are already unallowable under OMB Circulars A-21, "Cost Principles
for Educational Institutions,” and A-87, "Cost Principles for State, Local and Indian Tribal
Governments,” and/or the Federal Acquisition Regulations. OMB addressed the issue of trustees
travel in response to the comments received. For the other items, consistency across Federal cost
regulations was a more significant issue than most of the commenters concerns. Comments related
to specific cost items are presented below, followed by OMB's responses.

Advertising and Public Relations Costs

Comment: Current paragraph 37, Public information service costs, should be combined with the
"Advertisng" paragraph to be consistent with other OMB cost principlesin Circulars A-21 and A-87.

Response: The commenter is correct. The treatment of public information service costs is now
addressed in revised paragraph 1, Advertising and public relations costs. Current paragraph 37 is
deleted.

Comment: Clarify the types of activities that are allowable as public relations costs. Public relations
costs to carry out certain functions, such as legitimate program outreach, that are required under
sponsored programs and contracts should be allowable.

Response: The Circular is revised to clarify that certain public relations costs for the purpose of
communicating specific activities related to the sponsored programs to the public or the press are
allowable costs. When they are necessary for program outreach effort as required by sponsored
programs, public relations costs are alowable. Costs of advertising and public relations incurred
solely to promote the organization are unallowable.



Comment: Clarify whether advertising media costs such as radio and television are allowable.

Response: Aslong as the public relations costs are specifically required by the sponsored programs
or are related to the promotion of sponsored programs, any reasonable advertising media, including
magazines, newspapers, radio, television, direct mail, exhibits, and the like, can be used and its costs
are allowable. See paragraph 1.a.

Comment: Community relation costs should be alowable as part of program outreach effort for
Federal sponsored programs.

Response: Community relations are defined in subparagraph 1.b as "those activities dedicated to
maintain theimage of the organization or promoting understanding and favorable relations with the
community or public at large or any segment of the public.” Costs related to community relations are
alowable when the costs are required or necessary to the performance of the sponsored programs.

Organization-furnished automobilesfor personal use

Comment: For security and economic reasons, non-profit organizations often furnish automobiles and
housing for its personnel working on Federal projects (e.g., overseas projects sponsored by the U.S.
Agency for International Development or the U.S. State Department). These costs should be
allowable as direct costs.

Response: The Circular isrevised to dlow these costs when they are necessary to perform the Federal
projects, particularly the overseas sponsored projects with prior approval by the Federa awarding
agency. These costs are allowable only as direct costs to the Federal projects, and not as fringe benefit
or indirect costs.

Comment: The Circular should specify which types of automobiles are dlowable or unallowable (e.g.,
cars, vans, trucks and buses).

Response: The types of automobiles are irrelevant for the purpose of determining the allowability of
automobile costs. Rather, the determinant factors should be whether the automobile costs are
reasonable and necessary for the performance of the Federal projects and authorized by the Federal
awarding agency.

Defense and prosecution of criminal and civil proceedings, claims, appeals and patent
infringements

Comment: Current paragraph 35.d, Professional service costs, should be combined with new
paragraph 10.

Response: OMB agrees. Current paragraph 35.d is deleted. Professional service costs related to
defense of antitrust suits, prosecution of claims against the Federal Government and patent
infringement litigation are discussed in new paragraph 10. Professional service costs incurred for
organization and reorganization are discussed in paragraph 31, Organization Costs.



Comment: Clarification is needed as to when legal costs related to claims, appeals or proceeding
become undlowable. Commenters noted that Federal agencies are inconsistent in the determination
of the allowability of lega costs as one agency would dlow legal costs up to the point where the case
goes out of the Federa agency appeal process and to the courts, whereas other agencies would only
allow legal costs through the first phase of appeals within the Federal agency.

Response: The policy makes unallowable legal and related costs for either defending against claims
made by the Federd Government or prosecuting claims against the Government. As such, once afinal
management decision letter isissued by the agency (for example, a disallowance letter), al lega and
related costs are unallowable from that point forward. Unallowable costs would include claims and
defenses pursued through agencies formal appeal procedures such as administrative law judges and
agency appea boards. Note that legal and related costs may be alowable if the non-profit
organization's position is sustained by the administrative appeal process or an agreement is reached
between the organization and the Federal Government (see subparagraghs 10.b, 10.c, 10.d and 10.e).
Thisrevision is consistent with the language contained in OMB Circular A-21, "Cost Principles for
Educational Institutions.”

Comment: Some commenters objected to the proposed 80 percent limitation on reimbursement when
the institution is found innocent.

Response: The proposed revision was retained because it provides consistency with procurement
contracts. Thislimitation is based on the statutory language of Public Law 100-700, Major Fraud Act
of 1988, November 19, 1988 (41 U.S.C., 256 (k)(5)), which only allows recovery of 80 percent of
the legal costs.

Comment: Legd expenses to defend against lawsuits brought by a foreign government for violation
of that country's law should be alowable.

Response: The Circular is revised in subparagraph 10.d to authorize Federal agenciesto alow legal
expenses to defend against lawsuits brought by a foreign government for violation of itslaw when
such costs were necessary or were direct results of the performance of Federal sponsored programs.
The same authorizations apply for legal costs for defense against lawsuits brought by state or local
governments.

Comment: Lega fees to defend against lawsuits filed by former employees for termination or by
subrecipients should be alowable.

Response: Legd feesincurred in defense of lawsuits not brought by a Federal, State, local or foreign
government, except when the suits are brought by former employees under Section 2 of the Major
Fraud Act of 1988 (Pub. L. 100-700), are allowable.

Housing and living expenses

Comment: For security and economic reasons, non-profit organizations often furnish automobiles and
housing for its personnel working on overseas Federal projects (e.g., overseas projects sponsored by



the U.S. Agency for International Development). These costs should be allowable as direct costs.

Response: As previoudy noted (in the discussion of automobiles), the Circular is revised to allow
these costs when they are necessary to perform the Federal projects and when they are approved by
the Federal awarding agency. These costs are allowable only as direct costs to the Federal projects,
and not as fringe benefit or indirect costs.

| nsurance

Comment: Generd and casudty liability insurance costs for organization's directors and
administrators should be allowable.

Response: Generd and casualty liability insurance costs for organization's directors and administrators
are alowable, subject to limitations, as described in subparagraph 22.a.(2). New subparagraph
22.a(2)f, Insurance againgt defects, prohibits the reimbursement of costs against Federally sponsored
awards for product (or services) liability insurance costs.

Comment: Medical liability insurance costs for participants in Federa training programs should be
alowable.

Response: Medicd liability insurance costs associated with participants in Federal training programs
are allowable to Federal programs as direct costs.

Comment: Mad practice insurance costs for physicians should be direct charged to Federal programs
while malpractice insurance costs for nurses or laboratory assistants, which are immaterial in most
cases, should be charged as indirect costs.

Response: Subparagraph B.2 of Attachment A provides that when a direct cost is of minor amounts,
it may be treated as an indirect cost for reasons of practicality and efficiency, provided that the
accounting treatment for such cost is consstently applied to all final cost objectives. Therefore, when
malpractice insurance costs for nurses or 1ab technicians are immaterial in relation to its effect on the
overal indirect cost rates of the organization, they may be treated as indirect costs.

Member ships

Comment: Membership costsin civic and community organizations should be alowable.

Response: Membership costs are allowable for business and professional organizations. The Circular
isfurther revised to dlow membership costsin civic and community organizations when associations
with these organizations are essential to the performance of the Federal programs (as an outreach
function). These membership costs must be approved by the Federa cognizant agency.

Comment: Costs of membership in organizations that lobby should be unallowable.

Response: Paragraph 25 of the Circular disallows lobbying costs. Membership dues to lobbying



organizations are therefore unalowable. The unallowable portion of membership dues is determined
by the percentage of lobbying activities versus other allowable activities of the lobbying organization.

Selling or Marketing of Goods and Services

Comment: Clarification is needed for what types of activities are considered to be the selling or
marketing of goods and services.

Response: Selling or marketing of goods and services generally include an organization's efforts to
market the organization's products or services such as through advertising, organizationa image
enhancement, market planning and direct selling. Direct selling efforts are those acts or actions used
to induce particular customers to purchase particular products or services of the organization. The
allowability provisions for advertising costs are described in paragraph 1.

Comment: The guidelines for selling or marketing of goods and services should be consistent with
those in FAR 31.205.38(c)(1).

Response: FAR 31.205.38(c)(1) allows direct selling costs at commercial contractors if they are
reasonable in amount. By contrast to the commercia contract context, direct selling costs are
generally not considered to be necessary costs for the performance of Federa sponsored programs
by non-profit organizations. In those cases where they are essential for certain Federal sponsored
programs, these costs can be charged as direct costs to the Federal sponsored programs if they are
approved by the Federal awarding agency.

Comment: Given that the Bayh-Dole Act encouraged technology transfer, selling or marketing costs
of goods or services should be allowable costs. At the minimum, these costs should be allowable as
direct costs to the Federal projects.

Response: The Circular isrevised to allow selling or marketing costs as direct costs to some Federal
sponsored programs when approved by the Federal awarding agency.

Severance Pay

Comment: Early retirement benefits should be allowable costs.

Response: Early retirement benefit costs are alowable costs, subject to limitations, and are discussed
in subparagraph 6.f, Fringe Benefits, along with other forms of fringe benefits. Paragraph 49,
Severance Pay, dedls only with severance policy, i.e., dismissal, and the reimbursement of its costs.
Comment: Guidelines for costs of severance pay to foreign nationals in excess of customary or
prevailing practices should be consistent with section 2151 of the Federal Acquisition Streamlining

Act of 1994 (FASA).

Response: OMB agrees. The Circular isrevised to be consistent with FASA guidelines for severance
pay to foreign nationals in excess of customary or prevailing practices. As a result, the Federd



awarding agency may allow these costs when they are necessary for the performance of the Federa
sponsored programs.

Trustees Trave

Comment: Several commenters opposed the proposal to disallow trustees travel costs citing the
difficulty of retaining or obtaining members to serve voluntarily on the Board of Trustees (or
Directors) of anon-profit organization, if Board members have to pay for their own travel expenses
to attend Board meetings. The commenters added that since serving on a non-profit organization's
Board is often not as prestigious and desirable as serving on a University's Board (where trustees
travel costs are unallowable under Circular A-21), non-reimbursement of the travel costs would
inhibit the recruitment of Board members.

Response: OMB concurs that disallowing the reimbursement of trustees' travel costs could inhibit the
recruitment of qualified Board members (particularly at smaller non-profit organizations), thereby
hampering the operations of a non-profit organization. OMB aso recognizes that trustees' travel costs
are reasonable and necessary business costs. As aresult, trustees travel costs remain allowable.

Comment: Trustees travel costs should be dlowable if they are reasonable. Some suggested tests for
reasonableness of trustees travel costsare: limit number of allowed trips per year, restriction of trips
to organization's principal place of business or reasonable surroundings, distinction between
scheduled Board meetings and emergency Board meetings, and disallowance of first-class airfare
travels.

Response: All costs charged to Federal projects must satisfy a reasonableness test. Although some
of the suggested reasonabl eness tests gppear to be good, OMB does not believe it is necessary at this
time to impose specific restrictions on trustees' travel expenses. The reasonableness of a particular
travel expense remains at the judgement of Federal negotiators.

Comment: At Head Start organizations, some Trustee members are first sent for training in the
operations of a Head Start program. These travel costs related to training should be allowable.

Response: Travel costs related to training and education are allowable, subject to limitations, and are
addressed in paragraph 53 of the Circular, Training and education costs.

Comment: At Head Start organizations, there often are several advisory boards in addition to the
Board of Trustees (or Directors). These advisory boards are involved in day-to-day operations of the
organizations and often incur travel costs. Are these costs subject to the same restrictions as trustees
travel?

Response: Travel costs for members of advisory groups are allowable, subject to the limitationsin
paragraph 55, Travel costs.

Multiple Allocation Basis (MAB)



Comment: The multiple alocation method for calculating indirect costs rates is much more
complicated and burdensome than the ssimplified method and it will cost non-profit organizations
much more to prepare the indirect cost proposal. Several commenters recommended the flexibility
of using one of the three different allocation methods as they are currently described in the Circular.
Themultiple alocation basis (MAB) should remain an optiona allocation methodology rather than
arequired methodology for certain organizations.

Response: The use of MAB for magor non-profit organizations promotes consistency in the
calculation and the reporting of indirect costs. It would facilitate the accumulation of indirect cost
data by cost components (i.e., facilities and administration) and provide comparable rates between
major research non-profit organizations and universities. However, OMB recognizes that a
conversion to MAB may require some substantial changes in the organization's accounting system
and that MAB is not practical for single-function organizations. Therefore, the Circular continues to
allow non-profit organizations to use any of the current three allocation methodol ogies.

Comment: Severa commenters suggested raising the threshold for the requirement to $25 million in
direct Federal funding. Severa commenters aso suggested an exemption from this requirement for
single-function organizations regardless of Federa funding levels.

Response: The Circular is revised to allow the use of the current three alocation methodologies for
al non-profit organizations. For organizations that receive more than $10 million in direct Federa
funding, a breakout of indirect costs into two components, facilities and administration, is required
regardless of the selected allocation methodology.

Comment: The alocation methodology for general administration under MAB on the basis of
modified total direct costs conflicts with the required methodology under Cost Accounting Standard
(CAS) 410 gpplicable to contracts using the sdlaries and wages basis. One commenter suggested that
afully CAS-covered non-profit organization be exempted from the MAB requirement.

Response: MAB is not a requirement for non-profit organizations and remains one of the three
available methodologies in the Circular for computing indirect costs. In addition, CAS-covered
non-profit organizations should continue to follow CAS with respect to the measurement, assignment
and allocation of costs.

Comment: The revison should clarify that the modified total direct cost base should only include the
first $25,000 of a subcontract regardless of the period during which the project is started (consistent
with OMB Circular A-21).

Response: The modified total direct cost base, described in subparagraph D.3.f of the Circular,
includes the first $25,000 of each subgrant or subcontract regardless of the period covered by the
subgrant or subcontract. Subgrant or subcontract costs above $25,000 shall be excluded from the
modified totd direct cost base. For example, for a $300,000 subgrant that lasts three years, only the
first $25,000 incurred on the award should be included in the modified total direct cost base.

Administrative Cap of 26 percent



Comment: Most commenters strongly opposed the 26 percent administrative cap stating that such
limitation on cost reimbursement is arbitrary, capricious, and unnecessary. Some argued that a cap
would be financidly disastrous to non-profit organizations because they receive most of their funding
from Federa sources (unlike universities). A detailed analysis is urged to determine the average
administrative costs applicable to non-profit organizations, if an administrative cap is to be
implemented at non-profit organizations.

Response: Based on the comments against the implementation of an administrative cap at non-profit
organizations, OMB defers the consideration of establishing any administrative cap until better data
on indirect costs a non-profit organizations can be collected. If OMB believes that an administrative
cap should be implemented, it would be proposed in a subsequent notice.

Other

Comment: Attachment C of the Circular should be updated since afew listed organizations no longer
exist.

Response: OMB agrees. Attachment C is updated to delete those organizations that no longer exist
or are no longer exempted from OMB Circular A-122.

Franklin D. Raines
. I I f Circul ) ised asfall _

A. Attachment A
1. Add subparagraph 3 to paragraph C ("Indirect Costs").

3. Indirect costs shall be classified within two broad categories: "Facilities’ and "Administration.”
"Facilities" is defined as depreciation and use allowances on buildings, equipment and capita
improvement, interest on debt associated with certain buildings, equipment and capital improvements,
and operations and maintenance expenses. "Administration” is defined as general administration and
genera expenses such as the director's office, accounting, personnel, library expenses and al other
types of expenditures not listed specifically under one of the subcategories of "Facilities' (including
cross dlocations from other pools, where applicable). See indirect cost rate reporting requirements
in subparagraphs D.2.e and D.3.g.

2. Add subparagraph 2.e to paragraph D.

e. For an organization that receives more than $10 million in Federa funding of direct costsin a fiscal
year, a breakout of the indirect cost component into two broad categories, Facilities and
Administration as defined in subparagraph C.3, is required. The rate in each case shall be stated as
the percentage which the amount of the particular indirect cost category (i.e., Facilities or
Administration) is of the distribution base identified with that category.

3. Replace subparagraph D.3 with the following:

3. Multiple allocation base method.



a. Genera. Where an organization's indirect costs benefit its magjor functions in varying degrees,
indirect costs shall be accumulated into separate cost groupings, as described in subparagraph b. Each
grouping shall then be allocated individually to benefitting functions by means of a base which best
measures the relative benefits. The default alocation bases by cost pool are described in subparagraph
C.

b. Identification of indirect costs. Cost groupings shall be established so as to permit the allocation
of each grouping on the basis of benefits provided to the major functions. Each grouping shall
congtitute apool of expensesthat are of like character in terms of functions they benefit and in terms
of the alocation base which best measures the relative benefits provided to each function. The
groupings are classified within the two broad categories. "Facilities' and "Administration,” as
described in subparagraph C.3. The indirect cost pools are defined as follows:

(1) Depreciation and use allowances. The expenses under this heading are the portion of the costs of
the organization's buildings, capital improvements to land and buildings, and equipment which are
computed in accordance with paragraph 11 of Attachment B ("Depreciation and use allowances").

(2) Interest. Interest on debt associated with certain buildings, equipment and capital improvements
are computed in accordance with paragraph 23 of Attachment B ("Interest, fund raising, and
investment management costs").

(3) Operation and maintenance expenses. The expenses under this heading are those that have been
incurred for the administration, operation, maintenance, preservation, and protection of the
organization's physical plant. They include expenses normally incurred for such items as. janitorid
and utility services, repairs and ordinary or normal aterations of buildings, furniture and equipment;
care of grounds, maintenance and operation of buildings and other plant facilities, security;
earthquake and disaster preparedness; environmental safety; hazardous waste disposal; property,
liability and other insurance relating to property; space and capital leasing; facility planning and
management; and, central receiving. The operation and maintenance expenses category shall also
includeits dlocable share of fringe benefit costs, depreciation and use alowances, and interest costs.

(4) Generd adminigtration and genera expenses. The expenses under this heading are those that have
been incurred for the overall general executive and administrative offices of the organization and
other expenses of a general nature which do not relate solely to any major function of the
organization. This category shdl aso includeits allocable share of fringe benefit costs, operation and
mai ntenance expense, depreciation and use allowances, and interest costs. Examples of this category
include central offices, such as the director's office, the office of finance, business services, budget
and planning, personnel, safety and risk management, general counsel, management information
systems, and library costs.

In developing this cost pool, specia care should be exercised to ensure that costs incurred for the
same purpose in like circumstances are treated consistently as either direct or indirect costs. For
example, salaries of technica staff, project supplies, project publication, telephone toll charges,
computer costs, travel costs, and specialized services costs shall be treated as direct costs wherever
identifiable to a particular program. The salaries and wages of administrative and pooled clerical staff



should normally be treated as indirect costs. Direct charging of these costs may be appropriate where
amgor project or activity explicitly requires and budgets for administrative or clerical services and
other individuas involved can be identified with the program or activity. Items such as office supplies,
postage, local telephone costs, periodicals and memberships should normally be treated as indirect
costs.

c. Allocation bases. Actua conditions shall be taken into account in selecting the base to be used in
allocating the expenses in each grouping to benefitting functions. The essential consideration in
selecting a method or a base is that it is the one best suited for assigning the pool of costs to cost
objectives in accordance with benefits derived; a traceable cause and effect relationship; or logic and
reason, where neither the cause nor the effect of the relationship is determinable. When an allocation
can be made by assgnment of a cost grouping directly to the function benefited, the allocation shall
be made in that manner. When the expenses in a cost grouping are more general in nature, the
allocation shal be made through the use of a selected base which produces results that are equitable
to both the Federal Government and the organization. The distribution shall be made in accordance
with the bases described herein unless it can be demonstrated that the use of a different base would
result in a more equitable allocation of the costs, or that a more readily available base would not
increase the costs charged to sponsored awards. The results of special cost studies (such as an
engineering utility study) shall not be used to determine and allocate the indirect costs to sponsored
awards.

(1) Depreciation and use alowances. Depreciation and use alowances expenses shall be dlocated in
the following manner:

(a) Depreciation or use alowances on buildings used exclusively in the conduct of a single function,
and on capital improvements and equipment used in such buildings, shall be assigned to that function.

(b) Depreciation or use alowances on buildings used for more than one function, and on capita
improvements and equipment used in such buildings, shall be allocated to the individual functions
performed in each building on the bass of usable square feet of space, excluding common areas, such
as hallways, stairwells, and restrooms.

(c) Depreciation or use alowances on buildings, capital improvements and equipment related space
(e.g., individua rooms, and laboratories) used jointly by more than one function (as determined by
the users of the space) shdl be treated as follows. The cost of each jointly used unit of space shall be
allocated to the benefitting functions on the basis of

(i) the employees and other users on afull-time equivdent (FTE) basis or salaries and wages of those
individual functions benefitting from the use of that space; or

(i) organization-wide employee FTES or salaries and wages applicable to the benefitting functions
of the organization.

(d) Depreciation or use allowances on certain capital improvements to land, such as paved parking
aress, fences, Sdewaks, and the like, not included in the cost of buildings, shall be alocated to user
categories on a FTE bass and distributed to major functions in proportion to the salaries and wages



of all employees applicable to the functions.

(2) Interest. Interest costs shdl be dlocated in the same manner as the depreciation or use allowances
on the buildings, equipment and capital equipments to which the interest relates.

(3) Operation and maintenance expenses. Operation and maintenance expenses shall be alocated in
the same manner as the depreciation and use allowances.

(4) Generd administration and general expenses. General administration and general expenses shall
be allocated to benefitting functions based on modified total direct costs (MTDC), as described in
subparagraph D.3.f. The expensesincluded in this category could be grouped first according to major
functions of the organization to which they render services or provide benefits. The aggregate
expenses of each group shall then be allocated to benefitting functions based on MTDC.

d. Order of distribution.

(1) Indirect cost categories consisting of depreciation and use allowances, interest, operation and
maintenance, and general administration and general expenses shall be alocated in that order to the
remaining indirect cost categories as well as to the major functions of the organization. Other cost
categories could be alocated in the order determined to be most appropriate by the organization.
When cross dlocation of costsis made as provided in subparagraph (2), this order of alocation does

not apply.

(2) Normdly, an indirect cost category will be considered closed once it has been allocated to other
cost objectives, and costs shall not be subsequently allocated to it. However, a cross allocation of
costs between two or more indirect costs categories could be used if such allocation will resultin a
more equitable allocation of costs. If a cross allocation is used, an appropriate modification to the
composition of the indirect cost categoriesis required.

e. Application of indirect cost rate or rates. Except where a special indirect cost rate(s) is required
in accordance with subparagraph D.5, the separate groupings of indirect costs allocated to each major
function shall be aggregated and treated as a common pool for that function. The costs in the
common pool shdl then be distributed to individud awardsincluded in that function by use of asingle
indirect cost rate.

f. Distribution basis. Indirect costs shall be distributed to applicable sponsored awards and other
benefitting activities within each mgor function on the basis of MTDC. MTDC consists of all salaries
and wages, fringe benefits, materials and supplies, services, travel, and subgrants and subcontracts
up to the first $25,000 of each subgrant or subcontract (regardless of the period covered by the
subgrant or subcontract). Equipment, capital expenditures, charges for patient care, rental costs and
the portion in excess of $25,000 shall be excluded from MTDC. Participant support costs shall
generaly be excluded from MTDC. Other items may only be excluded when the Federal cost
cognizant agency determines that an exclusion is necessary to avoid a serious inequity in the
distribution of indirect costs.



0. Individual Rate Components. An indirect cost rate shall be determined for each separate indirect
cost pool developed. The rate in each case shall be stated as the percentage which the amount of the
particular indirect cost poal is of the distribution base identified with that pool. Each indirect cost rate
negotiation or determination agreement shall include development of the rate for each indirect cost

Revise the following cost items in Attachment B to Circular A-122 ("Selected Items of Cost").
1. Revise the Table of Contents for Attachment B to read:

1. Advertising and public relations costs

2. Alcohalic beverages

3. Bad debts

4. Bid and proposal costs (reserved)

5. Bonding costs

6. Communication costs

7. Compensation for persona services

8. Contingency provisions

9. Contributions

10. Defense and prosecution of criminal and civil proceedings, claims, appeds and patent infringement
11. Depreciation and use allowances

12. Donations

13. Employee morale, health, and welfare costs and credits
14. Entertainment costs

15. Equipment and other capital expenditures

16. Fines and pendlties

17. Fringe benefits

18. Goods or services for personal use

19. Housing and personal living expenses

20. Idlefacilities and idle capacity

21. Independent research and development (reserved)

22. Insurance and indemnification

23. Interest, fund raising, and investment management costs
24. Labor relations costs

25. Lobbying costs

26. Losses on other awards

27. Maintenance and repair costs

28. Materiads and supplies

29. Mestings and conferences

30. Memberships, subscriptions, and professional activity costs
31. Organization costs

32. Overtime, extra-pay shift, and multi-shift premiums

33. Page charges in professional journals



34. Participant support costs

35. Patent costs

36. Pension plans

37. Plant security costs

38. Pre-award costs

39. Professional service costs

40. Profits and losses on disposition of depreciable property or other capital assets
41. Publication and printing costs

42. Rearrangement and alteration costs
43. Reconversion costs

44. Recruiting costs

45. Relocation costs

46. Rental costs

47. Royalties and other costs for use of patents and copyrights
48. Selling and marketing

49. Severance pay

50. Speciadized service facilities

51. Taxes

52. Termination costs

53. Training and education costs

54. Transportation costs

55. Travel costs

56. Trustees

2. Revise and retitle paragraph 1 to read:

1. Advertising and public relations costs.

a. The term advertising costs means the costs of advertising media and corollary administrative costs.
Advertisng media include magazines, newspapers, radio and televison programs, direct mail,
exhibits, and the like.

b. The term public relations includes community relations and means those activities dedicated to
maintaining the image of the organization or maintaining or promoting understanding and favorable
relations with the community or public at large or any segment of the public.

c. The only alowable advertising costs are those which are solely for:

(1) The recruitment of personnel required for the performance by the organization of obligations
arising under a sponsored award, when considered in conjunction with all other recruitment costs,
as set forth in paragraph 44 ("Recruiting costs');

(2) The procurement of goods and services for the performance of a sponsored award,;

(3) The disposal of scrap or surplus materials acquired in the performance of a sponsored award



except when organizations are reimbursed for disposa costs at a predetermined amount in accordance
with OMB Circular A-110, Sec.___ .34, "Equipment"; or

(4) Other specific purposes necessary to meet the requirements of the sponsored award.

d. The only alowable public relations costs are:

(1) Costs specifically required by sponsored awards,

(2) Costs of communicating with the public and press pertaining to specific activities or
accomplishments which result from performance of sponsored awards (these costs are considered
necessary as part of the outreach effort for the sponsored awards); or

(3) Cogts of conducting generd liaison with news media and government public relations officers, to
the extent that such activities are limited to communication and liaison necessary to keep the public
informed on matters of public concern, such as notices of contract/grant awards, financial matters,
efc.

e. Costs identified in subparagraphs ¢ and d if incurred for more than one sponsored award or for
both sponsored work and other work of the organization, are allowable to the extent that the
principlesin paragraphs B ("Direct Costs') and C ("Indirect Costs") of Attachment A are observed.
f. Undlowable advertising and public relations costs include the following:

(2) All advertising and public relations costs other than as specified in subparagraphs c, d, and €;

(2) Costs of meetings or other events related to fund raising or other organizational activities
including:

(1) Costs of displays, demonstrations, and exhibits;

(i) Costs of meeting rooms, hospitality suites, and other special facilities used in conjunction with
shows and other special events; and

(iii) Sdlaries and wages of employees or cost of services engaged in setting up and displaying exhibits,
making demonstrations, and providing briefings;

(3) Costs of promotional items and memorabilia, including models, gifts, and souvenirs;
(4) Costs of advertising and public relations designed solely to promote the organization.
3. Renumber current paragraphs 2 through 8 as paragraphs 3 through 9, respectively.

4. Add the following new paragraph 2:



2. Alcohoalic bever ages. Costs of acoholic beverages are unallowable.
5. In paragraph 7 (" Compensation for persond services'), as renumbered above in item 3, rename the
current subparagraph g ("Pension costs"), as subparagraph h. Add a new subparagraph g:

g. Organization-furnished automobiles. That portion of the cost of organization-furnished
automobiles that relates to personal use by employees (including transportation to and from work)
is undlowable as fringe benefit or indirect costs regardless of whether the cost is reported as taxable
income to the employees. These costs are allowable as direct costs to sponsored award when
necessary for the performance of the sponsored award and approved by awarding agencies.

6. Renumber current paragraphs 9 through 15 as paragraphs 11 through 17, respectively.
7. Add new paragraph 10:

10. Defense and prosecution of criminal and civil proceedings, claims, appeals and patent
infringement.

a. Definitions.

(1) Conviction, as used herein, means a judgment or a conviction of a criminal offense by any court
of competent jurisdiction, whether entered upon as a verdict or a plea, including a conviction due to
apleaof nolo contendere.

(2) Costs include, but are not limited to, administrative and clerical expenses; the cost of legal
services, whether performed by in-house or private counsel; and the costs of the services of
accountants, consultants, or others retained by the organization to assist it; costs of employees,
officers and trustees, and any similar costs incurred before, during, and after commencement of a
judicia or administrative proceeding that bears a direct relationship to the proceedings.

(3) Fraud, as used herein, means (i) acts of fraud corruption or attempts to defraud the Federd
Government or to corrupt its agents, (ii) acts that constitute a cause for debarment or suspension (as
specified in agency regulations), and (iii) acts which violate the False Claims Act, 31 U.S.C., sections
3729-3731, or the Anti-Kickback Act, 41 U.S.C., sections 51 and 54.

(4) Penalty does not include restitution, reimbursement, or compensatory damages.
(5) Proceeding includes an investigation.

b. (1) Except as otherwise described herein, costs incurred in connection with any criminal, civil or
administrative proceeding (including filing of a false certification) commenced by the Federa
Government, or a State, local or foreign government, are not allowable if the proceeding: (1) relates
to aviolation of, or falure to comply with, a Federal, State, local or foreign statute or regulation by
the organization (including its agents and employees), and (2) results in any of the following
dispositions:

(@) Inacriminal proceeding, a conviction.



(b) In acivil or administrative proceeding involving an alegation of fraud or similar misconduct, a
determination of organizationa liability.

(c) In the case of any civil or administrative proceeding, the imposition of a monetary penalty.

(d) A fina decision by an appropriate Federa officid to debar or suspend the organization, to rescind
or void an award, or to terminate an award for default by reason of a violation or failure to comply
with alaw or regulation.

(e) A disposition by consent or compromise, if the action could have resulted in any of the
dispositions described in (@), (b), (c) or (d).

(2) If more than one proceeding involves the same aleged misconduct, the costs of all such
proceedings shall be unalowable if any one of them results in one of the dispositions shown in
subparagraph b.(1).

c. If aproceeding referred to in subparagraph b is commenced by the Federal Government and is
resolved by consent or compromise pursuant to an agreement entered into by the organization and
the Federal Government, then the costs incurred by the organization in connection with such
proceedings that are otherwise not allowable under subparagraph b may be allowed to the extent
specifically provided in such agreement.

d. If a proceeding referred to in subparagraph b is commenced by a State, local or foreign
government, the authorized Federa officid may alow the costs incurred by the organization for such
proceedings, if such authorized official determines that the costs were incurred as a result of (1) a
gpecific term or condition of a federally-sponsored award, or (2) specific written direction of an
authorized official of the sponsoring agency.

e. Costs incurred in connection with proceedings described in subparagraph b, but which are not
made unalowable by that subparagraph, may be allowed by the Federal Government, but only to the
extent that:

(1) The costs are reasonablein relation to the activities required to deal with the proceeding and the
underlying cause of action;

(2) Payment of the costs incurred, as allowable and allocable costs, is not prohibited by any other
provision(s) of the sponsored award,;

(3) The costs are not otherwise recovered from the Federal Government or a third party, either
directly as aresult of the proceeding or otherwise; and,

(4) The percentage of costs allowed does not exceed the percentage determined by an authorized
Federal officia to be appropriate, considering the complexity of the litigation, generally accepted
principles governing the award of lega feesin civil actionsinvolving the United States as a party, and
such other factors as may be appropriate. Such percentage shall not exceed 80 percent. However, if



an agreement reached under subparagraph ¢ has explicitly considered this 80 percent limitation and
permitted a higher percentage, then the full amount of costs resulting from that agreement shall be
alowable.

f. Costsincurred by the organization in connection with the defense of suits brought by its employees
or ex-employees under section 2 of the Mgor Fraud Act of 1988 (Pub. L. 100-700), including the
cost of al relief necessary to make such employee whole, where the organization was found liable
or settled, are unallowable.

g. Costs of legd, accounting, and consultant services, and related costs, incurred in connection with
defense against Federal Government claims or appeals, antitrust suits, or the prosecution of clams
or appedls against the Federal Government, are unallowable.

h. Costs of legdl, accounting, and consultant services, and related costs, incurred in connection with
patent infringement litigation, are unallowable unless otherwise provided for in the sponsored awards.

i. Costs which may be unallowable under this paragraph, including directly associated costs, shall be
segregated and accounted for by the organization separately. During the pendency of any proceeding
covered by subparagraphs b and f, the Federal Government shall generally withhold payment of such
costs. However, if in the best interests of the Federal Government, the Federal Government may
provide for conditional payment upon provision of adequate security, or other adequate assurance,
and agreements by the organization to repay all unalowable costs, plus interest, if the costs are
subsequently determined to be unallowable.

8. In paragraph 15 ("Equipment and other capital expenditures"), as renumbered in item 6 above,
replace subparagraphs 15.a.(1) and 15.b.(2) to read:

15.a(1) "Equipment” means an article of nonexpendable, tangible persona property having a useful
life of more than one year and an acquisition cost which equals or exceeds the lesser of (a) the
capitaization levd established by the organization for the financial statement purposes, or (b) $5000.
The unamortized portion of any equipment written off as aresult of a change in capitalization levels
may be recovered by continuing to claim the otherwise allowable use alowances or depreciation on
the equipment, or by amortizing the amount to be written off over a period of years as negotiated
with the Federal cognizant agency.

15.b.(2) Capital expenditures for special purpose equipment are allowable as direct costs, provided
that items with a unit cost of $5000 or more have the prior approval of awarding agency.

9. Renumber current paragraphs 16 through 36 as paragraphs 20 through 40, respectively.
10. Add new paragraph 18:
18. Goods or services for personal use. Costs of goods or services for persona use of the

organization's employees are unadlowable regardless of whether the cost is reported as taxable income
to the employees.



11. Add new paragraph 19:
19. Housing and personal living expenses.

a. Costs of housing (e.g., depreciation, maintenance, utilities, furnishings, rent, etc.), housing
allowances and persona living expenses for/of the organization's officers are unalowable as fringe
benefit or indirect costs regardiess of whether the cost is reported as taxable income to the
employees. These costs are alowable as direct costs to sponsored awards when necessary for the
performance of the sponsored award and approved by awarding agencies.

b. The term "officers’ includes current and past officers and employees.

12. Add to paragraph 22.a.(2) ("Insurance and indemnification"), as renumbered in item 9,
subparagraphs (f) and (g):

(f) Insurance against defects. Costs of insurance with respect to any costs incurred to correct defects
in the organization's materials or workmanship are unallowable.

(9) Medicd liability (mapractice) insurance. Medicd liability insurance is an allowable cost of Federa
research programs only to the extent that the Federal research programs involve human subjects or
training of participants in research techniques. Medicd liability insurance costs shall be treated as a
direct cost and shall be assigned to individual projects based on the manner in which the insurer
allocates the risk to the population covered by the insurance.

13. Revise paragraph 30, as renumbered in item 9, to read:
30. Member ships, subscriptions and professional activity costs.

a. Costs of the organization's membership in business, technical, and professional organizations are
alowable.

b. Costs of the organization's subscriptions to business, professional, and technical periodicals are
alowable.

c. Costs of meetings and conferences, when the primary purpose is the dissemination of technical
information, are dlowable. Thisincludes costs of meals, transportation, rental of facilities, and other
items incidental to such meetings or conferences.

d. Cogts of membership in any civic or community organization are allowable with prior approva by
Federal cognizant agency.

e. Cogts of membership in any country club or socia or dining club or organization are unallowable.
14. Delete subparagraph 39.d, as renumbered in item 9.

15. Delete current paragraph 37 ("Public service costs').
16. Renumber current paragraphs 38 through 44 as paragraphs 41 through 47, respectively.



17. Revise paragraph 44, as renumbered in item 16, to read:
44. Recruiting costs.

a. Subject to subparagraphs b, ¢, and d, and provided that the size of the staff recruited and
maintained isin keeping with workload requirements, costs of "help wanted" advertising, operating
costs of an employment office necessary to secure and maintain an adequate staff, costs of operating
an aptitude and educational testing program, travel costs of employees while engaged in recruiting
personnd, travel costs of gpplicants for interviews for prospective employment, and relocation costs
incurred incident to recruitment of new employees, are allowable to the extent that such costs are
incurred pursuant to awell-managed recruitment program. Where the organization uses employment
agencies, costs that are not in excess of standard commercial rates for such services are alowable.

b. In publications, costs of help wanted advertising that includes color, includes advertising material
for other than recruitment purposes, or is excessive in size (taking into consideration recruitment
purposes for which intended and normal organizational practices in this respect), are unallowable.

c. Costs of help wanted advertising, special emoluments, fringe benefits, and salary allowances
incurred to attract professional personnel from other organizations that do not meet the test of
reasonableness or do not conform with the established practices of the organization, are unallowable.

d. Where relocation costs incurred incident to recruitment of a new employee have been alowed
either asan alocable direct or indirect cost, and the newly hired employee resigns for reasons within
his control within twelve months after being hired, the organization will be required to refund or
credit such relocation costs to the Federal Government.

18. Renumber current paragraphs 45 through 51 as paragraphs 49 through 55, respectively.
19. Add new paragraph 48:

48. Sdling and marketing. Costs of selling and marketing any products or services of the
organization (unless dlowed under paragraph 1 as alowable public relations costs) are unallowable.
These costs, however, are dlowable as direct costs, with prior approval by awarding agencies, when
they are necessary for the performance of Federal programs.

20. Add new subparagraphs ¢, d and e to paragraph 49 (" Severance pay"), as renumbered in item 18,
asfollow:

c. Costs incurred in certain severance pay packages (commonly known as "a golden parachute"
payment) which are in an amount in excess of the normal severance pay paid by the organization to
an employee upon termination of employment and are paid to the employee contingent upon a change
in management control over, or ownership of, the organization's assets are unallowable.

d. Severance paymentsto foreign nationals employed by the organization outside the United States,
to the extent that the amount exceeds the customary or prevailing practices for the organization in



the United States are unalowable, unlessthey are necessary for the performance of Federal programs
and approved by awarding agencies.

e. Severance payments to foreign nationals employed by the organization outside the United States
due to the termination of the foreign national as aresult of the closing of, or curtailment of activities
by, the organization in that country, are unallowable, unless they are necessary for the performance
of Federal programs and approved by awarding agencies.

21. Add new paragraph 56:
56. Trustees. Travel and subsistence costs of trustees (or directors) are allowable. The costs are
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Attachment C

1. Delete the following organizations from Attachment C. These organizations either no longer exist
or are no longer exempted from complying with Circular A-122.

° Associated Universities, Incorporated, Washington, D.C.

° Associated Universities for Research and Astronomy, Tucson, Arizona

o Center for Energy and Environmental Research (CEER), (University of Puerto Rico),
Commonwealth of Puerto Rico

Comparative Animal Research Laboratory (CARL), (University of Tennessee), Oak Ridge,
Tennessee

Institute of Gas Technology, Chicago, Illinois

Montana Energy Research and Development Institute, Inc., (MERDI), Butte, Montana
Project Management Corporation, Oak Ridge, Tennessee

Sandia Corporation, Albuquerque, New Mexico

Universities Corporation for Atmospheric Research, Boulder, Colorado

2. Change Argonne Universities Association, Chicago, Illinois to Argonne National Laboratory,
Chicago, Illinais.

3. Changethe location of the Ingtitute for Defense Analysis in Virginia from Arlington to Alexandria.
4. Replace Midwest Research Institute, Headquartered in Kansas City, Missouri to National
Renewable Energy Laboratory, Golden, Colorado.

D. A recompilation of the entire Circular A-122, with all its amendments, follows:
CIRCUI ARNQ A-122

Revised
TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Cost Principles for Non-Profit Organizations

1. Purpose. This Circular establishes principles for determining costs of grants, contracts and other



agreements with non-profit organizations. It does not apply to colleges and universities which are
covered by Office of Management and Budget (OMB) Circular A-21, "Cost Principles for
Educationa Ingtitutions'; State, local, and federally-recognized Indian tribal governments which are
covered by OMB Circular A-87, "Cost Principles for State, Local, and Indian Tribal Governments”;
or hospitals. The principles are designed to provide that the Federa Government bear its fair share
of costs except where restricted or prohibited by law. The principles do not attempt to prescribe the
extent of cost sharing or matching on grants, contracts, or other agreements. However, such cost
sharing or matching shal not be accomplished through arbitrary limitations on individual cost
elements by Federd agencies. Provison for profit or other increment above cost is outside the scope
of this Circular.

2. Supersession. This Circular supersedes cost principles issued by individual agencies for non-profit
organizations.

3. Applicability.

a. These principles shall be used by all Federal agencies in determining the costs of work performed
by non-profit organizations under grants, cooperative agreements, cost reimbursement contracts, and
other contracts in which costs are used in pricing, administration, or settlement. All of these
instruments are hereafter referred to as awards. The principles do not apply to awards under which
an organization is not required to account to the Federal Government for actual costs incurred.

b. All cost reimbursement subawards (subgrants, subcontracts, etc.) are subject to those Federal cost
principles goplicable to the particular organization concerned. Thus, if a subaward is to a non-profit
organization, this Circular shall apply; if a subaward is to a commercia organization, the cost
principles gpplicable to commercia concerns shal apply; if asubaward isto a college or university,
Circular A-21 snadl apply; if a subaward is to a State, local, or federaly-recognized Indian tribal
government, Circular A-87 shall apply.

4. Definitions.

a. Non-profit organization means any corporation, trust, association, cooperative, or other
organization which:

(1) is operated primarily for scientific, educational, service, charitable, or smilar purposes in the
public interest;

(2) isnot organized primarily for profit; and

(3) uses its net proceeds to maintain, improve, and/or expand its operations. For this purpose, the
term "non-profit organization" excludes (i) colleges and universities; (ii) hospitals; (iii) State, local,
and federdly-recognized Indian triba governments; and (iv) those non-profit organizations which are
excluded from coverage of this Circular in accordance with paragraph 5.

b. Prior approval means securing the awarding agency's permission in advance to incur cost for
those items that are designated as requiring prior approva by the Circular. Generally this permission
will be in writing. Where an item of cost requiring prior approval is specified in the budget of an
award, approval of the budget constitutes approval of that cost.

5. Exclusion of some non-pr ofit organizations. Some non-profit organizations, because of their size



and nature of operations, can be considered to be similar to commercial concerns for purpose of
applicability of cost principles. Such non-profit organizations shall operate under Federa cost
principles applicable to commercial concerns. A listing of these organizations is contained in
Attachment C. Other organizations may be added from time to time.

6. Responsibilities. Agencies responsible for administering programs that involve awards to
non-profit organizations shal implement the provisions of this Circular. Upon request, implementing
instruction shal be furnished to OMB. Agencies shall designate a liaison officia to serve as the
agency representative on matters relating to the implementation of this Circular. The name and title
of such representative shall be furnished to OMB within 30 days of the date of this Circular.

7. Attachments. The principles and related policy guides are set forth in the following Attachments:

Attachment A - General Principles
Attachment B - Selected Items of Cost
Attachment C - Non-Profit Organizations Not Subject To This Circular

8. Requestsfor exceptions. OMB may grant exceptions to the requirements of this Circular when
permissible under existing law. However, in the interest of achieving maximum uniformity, exceptions
will be permitted only in highly unusual circumstances.

9. Effective Date. The provisons of this Circular are effective immediately. Implementation shall be
phased in by incorporating the provisions into new awards made after the start of the organization's
next fiscal year. For existing awards, the new principles may be applied if an organization and the
cognizant Federal agency agree. Earlier implementation, or adelay in implementation of individua
provisons, is aso permitted by mutual agreement between an organization and the cognizant Federa

agency.

10. Inquiries. Further information concerning this Circular may be obtained by contacting the Office
of Federal Financia Management, OMB, Washington, DC 20503, telephone (202) 395-3993.

AttachmentsATTACHMENT A
Circular No. A-122

GENERAL PRINCIPLES
Table of Contents

A. Basic Considerations

1. Composition of total costs

2. Factors affecting allowability of costs
3. Reasonable costs

4. Allocable costs

5. Applicable credits

6. Advance understandings



7. Conditional exemptions

B. Direct Costs

C. Indirect Costs

D. Allocation of Indirect Costs and Determination of Indirect Cost Rates
1. Generd

2. Simplified alocation method

3. Multiple alocation base method

4. Direct allocation method

5. Special indirect cost rates

E. Negotiation and Approval of Indirect Cost Rates
1. Definitions

2 Neqgatiation and appraval of ratesATTACHMENT A
Circular No. A-122

GENERAL PRINCIPLES
A. Basic Consider ations

1. Composition of total costs. The total cost of an award is the sum of the allowable direct and
allocable indirect costs less any applicable credits.

2. Factors affecting allowability of costs. To be alowable under an award, costs must meet the
following genera criteria:

a. Be reasonable for the performance of the award and be allocable thereto under these principles.
b. Conform to any limitations or exclusions set forth in these principles or in the award as to types
or amount of cost items.

c. Be consistent with policies and procedures that apply uniformly to both federally-financed and
other activities of the organization.

d. Be accorded consistent treatment.

e. Be determined in accordance with generally accepted accounting principles (GAAP).

f. Not be included as a cost or used to meet cost sharing or matching requirements of any other
federally-financed program in either the current or a prior period.

g. Be adequately documented.

3. Reasonable costs. A cost isreasonable if, in its nature or amount, it does not exceed that which
would be incurred by a prudent person under the circumstances prevailing at the time the decision
was made to incur the costs. The question of the reasonableness of specific costs must be scrutinized



with particular care in connection with organizations or separate divisions thereof which receive the
preponderance of their support from awards made by Federa agencies. In determining the
reasonableness of a given cost, consideration shall be given to:

a. Whether the cost is of atype generally recognized as ordinary and necessary for the operation of
the organization or the performance of the award.

b. The restraints or requirements imposed by such factors as generally accepted sound business
practices, arms length bargaining, Federal and State laws and regulations, and terms and conditions
of the award.

c. Whether the individuals concerned acted with prudence in the circumstances, considering their
responghilities to the organization, its members, employees, and clients, the public at large, and the
Federal Government.

d. Significant deviations from the established practices of the organization which may unjustifiably
increase the award costs.

4. Allocable costs.

a. A cogt isdlocableto aparticular cost objective, such asa grant, contract, project, service, or other
activity, in accordance with the relative benefits received. A cost is alocable to a Federa award if it
istreated consistently with other costs incurred for the same purpose in like circumstances and if it:
(2) Isincurred specifically for the award.

(2) Benefits both the award and other work and can be distributed in reasonable proportion to the
benefits received, or

(3) Is necessary to the overall operation of the organization, although a direct relationship to any
particular cost objective cannot be shown.

b. Any cost dlocable to aparticular award or other cost objective under these principles may not be
shifted to other Federal awards to overcome funding deficiencies, or to avoid restrictions imposed
by law or by the terms of the award.

5. Applicable credits.

a. The term gpplicable credits refers to those receipts, or reduction of expenditures which operate to
offset or reduce expense items that are allocable to awards as direct or indirect costs. Typical
examples of such transactions are: purchase discounts, rebates or allowances, recoveries or
indemnities on losses, insurance refunds, and adjustments of overpayments or erroneous charges. To
the extent that such credits accruing or received by the organization relate to alowable cost, they
shall be credited to the Federal Government either as a cost reduction or cash refund, as appropriate.
b. In some instances, the amounts received from the Federal Government to finance organizational
activities or service operations should be treated as applicable credits. Specificaly, the concept of
netting such credit items against related expenditures should be applied by the organization in
determining the rates or amounts to be charged to Federa awards for services rendered whenever the
facilities or other resources used in providing such services have been financed directly, in whole or
in part, by Federal funds.

c. For rules covering program income (i.e., gross income earned from federally-supported activities)



see Sec. .24 of Office of Management and Budget (OMB) Circular A-110, "Uniform
Administrative Requirements for Grants and Agreements with Institutions of Higher Education,
Hospitals, and Other Non-Profit Organizations."

6. Advance under standings. Under any given award, the reasonableness and allocability of certain
items of costs may be difficult to determine. Thisis particularly true in connection with organizations
that receive a preponderance of their support from Federal agencies. In order to avoid subsequent
disdlowance or dispute based on unreasonableness or nonallocability, it is often desirable to seek a
written agreement with the cognizant or awarding agency in advance of the incurrence of specia or
unusua cogts. The absence of an advance agreement on any element of cost will not, in itself, affect
the reasonableness or allocability of that element.

7. Conditional exemptions.

a. OMB authorizes conditiona exemption from OMB adminigtrative requirements and cost principles
circulars for certain Federal programs with statutorily-authorized consolidated planning and
consolidated administrative funding, that are identified by a Federal agency and approved by the head
of the Executive department or establishment. A Federal agency shall consult with OMB during its
consideration of whether to grant such an exemption.

b. To promote efficiency in State and local program administration, when Federal non-entitlement
programs with common purposes have specific statutorily-authorized consolidated planning and
consolidated administrative funding and where most of the State agency's resources come from
non-Federal sources, Federa agencies may exempt these covered State-administered, non-entitlement
grant programs from certain OMB grants management requirements. The exemptions would be from
all but the allocability of costs provisions of OMB Circulars A-87 (Attachment A, subsection C.3),
"Cost Principles for State, Local, and Indian Tribal Governments,” A-21 (Section C, subpart 4),
"Cost Principles for Educationa Institutions,” and A-122 (Attachment A, subsection A.4), "Cost
Principles for Non-Profit Organizations," and from all of the administrative requirements provisions
of OMB Circular A-110, "Uniform Administrative Requirements for Grants and Agreements with
Ingtitutions of Higher Education, Hospitals, and Other Non-Profit Organizations,” and the agencies
grants management common rule.

c. When aFederd agency providesthisflexihility, as a prerequisite to a State's exercising this option,
a State must adopt its own written fiscal and administrative requirements for expending and
accounting for al funds, which are consstent with the provisions of OMB Circular A-87, and extend
such policiesto all subrecipients. These fiscal and administrative requirements must be sufficiently
specific to ensure that: funds are used in compliance with all applicable Federal statutory and
regulatory provisions, costs are reasonable and necessary for operating these programs, and funds
are not be used for general expenses required to carry out other responsibilities of a State or its
subrecipients.

B. Direct Costs

1. Direct costs are those that can be identified specifically with a particular final cost objective, i.e.,



a particular award, project, service, or other direct activity of an organization. However, a cost may
not be assigned to an award as adirect cost if any other cost incurred for the same purpose, in like
circumstance, has been allocated to an award as an indirect cost. Costs identified specifically with
awards are direct costs of the awards and are to be assigned directly thereto. Costs identified
specificdly with other fina cost objectives of the organization are direct costs of those cost objectives
and are not to be assigned to other awards directly or indirectly.

2. Any direct cost of aminor amount may be treated as an indirect cost for reasons of practicality
where the accounting treatment for such cost is consistently applied to al final cost objectives.

3. The cost of certain activities are not alowable as charges to Federal awards (see, for example,
fundraising costs in paragraph 23 of Attachment B). However, even though these costs are
unalowable for purposes of computing charges to Federal awards, they nonetheless must be treated
as direct costs for purposes of determining indirect cost rates and be alocated their share of the
organization'sindirect costsif they represent activities which (1) include the salaries of personnel, (2)
occupy space, and (3) benefit from the organization's indirect costs.

4. The costs of activities performed primarily as a service to members, clients, or the genera public
when sgnificant and necessary to the organization's mission must be treated as direct costs whether
or not alowable and be dlocated an equitable share of indirect costs. Some examples of these types
of activitiesinclude:

a. Maintenance of membership rolls, subscriptions, publications, and related functions.

b. Providing services and information to members, legisative or administrative bodies, or the public.
c. Promotion, lobbying, and other forms of public relations.

d. Meetings and conferences except those held to conduct the genera administration of the
organization.

e. Maintenance, protection, and investment of specia funds not used in operation of the organization.
f. Administration of group benefits on behalf of members or clients, including life and hospital
insurance, annuity or retirement plans, financial aid, etc.

C. Indirect Costs

1. Indirect costs are those that have been incurred for common or joint objectives and cannot be
readily identified with a particular final cost objective. Direct cost of minor amounts may be treated
asindirect costs under the conditions described in subparagraph B.2. After direct costs have been
determined and assigned directly to awards or other work as appropriate, indirect costs are those
remaining to be allocated to benefiting cost objectives. A cost may not be allocated to an award as
an indirect cost if any other cost incurred for the same purpose, in like circumstances, has been
assigned to an award as a direct cost.

2. Because of the diverse characteristics and accounting practices of non-profit organizations, it is
not possible to specify the types of cost which may be classified as indirect cost in al situations.
However, typical examples of indirect cost for many non-profit organizations may include
depreciation or use alowances on buildings and equipment, the costs of operating and maintaining



facilities, and general administration and general expenses, such as the salaries and expenses of
executive officers, personnel administration, and accounting.

3. Indirect costs shall be classified within two broad categories: "Facilities’ and "Administration.”
"Facilities" is defined as depreciation and use allowances on buildings, equipment and capitad
improvement, interest on debt associated with certain buildings, equipment and capital improvements,
and operations and maintenance expenses. "Administration” is defined as general administration and
genera expenses such as the director's office, accounting, personnel, library expenses and al other
types of expenditures not listed specifically under one of the subcategories of "Facilities' (including
cross alocations from other pools, where applicable). See indirect cost rate reporting requirements
in subparagraphsD.2.eand D.3.g.

D. Allocation of Indirect Costs and Deter mination of Indirect Cost Rates
1. General.

a. Where a non-profit organization has only one maor function, or where al its mgjor functions
benefit from itsindirect costs to approximately the same degree, the allocation of indirect costs and
the computation of an indirect cost rate may be accomplished through simplified allocation
procedures, as described in subpar agraph 2.

b. Where an organization has several magjor functions which benefit from itsindirect costsin varying
degrees, alocation of indirect costs may require the accumulation of such costs into separate cost
groupings which then are dlocated individually to benefiting functions by means of a base which best
measures the relative degree of benefit. The indirect costs allocated to each function are then
digtributed to individua awards and other activities included in that function by means of an indirect
cost rate(s).

c. The determination of what constitutes an organization's major functions will depend on its purpose
in being; the types of servicesit rendersto the public, its clients, and its members; and the amount of
effort it devotes to such activities as fundraising, public information and membership activities.

d. Specific methods for allocating indirect costs and computing indirect cost rates aong with the
conditions under which each method should be used are described in subpar agraphs 2 through 5.

e. The base period for the alocation of indirect costsis the period in which such costs are incurred
and accumulated for allocation to work performed in that period. The base period normally should
coincide with the organization's fiscal year but, in any event, shall be so selected asto avoid inequities
in the allocation of the costs.

2. Simplified allocation method.

a. Where an organization's mgjor functions benefit from its indirect costs to approximately the same
degree, the dlocation of indirect costs may be accomplished by (i) separating the organization's total
costs for the base period as either direct or indirect, and (ii) dividing the total allowable indirect costs
(net of applicable credits) by an equitable distribution base. The result of this processis an indirect
cost rate which is used to distribute indirect costs to individual awards. The rate should be expressed



as the percentage which the total amount of allowable indirect costs bears to the base selected. This
method should also be used where an organization has only one major function encompassing a
number of individud projects or activities, and may be used where the level of Federal awards to an
organization is relatively small.

b. Both the direct costs and the indirect costs shall exclude capital expenditures and unallowable
costs. However, unallowable costs which represent activities must be included in the direct costs
under the conditions described in subpar agraph B.3.

c. Thedigribution base may betotd direct costs (excluding capital expenditures and other distorting
items, such as mgor subcontracts or subgrants), direct sdlaries and wages, or other base which results
in an equitable digtribution. The distribution base shall generally exclude participant support costs as
defined in paragraph 34 of Attachment B.

d. Except where a special rate(s) is required in accordance with subpar agraph 5, the indirect cost
rate devel oped under the above principlesis applicable to al awards at the organization. If a special
rate(s) is required, appropriate modifications shall be made in order to develop the special rate(s).

e. For an organization that receives more than $10 million in Federa funding of direct costsin a fiscal
year, a breakout of the indirect cost component into two broad categories, Facilities and
Adminigtration as defined in subpar agraph C.3, isrequired. The rate in each case shall be stated as
the percentage which the amount of the particular indirect cost category (i.e., Facilities or
Administration) is of the distribution base identified with that category.

3. Multiple allocation base method

a. Genera. Where an organization's indirect costs benefit its magjor functions in varying degrees,
indirect costs shall be accumulated into separate cost groupings, as described in subparagraph b.
Each grouping shdl then be allocated individually to benefitting functions by means of a base which
best measures the relative benefits. The default allocation bases by cost pool are described in
subparagraph c.

b. Identification of indirect costs. Cost groupings shall be established so as to permit the allocation
of each grouping on the basis of benefits provided to the major functions. Each grouping shall
congtitute apool of expensesthat are of like character in terms of functions they benefit and in terms
of the alocation base which best measures the relative benefits provided to each function. The
groupings are classified within the two broad categories. "Facilities' and "Administration,” as
described in subparagraph C.3. The indirect cost pools are defined as follows:

(1) Depreciation and use allowances. The expenses under this heading are the portion of the costs of
the organization's buildings, capital improvements to land and buildings, and equipment which are
computed in accordance with paragraph 11 of Attachment B ("Depreciation and use allowances").

(2) Interest. Interest on debt associated with certain buildings, equipment and capital improvements
are computed in accordance with paragraph 23 of Attachment B ("Interest, fundraising, and
investment management costs”).

(3) Operation and maintenance expenses. The expenses under this heading are those that have been



incurred for the administration, operation, maintenance, preservation, and protection of the
organization's physical plant. They include expenses normally incurred for such items as. janitorid
and utility services, repairs and ordinary or normal aterations of buildings, furniture and equipment;
care of grounds, maintenance and operation of buildings and other plant facilities, security;
earthquake and disaster preparedness; environmental safety; hazardous waste disposal; property,
liability and other insurance relating to property; space and capital leasing; facility planning and
management; and, central receiving. The operation and maintenance expenses category shall also
includeits dlocable share of fringe benefit costs, depreciation and use alowances, and interest costs.

(4) Generd adminigtration and genera expenses. The expenses under this heading are those that have
been incurred for the overall general executive and administrative offices of the organization and
other expenses of a general nature which do not relate solely to any major function of the
organization. This category shdl aso includeits allocable share of fringe benefit costs, operation and
mai ntenance expense, depreciation and use allowances, and interest costs. Examples of this category
include central offices, such as the director's office, the office of finance, business services, budget
and planning, personnel, safety and risk management, general counsel, management information
systems, and library costs.

In developing this cost pool, specia care should be exercised to ensure that costs incurred for the
same purpose in like circumstances are treated consistently as either direct or indirect costs. For
example, salaries of technica staff, project supplies, project publication, telephone toll charges,
computer costs, travel costs, and specialized services costs shall be treated as direct costs wherever
identifiable to a particular program. The salaries and wages of administrative and pooled clerical staff
should normally be treated as indirect costs. Direct charging of these costs may be appropriate where
amgor project or activity explicitly requires and budgets for administrative or clerical services and
other individuas involved can be identified with the program or activity. Items such as office supplies,
postage, local telephone costs, periodicals and memberships should normally be treated as indirect
costs.

c. Allocation bases. Actua conditions shall be taken into account in selecting the base to be used in
allocating the expenses in each grouping to benefitting functions. The essential consideration in
selecting a method or a base is that it is the one best suited for assigning the pool of costs to cost
objectives in accordance with benefits derived; a traceable cause and effect relationship; or logic and
reason, where neither the cause nor the effect of the relationship is determinable. When an allocation
can be made by assgnment of a cost grouping directly to the function benefited, the allocation shall
be made in that manner. When the expenses in a cost grouping are more general in nature, the
allocation shal be made through the use of a selected base which produces results that are equitable
to both the Federal Government and the organization. The distribution shall be made in accordance
with the bases described herein unless it can be demonstrated that the use of a different base would
result in a more equitable allocation of the costs, or that a more readily available base would not
increase the costs charged to sponsored awards. The results of special cost studies (such as an
engineering utility study) shall not be used to determine and allocate the indirect costs to sponsored
awards.

(1) Degpreciation and use alowances. Depreciation and use alowances expenses shall be dlocated in
the following manner:



(a) Depreciation or use dlowances on buildings used exclusively in the conduct of asingle function,
and on capital improvements and equipment used in such buildings, shall be assigned to that function.

(b) Depreciation or use alowances on buildings used for more than one function, and on capital
improvements and equipment used in such buildings, shall be allocated to the individual functions
performed in each building on the bas's of usable square feet of space, excluding common areas, such
as hallways, stairwells, and restrooms.

(c) Depreciation or use alowances on buildings, capital improvements and equipment related space
(e.g., individual rooms, and laboratories) used jointly by more than one function (as determined by
the users of the space) shdll be treated as follows. The cost of each jointly used unit of space shall be
allocated to the benefitting functions on the basis of::

(i) the employees and other users on afull-time equivdent (FTE) basis or salaries and wages of those
individual functions benefitting from the use of that space; or

(i) organization-wide employee FTES or salaries and wages applicable to the benefitting functions
of the organization.

(d) Depreciation or use allowances on certain capital improvements to land, such as paved parking
aress, fences, Sdewaks, and the like, not included in the cost of buildings, shall be alocated to user
categories on a FTE bass and distributed to major functions in proportion to the salaries and wages
of all employees applicable to the functions.

(2) Interest. Interest costs shdl be dlocated in the same manner as the depreciation or use allowances
on the buildings, equipment and capital equipments to which the interest relates.

(3) Operation and maintenance expenses. Operation and maintenance expenses shall be alocated in
the same manner as the depreciation and use allowances.

(4) Generd administration and general expenses. General administration and general expenses shall
be allocated to benefitting functions based on modified total direct costs (MTDC), as described in
subparagraph D.3.f. The expenses included in this category could be grouped first according to
magjor functions of the organization to which they render services or provide benefits. The aggregate
expenses of each group shall then be allocated to benefitting functions based on MTDC.

d. Order of distribution.

(1) Indirect cost categories consisting of depreciation and use allowances, interest, operation and
maintenance, and general administration and general expenses shall be alocated in that order to the
remaining indirect cost categories as well as to the major functions of the organization. Other cost
categories could be alocated in the order determined to be most appropriate by the organization.
When cross allocation of costs is made as provided in subpar agraph (2), this order of alocation
does not apply.



(2) Normdly, an indirect cost category will be considered closed once it has been allocated to other
cost objectives, and costs shall not be subsequently allocated to it. However, a cross allocation of
costs between two or more indirect costs categories could be used if such allocation will resultin a
more equitable allocation of costs. If a cross allocation is used, an appropriate modification to the
composition of the indirect cost categoriesis required.

e. Application of indirect cost rate or rates. Except where a special indirect cost rate(s) is required
in accordance with subparagraph D.5, the separate groupings of indirect costs allocated to each
magor function shal be aggregated and treated as a common pool for that function. The costsin the
common pool shdl then be distributed to individud awardsincluded in that function by use of asingle
indirect cost rate.

f. Distribution basis. Indirect costs shall be distributed to applicable sponsored awards and other
benefitting activities within each mgor function on the basis of MTDC. MTDC consists of all salaries
and wages, fringe benefits, materials and supplies, services, travel, and subgrants and subcontracts
up to the first $25,000 of each subgrant or subcontract (regardless of the period covered by the
subgrant or subcontract). Equipment, capital expenditures, charges for patient care, rental costs and
the portion in excess of $25,000 shall be excluded from MTDC. Participant support costs shall
generaly be excluded from MTDC. Other items may only be excluded when the Federal cost
cognizant agency determines that an exclusion is necessary to avoid a serious inequity in the
distribution of indirect costs.

0. Individual Rate Components. An indirect cost rate shall be determined for each separate indirect
cost pool developed. The rate in each case shall be stated as the percentage which the amount of the
particular indirect cost poal is of the distribution base identified with that pool. Each indirect cost rate
negotiation or determination agreement shall include development of the rate for each indirect cost
pool as well as the overall indirect cost rate. The indirect cost pools shall be classified within two
broad categories: "Facilities’ and "Administration," as described in subparagraph C.3.

4. Direct allocation method.

a. Some non-profit organizations treat al costs as direct costs except general administration and
genera expenses. These organizations generally separate their costs into three basic categories: (i)
Generad administration and general expenses, (ii) fundraising, and (iii) other direct functions
(including projects performed under Federal awards). Joint costs, such as depreciation, rental costs,
operation and maintenance of facilities, telephone expenses, and the like are prorated individually as
direct costs to each category and to each award or other activity using a base most appropriate to the
particular cost being prorated.

b. This method is acceptable, provided each joint cost is prorated using a base which accurately
measures the benefits provided to each award or other activity. The bases must be established in
accordance with reasonable criteria, and be supported by current data. This method is compatible
with the Standards of Accounting and Financial Reporting for Voluntary Hedth and Welfare
Organizations issued jointly by the National Hedth Council, Inc., the National Assembly of Voluntary
Health and Social Welfare Organizations, and the United Way of America



c. Under this method, indirect costs consist exclusvely of general administration and generd
expenses. In al other respects, the organization's indirect cost rates shall be computed in the same
manner as that described in subparagraph 2.

5. Special indirect cost rates. In some instances, a single indirect cost rate for al activities of an
organization or for each major function of the organization may not be appropriate, since it would
not take into account those different factors which may substantially affect the indirect costs
applicable to a particular segment of work. For this purpose, a particular segment of work may be
that performed under a single award or it may consist of work under a group of awards performed
in acommon environment. These factors may include the physical location of the work, the level of
administrative support required, the nature of the facilities or other resources employed, the scientific
disciplines or technical skills involved, the organizationa arrangements used, or any combination
thereof. When a particular segment of work is performed in an environment which appears to
generate a significantly different level of indirect costs, provisions should be made for a separate
indirect cost pool applicable to such work. The separate indirect cost pool should be developed
during the course of the regular allocation process, and the separate indirect cost rate resulting
therefrom should be used, provided it is determined that (i) the rate differs significantly from that
which would have been obtained under subparagraphs 2, 3, and 4, and (ii) the volume of work to
which the rate would apply is material.

E. Negotiation and Approval of Indirect Cost Rates
1. Definitions. As used in this section, the following terms have the meanings set forth below:

a. Cognizant agency means the Federal agency responsible for negotiating and approving indirect
cost rates for a non-profit organization on behalf of all Federal agencies.

b. Predetermined rate means an indirect cost rate, applicable to a specified current or future period,
usually the organization's fiscal year. The rate is based on an estimate of the costs to be incurred
during the period. A predetermined rate is not subject to adjustment.

c. Fixed rate means an indirect cost rate which has the same characteristics as a predetermined rate,
except that the difference between the estimated costs and the actual costs of the period covered by
therateis carried forward as an adjustment to the rate computation of a subsequent period.

d. Final rate means an indirect cost rate applicable to a specified past period which is based on the
actual costs of the period. A fina rate is not subject to adjustment.

e. Provisonal rate or billing rate means atemporary indirect cost rate applicable to a specified period
which is used for funding, interim reimbursement, and reporting indirect costs on awards pending the
establishment of afina rate for the period.

f. Indirect cost proposal means the documentation prepared by an organization to substantiate its
claim for the reimbursement of indirect costs. This proposal provides the basis for the review and
negotiation leading to the establishment of an organization's indirect cost rate.

g. Cost objective means a function, organizational subdivision, contract, grant, or other work unit
for which cost data are desired and for which provision is made to accumul ate and measure the cost
of processes, projects, jobs and capitalized projects.

2. Negotiation and approval of rates.



a. Unless different arrangements are agreed to by the agencies concerned, the Federal agency with
the largest dollar value of awards with an organization will be designated as the cognizant agency for
the negotiation and approval of the indirect cost rates and, where necessary, other rates such as fringe
benefit and computer charge-out rates. Once an agency is assigned cognizance for a particular
non-profit organization, the assignment will not be changed unless there is a major long-term shift
inthe dollar volume of the Federal awards to the organization. All concerned Federal agencies shall
be given the opportunity to participate in the negotiation process but, after a rate has been agreed
upon, it will be accepted by al Federal agencies. When a Federal agency has reason to believe that
specid operating factors affecting its awards necessitate specia indirect cost rates in accordance with
subparagraph D.5, it will, prior to the time the rates are negotiated, notify the cognizant agency.
b. A non-profit organization which has not previoudly established an indirect cost rate with a Federa
agency shdl submit itsinitid indirect cost proposal immediately after the organization is advised that
an award will be made and, in no event, later than three months after the effective date of the award.
c. Organizations that have previously established indirect cost rates must submit a new indirect cost
proposal to the cognizant agency within six months after the close of each fiscal year.

d. A predetermined rate may be negotiated for use on awards where there is reasonabl e assurance,
based on past experience and reliable projection of the organization's costs, that the rate is not likely
to exceed a rate based on the organization's actual costs.

e. Fixed rates may be negotiated where predetermined rates are not considered appropriate. A fixed
rate, however, shall not be negotiated if (i) all or a substantial portion of the organization's awards
are expected to expire before the carry-forward adjustment can be made; (ii) the mix of Federal and
non-Federa work at the organization is too erratic to permit an equitable carry-forward adjustment;
or (iii) the organization's operations fluctuate significantly from year to year.

f. Provisiona and final rates shall be negotiated where neither predetermined nor fixed rates are
appropriate.

0. Theresults of each negotiation shall be formalized in a written agreement between the cognizant
agency and the non-profit organization. The cognizant agency shall distribute copies of the agreement
to al concerned Federal agencies.

h. If adispute arises in a negotiation of an indirect cost rate between the cognizant agency and the
non-profit organization, the dispute shall be resolved in accordance with the appeals procedures of
the cognizant agency.

i. To the extent that problems are encountered among the Federal agencies in connection with the
negotiation and approval process, OMB will lend assistance as required to resolve such problemsin
atimely manner.
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1. Advertising and public relations costs
2. Alcohalic beverages

3. Bad debts

4. Bid and proposal costs (reserved)



5. Bonding costs

6. Communication costs

7. Compensation for persona services

8. Contingency provisions

9. Contributions

10. Defense and prosecution of criminal and civil proceedings, claims, appeds and patent infringement
11. Depreciation and use alowances

12. Donations

13. Employee morale, health, and welfare costs and credits
14. Entertainment costs

15. Equipment and other capital expenditures

16. Fines and pendlties

17. Fringe benefits

18. Goods or services for personal use

19. Housing and personal living expenses

20. Idlefacilities and idle capacity

21. Independent research and development (reserved)

22. Insurance and indemnification

23. Interest, fund raising, and investment management costs
24. Labor relations costs

25. Lobbying

26. Losses on other awards

27. Maintenance and repair costs

28. Materiads and supplies

29. Mestings and conferences

30. Memberships, subscriptions, and professional activity costs
31. Organization costs

32. Overtime, extra-pay shift, and multi-shift premiums

33. Page charges in professional journals

34. Participant support costs

35. Patent costs

36. Pension plans

37. Plant security costs

38. Pre-award costs

39. Professional service costs

40. Profits and losses on disposition of depreciable property or other capital assets
41. Publication and printing costs

42. Rearrangement and alteration costs

43. Reconversion costs

44. Recruiting costs

45. Relocation costs

46. Rental costs

47. Royalties and other costs for use of patents and copyrights
48. Selling and marketing

49. Severance pay



50. Specidized service facilities
51. Taxes

52. Termination costs

53. Training and education costs
54. Transportation costs

55. Travel costs
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SELECTED ITEMS OF COST

Paragraphs 1 through 56 provide principles to be applied in establishing the alowability of certain
items of cost. These principles apply whether acost istreated as direct or indirect. Failure to mention
a particular item of cost is not intended to imply that it is unallowable; rather, determination as to
allowahility in each case should be based on the treatment or principles provided for similar or related
items of cost.

1. Advertising and public relations costs.

a. The term advertising costs means the costs of advertising media and corollary administrative costs.
Advertisng media include magazines, newspapers, radio and televison programs, direct mail,
exhibits, and the like.

b. The term public relations includes community relations and means those activities dedicated to
maintaining the image of the organization or maintaining or promoting understanding and favorable
relations with the community or public at large or any segment of the public.

c. The only alowable advertising costs are those which are solely for:

(1) The recruitment of personnel required for the performance by the organization of obligations
arising under a sponsored award, when considered in conjunction with all other recruitment costs,
as set forth in paragraph 44 ("Recruiting costs');

(2) The procurement of goods and services for the performance of a sponsored award,;

(3) The disposal of scrap or surplus materials acquired in the performance of a sponsored award
except when organizations are reimbursed for disposa costs at a predetermined amount in accordance
with OMB Circular A-110, Sec.___ .34, "Equipment"; or

(4) Other specific purposes necessary to meet the requirements of the sponsored award.

d. The only alowable public relations costs are:

(1) Costs specifically required by sponsored awards,



(2) Costs of communicating with the public and press pertaining to specific activities or
accomplishments which result from performance of sponsored awards (these costs are considered
necessary as part of the outreach effort for the sponsored awards); or

(3) Cogts of conducting generd liaison with news media and government public relations officers, to
the extent that such activities are limited to communication and liaison necessary to keep the public
informed on matters of public concern, such as notices of contract/grant awards, financial matters,
etc.

e. Cogtsidentified in subpar agraphs c and d if incurred for more than one sponsored award or for
both sponsored work and other work of the organization, are allowable to the extent that the
principles in paragraphs B ("Direct Costs') and C ("Indirect Costs') of Attachment A are
observed.

f. Undlowable advertising and public relations costs include the following:

(1) All advertising and public relations costs other than as specified in subparagraphsc, d, and €

(2) Costs of meetings or other events related to fund raising or other organizational activities
including:

(1) Costs of displays, demonstrations, and exhibits;

(i) Costs of meeting rooms, hospitality suites, and other special facilities used in conjunction with
shows and other special events; and

(iii) Sdlaries and wages of employees or cost of services engaged in setting up and displaying exhibits,
making demonstrations, and providing briefings;

(3) Costs of promotional items and memorabilia, including models, gifts, and souvenirs;
(4) Costs of advertising and public relations designed solely to promote the organization.
2. Alcohoalic beverages. Costs of acoholic beverages are unallowable.
3. Bad debts. Bad debts, including losses (whether actual or estimated) arising from uncollectible
accounts and other claims, related collection costs, and related legal costs, are unallowable.
4. Bid and proposal costs. (reserved)
5. Bonding costs.
a. Bonding costs arise when the Federd Government requires assurance against financial loss to itself
or others by reason of the act or default of the organization. They arise also in instances where the

organization requires smilar assurance. Included are such bonds as bid, performance, payment,
advance payment, infringement, and fidelity bonds.



b. Costs of bonding required pursuant to the terms of the award are alowable.

c. Costs of bonding required by the organization in the general conduct of its operations are alowable
to the extent that such bonding is in accordance with sound business practice and the rates and
premiums are reasonable under the circumstances.

6. Communication costs. Costs incurred for telephone services, local and long distance telephone
calls, telegrams, radiograms, postage and the like are allowable.

7. Compensation for personal services.

a. Definition. Compensation for persona servicesincludes dl compensation paid currently or accrued
by the organization for services of employees rendered during the period of the award (except as
otherwise provided in subparagraph h). It includes, but is not limited to, salaries, wages, director's
and executive committee member's fees, incentive awards, fringe benefits, pension plan costs,
allowances for off-site pay, incentive pay, location allowances, hardship pay, and cost of living
differentials.

b. Allowability. Except as otherwise specifically provided in this paragraph, the costs of such
compensation are allowable to the extent that:

(1) Tota compensation to individua employeesis reasonable for the services rendered and conforms
to the established policy of the organization consistently applied to both Federal and non-Federal
activities; and

(2) Charges to awards whether treated as direct or indirect costs are determined and supported as
required in this paragraph.

c. Reasonableness.

(1) When the organization is predominantly engaged in activities other than those sponsored by the
Federal Government, compensation for employees on federally-sponsored work will be considered
reasonable to the extent that it is consistent with that paid for similar work in the organization's other
activities.

(2) When the organization is predominantly engaged in federally-sponsored activities and in cases
where the kind of employees required for the Federal activities are not found in the organization's
other activities, compensation for employees on federally-sponsored work will be considered
reasonable to the extent that it is comparable to that paid for similar work in the labor markets in
which the organization competes for the kind of employees involved.

d. Special considerations in determining allowability. Certain conditions require special
consideration and possible limitations in determining costs under Federal awards where amounts or
types of compensation appear unreasonable. Among such conditions are the following:

(1) Compensation to members of non-profit organizations, trustees, directors, associates, officers,
or the immediate families thereof. Determination should be made that such compensation is
reasonable for the actual personal services rendered rather than a distribution of earningsin excess
of costs.

(2) Any change in an organization's compensation policy resulting in a substantial increase in the
organization'slevel of compensation, particularly when it was concurrent with an increase in the ratio
of Federal awards to other activities of the organization or any change in the treatment of allowability
of specific types of compensation due to changes in Federal policy.



e. Unallowable costs. Costs which are unallowable under other paragraphs of this Attachment shall
not be dlowable under this paragraph solely on the basis that they constitute personal compensation.
f. Fringe ben€fits.

(1) Fringe benefits in the form of regular compensation paid to employees during periods of
authorized absences from the job, such as vacation leave, sick leave, military leave, and the like, are
allowable, provided such costs are absorbed by al organization activities in proportion to the relative
amount of time or effort actually devoted to each.

(2) Fringe benefits in the form of employer contributions or expenses for socia security, employee
insurance, workmen's compensation insurance, pension plan costs (see subparagraph h), and the
like, are allowable, provided such benefits are granted in accordance with established written
organization policies. Such benefits whether treated as indirect costs or as direct costs, shal be
distributed to particular awards and other activitiesin amanner consistent with the pattern of benefits
accruing to the individuals or group of employees whose salaries and wages are chargeable to such
awards and other activities.

(3) (a) Provisions for areserve under a self-insurance program for unemployment compensation or
workers compensation are alowable to the extent that the provisions represent reasonabl e estimates
of theliabilities for such compensation, and the types of coverage, extent of coverage, and rates and
premiums would have been allowable had insurance been purchased to cover the risks. However,
provisions for self-insured liabilities which do not become payable for more than one year after the
provision is made shall not exceed the present value of the liability.

(b) Where an organization follows a consistent policy of expensing actua payments to, or on behalf
of, employees or former employees for unemployment compensation or workers' compensation, such
payments are alowable in the year of payment with the prior approva of the awarding agency,
provided they are alocated to al activities of the organization.

(4) Costs of insurance on the lives of trustees, officers, or other employees holding positions of
similar responsibility are alowable only to the extent that the insurance represents additional
compensation. The costs of such insurance when the organization is named as beneficiary are
unallowable.

g. Organization-furnished automobiles. That portion of the cost of organization-furnished
automobiles that relates to personal use by employees (including transportation to and from work)
is undlowable as fringe benefit or indirect costs regardless of whether the cost is reported as taxable
income to the employees. These costs are allowable as direct costs to sponsored award when
necessary for the performance of the sponsored award and approved by awarding agencies.

h. Pension plan costs.

(1) Costs of the organization's pension plan which are incurred in accordance with the established
policies of the organization are alowable, provided:

(a) Such policies meet the test of reasonableness,

(b) The methods of cost allocation are not discriminatory;

(c) The cost assigned to each fiscal year is determined in accordance with generally accepted
accounting principles (GAAP), as prescribed in Accounting Principles Board Opinion No. 8 issued
by the American Ingtitute of Certified Public Accountants; and

(d) The costs assigned to agiven fiscd year are funded for al plan participants within six months after



the end of that year. However, increases to normal and past service pension costs caused by adelay
in funding the actuaria liability beyond 30 days after each quarter of the year to which such costs are
assignable are unallowable.

(2) Pensgion plan termination insurance premiums paid pursuant to the Employee Retirement Income
Security Act (ERISA) of 1974 (Pub. L. 93-406) are allowable. Late payment charges on such
premiums are unallowable.

(3) Excisetaxes on accumulated funding deficiencies and other penalties imposed under ERISA are
unallowable.

i. Incentive compensation. Incentive compensation to employees based on cost reduction, or
efficient performance, suggestion awards, safety awards, etc., are allowable to the extent that the
overal compensation is determined to be reasonable and such costs are paid or accrued pursuant to
an agreement entered into in good faith between the organization and the employees before the
services were rendered, or pursuant to an established plan followed by the organization so
consistently as to imply, in effect, an agreement to make such payment.

J. Overtime, extra-pay shift, and multi-shift premiums. See paragraph 32.

k. Severance pay. See paragraph 49.

I. Training and education costs. See paragraph 53.

m. Support of salaries and wages.

(1) Charges to awards for salaries and wages, whether treated as direct costs or indirect costs, will
be based on documented payrolls approved by a responsible official(s) of the organization. The
distribution of salaries and wages to awards must be supported by personnel activity reports, as
prescribed in subpar agraph (2), except when a substitute system has been approved in writing by
the cognizant agency. (See subparagraph E.2 of Attachment A.)

(2) Reports reflecting the distribution of activity of each employee must be maintained for all staff
members (professional's and nonprofessionals) whose compensation is charged, in whole or in part,
directly to awards. In addition, in order to support the allocation of indirect costs, such reports must
also be maintained for other employees whose work involves two or more functions or activities if
a distribution of their compensation between such functions or activities is needed in the
determination of the organization's indirect cost rate(s) (e.g., an employee engaged part-time in
indirect cost activities and part-time in a direct function). Reports maintained by non-profit
organizations to satisfy these requirements must meet the following standards:

(a) Thereports must reflect an after-the-fact determination of the actual activity of each employee.
Budget estimates (i.e., estimates determined before the services are performed) do not qualify as
support for charges to awards.

(b) Each report must account for the total activity for which employees are compensated and which
isrequired in fulfillment of their obligations to the organization.

(c) The reports must be signed by the individual employee, or by aresponsible supervisory official
having first hand knowledge of the activities performed by the employee, that the distribution of
activity represents a reasonable estimate of the actual work performed by the employee during the
periods covered by the reports.

(d) The reports must be prepared at |east monthly and must coincide with one or more pay periods.
(3) Charges for the salaries and wages of nonprofessional employees, in addition to the supporting
documentation described in subparagraphs (1) and (2), must aso be supported by records
indicating the total number of hours worked each day maintained in conformance with Department
of Labor regulationsimplementing the Fair Labor Standards Act (FLSA) (29 CFR Part 516). For this



purpose, the term "nonprofessional employee” shall have the same meaning as "nonexempt
employee,”" under FLSA.

(4) Sdaries and wages of employees used in meeting cost sharing or matching requirements on
awards must be supported in the same manner as sadlaries and wages claimed for reimbursement from
awarding agencies.

8. Contingency provisions. Contributions to a contingency reserve or any similar provision made
for events the occurrence of which cannot be foretold with certainty as to time, intensity, or with an
assurance of their happening, are unalowable. The term "contingency reserve” excludes salf-insurance
reserves (see subparagraphs 7.f (3) and 22.a(2)(d); pension funds (see subpar agraph 7.h); and
reserves for normal severance pay (see subparagraph 49.b(1)).

9. Contributions. Contributions and donations by the organization to others are unallowable.

10. Defense and prosecution of criminal and civil proceedings, claims, appeals and patent
infringement.

a. Definitions.

(1) Conviction, as used herein, means a judgment or a conviction of a criminal offense by any court
of competent jurisdiction, whether entered upon as a verdict or a plea, including a conviction due to
apleaof nolo contendere.

(2) Costs include, but are not limited to, administrative and clerical expenses; the cost of lega
services, whether performed by in-house or private counsel; and the costs of the services of
accountants, consultants, or others retained by the organization to assist it; costs of employees,
officers and trustees, and any similar costs incurred before, during, and after commencement of a
judicia or administrative proceeding that bears a direct relationship to the proceedings.

(3) Fraud, as used herein, means (i) acts of fraud corruption or attempts to defraud the Federd
Government or to corrupt its agents, (ii) acts that constitute a cause for debarment or suspension (as
specified in agency regulations), and (iii) acts which violate the False Claims Act, 31 U.S.C., sections
3729-3731, or the Anti-Kickback Act, 41 U.S.C., sections 51 and 54.

(4) Penalty does not include restitution, reimbursement, or compensatory damages.
(5) Proceeding includes an investigation.

b. (1) Except as otherwise described herein, costs incurred in connection with any criminal, civil or
administrative proceeding (including filing of a false certification) commenced by the Federa
Government, or a State, local or foreign government, are not allowable if the proceeding: (1) relates
to aviolation of, or fallure to comply with, a Federal, State, local or foreign statute or regulation by
the organization (including its agents and employees), and (2) results in any of the following
dispositions:



(@) Inacriminal proceeding, a conviction.

(b) In acivil or administrative proceeding involving an alegation of fraud or similar misconduct, a
determination of organizationa liability.

(c) In the case of any civil or administrative proceeding, the imposition of a monetary penalty.

(d) A fina decision by an appropriate Federa officid to debar or suspend the organization, to rescind
or void an award, or to terminate an award for default by reason of a violation or failure to comply
with alaw or regulation.

(e) A disposition by consent or compromise, if the action could have resulted in any of the
dispositions described in (@), (b), (c) or (d).

(2) If more than one proceeding involves the same aleged misconduct, the costs of all such
proceedings shall be unalowable if any one of them results in one of the dispositions shown in
subparagraph b.(2).

c. If aproceeding referred to in subparagraph b is commenced by the Federal Government and is
resolved by consent or compromise pursuant to an agreement entered into by the organization and
the Federal Government, then the costs incurred by the organization in connection with such
proceedings that are otherwise not allowable under subparagraph b may be allowed to the extent
specifically provided in such agreement.

d. If a proceeding referred to in subparagraph b is commenced by a State, local or foreign
government, the authorized Federa officid may alow the costs incurred by the organization for such
proceedings, if such authorized official determines that the costs were incurred as a result of (1) a
gpecific term or condition of a federally-sponsored award, or (2) specific written direction of an
authorized official of the sponsoring agency.

e. Costs incurred in connection with proceedings described in subpar agraph b, but which are not
made unalowable by that subparagraph, may be allowed by the Federal Government, but only to the
extent that:

(1) The costs are reasonablein relation to the activities required to deal with the proceeding and the
underlying cause of action;

(2) Payment of the costs incurred, as allowable and allocable costs, is not prohibited by any other
provision(s) of the sponsored award,;

(3) The costs are not otherwise recovered from the Federal Government or a third party, either
directly as aresult of the proceeding or otherwise; and,

(4) The percentage of costs allowed does not exceed the percentage determined by an authorized
Federal officia to be appropriate, considering the complexity of the litigation, generally accepted



principles governing the award of lega feesin civil actionsinvolving the United States as a party, and
such other factors as may be appropriate. Such percentage shall not exceed 80 percent. However, if
an agreement reached under subpar agr aph c has explicitly considered this 80 percent limitation and
permitted a higher percentage, then the full amount of costs resulting from that agreement shall be
alowable.

f. Costsincurred by the organization in connection with the defense of suits brought by its employees
or ex-employees under section 2 of the Mgor Fraud Act of 1988 (Pub. L. 100-700), including the
cost of al relief necessary to make such employee whole, where the organization was found liable
or settled, are unallowable.

g. Costs of legd, accounting, and consultant services, and related costs, incurred in connection with
defense against Federal Government claims or appeal's, antitrust suits, or the prosecution of clams
or appedls against the Federal Government, are unallowable.

h. Costs of legd, accounting, and consultant services, and related costs, incurred in connection with
patent infringement litigation, are unallowable unless otherwise provided for in the sponsored awards.

i. Costs which may be unallowable under this paragraph, including directly associated costs, shall be
segregated and accounted for by the organization separately. During the pendency of any proceeding
covered by subparagraphs b and f, the Federal Government shall generally withhold payment of
such cogts. However, if in the best interests of the Federal Government, the Federal Government may
provide for conditional payment upon provision of adequate security, or other adequate assurance,
and agreements by the organization to repay all unalowable costs, plus interest, if the costs are
subsequently determined to be unallowable.

11. Depreciation and use allowances.

a. Compensation for the use of buildings, other capital improvements, and equipment on hand may
be made through use alowances or depreciation. However, except as provided in subparagraph f,
acombination of the two methods may not be used in connection with a single class of fixed assets
(e.g., buildings, office equipment, computer equipment, etc.).

b. The computation of use allowances or depreciation shall be based on the acquisition cost of the
assetsinvolved. The acquigition cost of an asset donated to the organization by athird party shall be
its fair market value at the time of the donation.

c. The computation of use alowances or depreciation will exclude:

(1) The cost of land;

(2) Any portion of the cost of buildings and equipment borne by or donated by the Federd
Government irrespective of where title was originaly vested or where it presently resides; and

(3) Any portion of the cost of buildings and equipment contributed by or for the organization in
satisfaction of a statutory matching requirement.

d. Where the use allowance method is followed, the use allowance for buildings and improvement
(including land improvements, such as paved parking areas, fences, and sidewalks) will be computed
at an annua rate not exceeding two percent of acquisition cost. The use allowance for equipment will
be computed at an annual rate not exceeding six and two-thirds percent of acquisition cost. When the



use dlowance method is used for buildings, the entire building must be treated as a single asset; the
building's components (e.g., plumbing system, heating and air conditioning, etc.) cannot be segregated
from the building's shell. The two percent limitation, however, need not be applied to equipment
which is merely attached or fastened to the building but not permanently fixed to it and which is used
as furnishings or decorations or for specialized purposes (e.g., dentist chairs and dental treatment
units, counters, laboratory benches bolted to the floor, dishwashers, carpeting, etc.). Such equipment
will be considered as not being permanently fixed to the building if it can be removed without the
need for costly or extensive alterations or repairs to the building or the equipment. Equipment that
meets these criteria will be subject to the six and two-thirds percent equipment use allowance
limitation.

e. Where depreciation method is followed, the period of useful service (useful life) established in each
case for usable capitd assets must take into consideration such factors as type of construction, nature
of the equipment used, technological developments in the particular program area, and the renewal
and replacement policiesfollowed for the individual items or classes of assets involved. The method
of depreciation used to assign the cost of an asset (or group of assets) to accounting periods shall
reflect the pattern of consumption of the asset during its useful life. In the absence of clear evidence
indicating that the expected consumption of the asset will be significantly greater or lesser in the early
portions of its useful life than in the later portions, the straight-line method shall be presumed to be
the appropriate method. Depreciation methods once used shall not be changed unless approved in
advance by the cognizant Federa agency. When the depreciation method is introduced for application
to assets previoudy subject to a use alowance, the combination of use alowances and depreciation
applicable to such assets must not exceed the total acquisition cost of the assets. When the
depreciation method is used for buildings, a building's shell may be segregated from each building
component (e.g., plumbing system, heating, and air conditioning system, etc.) and each item
depreciated over its estimated useful life; or the entire building (i.e., the shell and all components) may
be treated as a single asset and depreciated over asingle useful life.

f. When the depreciation method is used for a particular class of assets, no depreciation may be
allowed on any such assets that, under subparagraph e, would be viewed as fully depreciated.
However, areasonable use dlowance may be negotiated for such assets if warranted after taking into
consideration the amount of depreciation previously charged to the Federal Government, the
estimated useful life remaining at time of negotiation, the effect of any increased maintenance charges
or decreased efficiency due to age, and any other factors pertinent to the utilization of the asset for
the purpose contempl ated.

g. Chargesfor use allowances or depreciation must be supported by adequate property records and
physicd inventories must be taken at least once every two years (a statistica sampling basis is
acceptable) to ensure that assets exist and are usable and needed. When the depreciation method is
followed, adequate depreciation records indicating the amount of depreciation taken each period must
also be maintained.

12. Donations.

a. Servicesreceived.

(1) Donated or volunteer services may be furnished to an organization by professional and technical
personnel, consultants, and other skilled and unskilled labor. The value of these services is not
reimbursable either as a direct or indirect cost.



(2) The value of donated services utilized in the performance of a direct cost activity shall be
considered in the determination of the organization's indirect cost rate(s) and, accordingly, shall be
allocated a proportionate share of applicable indirect costs when the following circumstances exist:

(a) The aggregate value of the servicesis materid,
(b) The services are supported by a significant amount of the indirect costs incurred by the
organi zation;

(c) Thedirect cost activity is not pursued primarily for the benefit of the Federal Government,

(3) In those instances where there is no basis for determining the fair market value of the services
rendered, the recipient and the cognizant agency shall negotiate an appropriate allocation of indirect
cost to the services.

(4) Where donated services directly benefit a project supported by an award, the indirect costs
allocated to the services will be considered as a part of the total costs of the project. Such indirect
costs may be reimbursed under the award or used to meet cost sharing or matching requirements.
(5) The value of the donated services may be used to meet cost sharing or matching requirements
under conditions described in Sec.__ .23 of Circular A-110. Where donated services are treated as
indirect codts, indirect cost rates will separate the value of the donations so that reimbursement will
not be made.

(6) Fair market value of donated services shall be computed as follows:

(a) Ratesfor volunteer services. Rates for volunteers shall be consistent with those regular rates
paid for smilar work in other activities of the organization. In cases where the kinds of skills involved
are not found in other activities of the organization, the rates used shall be consistent with those paid
for similar work in the labor market in which the organization competes for such skills.

(b) Services donated by other organizations. When an employer donates the services of an
employee, these services shal be valued at the employee's regular rate of pay (exclusive of fringe
benefits and indirect costs), provided the services are in the same skill for which the employee is
normally paid. If the services are not in the same skill for which the employee is normally paid, fair
market value shall be computed in accordance with subparagraph (a).

b. Goods and space.

(1) Donated goods, i.e., expendable persona property/supplies, and donated use of space may be
furnished to an organization. The value of the goods and space is not reimbursable either as a direct
or indirect cost.

(2) The value of the donations may be used to meet cost sharing or matching share requirements
under the conditions described in Sec.__.23 of Circular A-110. The value of the donations shall be
determined in accordance with Sec._ .23 of Circular A-110. Where donations are treated as indirect
costs, indirect cost rates will separate the value of the donations so that reimbursement will not be
made.

13. Employee morale, health, and welfare costs and credits. The costs of house publications,
health or first-aid clinics, and/or infirmaries, recreational activities, employees counseling services,
and other expenses incurred in accordance with the organization's established practice or custom for
the improvement of working conditions, employer-employee relations, employee morale, and



employee performance are dlowable. Such costs will be equitably apportioned to al activities of the
organization. Income generated from any of these activities will be credited to the cost thereof unless
such income has been irrevocably set over to employee welfare organizations.

14. Entertainment costs. Costs of amusement, diversion, social activities, ceremonials, and costs
relating thereto, such as meals, lodging, rentals, transportation, and gratuities are unallowable (but
see par agraphs 13 and 30).

15. Equipment and other capital expenditures.

a Asused in this paragraph, the following terms have the meanings set forth below:

(1) "Equipment” means an article of nonexpendable, tangible personal property having a useful life
of more than one year and an acquisition cost which equals or exceeds the lesser of (a) the
capitaization levd established by the organization for the financial statement purposes, or (b) $5000.
The unamortized portion of any equipment written off as aresult of a change in capitalization levels
may be recovered by continuing to claim the otherwise allowable use alowances or depreciation on
the equipment, or by amortizing the amount to be written off over a period of years as negotiated
with the Federal cognizant agency.

(2) Acquisition cost means the net invoice unit price of an item of equipment, including the cost of
any modifications, attachments, accessories, or auxiliary apparatus necessary to make it usable for
the purpose for which it is acquired. Ancillary charges, such as taxes, duty, protective in-transit
insurance, freight, and ingtallation shal beincluded in or excluded from acquisition cost in accordance
with the organization's regular written accounting practices.

(3) Special purpose equipment means equipment which is usable only for research, medical,
scientific, or technical activities. Examples of special purpose equipment include microscopes, x-ray
machines, surgical instruments, and spectrometers.

(4) General purpose equipment means equipment which is usable for other than research, medical,
scientific, or technical activities, whether or not specia modifications are needed to make them
suitable for a particular purpose. Examples of genera purpose equipment include office equipment
and furnishings, air conditioning equipment, reproduction and printing equipment, motor vehicles,
and automatic data processing equipment.

b. (1) Capita expendituresfor generd purpose equipment are undlowable as a direct cost except with
the prior approval of the awarding agency.

(2) Capita expenditures for specia purpose equipment are allowable as direct costs, provided that
items with a unit cost of $5000 or more have the prior approval of awarding agency.

c. Capital expenditures for land or buildings are unallowable as a direct cost except with the prior
approval of the awarding agency.

d. Capita expenditures for improvements to land, buildings, or equipment which materially increase
their value or useful life are unallowable as a direct cost except with the prior approva of the
awarding agency.

e. Equipment and other capital expenditures are unalowable as indirect costs. However, see
paragraph 11 for dlowahility of use alowances or depreciation on buildings, capital improvements,
and equipment. Also, see paragraph 46 for alowability of rental costs for land, buildings, and



equipment.

16. Fines and penalties. Costs of fines and penalties resulting from violations of, or failure of the
organization to comply with Federal, State, and local laws and regulations are unallowable except
when incurred as aresult of compliance with specific provisons of an award or instructions in writing
from the awarding agency.

17. Fringe benefits. See subparagraph 7.f.

18. Goods or services for personal use. Costs of goods or services for persona use of the
organization's employees are unadlowable regardiess of whether the cost is reported as taxable income
to the employees.

19. Housing and personal living expenses.

a. Costs of housing (e.g., depreciation, maintenance, utilities, furnishings, rent, etc.), housing
allowances and personal living expenses for/of the organization's officers are unalowable as fringe
benefit or indirect costs regardiess of whether the cost is reported as taxable income to the
employees. These costs are alowable as direct costs to sponsored award when necessary for the
performance of the sponsored award and approved by awarding agencies.

b. The term "officers’ includes current and past officers and employees.
20. Idlefacilities and idle capacity.

a Asused in this paragraph, the following terms have the meanings set forth below:

(1) Facilitiesmeansland and buildings or any portion thereof, equipment individually or collectively,
or any other tangible capital asset, wherever located, and whether owned or leased by the
organization.

(2) Idle facilities means completely unused facilities that are excess to the organization's current
needs.

(3) Idle capacity means the unused capacity of partidly used facilities. It is the difference between
that which afacility could achieve under 100 percent operating time on a one-shift basis less operating
interruptions resulting from time lost for repairs, setups, unsatisfactory materials, and other normal
delays, and the extent to which the facility was actually used to meet demands during the accounting
period. A multi-shift basis may be used if it can be shown that this amount of usage could normally
be expected for the type of facility involved.

(4) Cogtsof idlefacilities or idle capacity means costs such as maintenance, repair, housing, rent,
and other related costs, e.g., property taxes, insurance, and depreciation or use allowances.

b. The costs of idle facilities are unallowable except to the extent that:

(1) They are necessary to meet fluctuations in workload; or

(2) Although not necessary to meet fluctuations in workload, they were necessary when acquired and
are now idle because of changes in program requirements, efforts to achieve more economical
operations, reorganization, termination, or other causes which could not have been reasonably
foreseen. Under the exception stated in this subparagraph, costs of idle facilities are allowable for a



reasonable period of time, ordinarily not to exceed one year, depending upon the initiative taken to
use, lease, or dispose of such facilities (but see subparagraphs 48.b and d).

c. The costs of idle capacity are normal costs of doing business and are a factor in the norma
fluctuations of usage or indirect cost rates from period to period. Such costs are allowable, provided
the capacity is reasonably anticipated to be necessary or was originally reasonable and is not subject
to reduction or elimination by subletting, renting, or sale, in accordance with sound business,
€conomics, or security practices. Widespread idle capacity throughout an entire facility or among a
group of assets having substantially the same function may be idle facilities.

21. Independent resear ch and development. [Reserved]
22. Insurance and indemnification.

a. Insurance includes insurance which the organization is required to carry, or which is approved,
under the terms of the award and any other insurance which the organization maintains in connection
with the general conduct of its operations. This paragraph does not apply to insurance which
represents fringe benefits for employees (see subparagraphs 7.f and 7.h(2)).

(1) Costs of insurance required or approved, and maintained, pursuant to the award are allowable.
(2) Costs of other insurance maintained by the organization in connection with the general conduct
of its operations are allowable subject to the following limitations:

(a) Types and extent of coverage shall be in accordance with sound business practice and the rates
and premiums shall be reasonable under the circumstances.

(b) Costs dlowed for business interruption or other similar insurance shall be limited to exclude
coverage of management fees.

(c) Costs of insurance or of any provisions for a reserve covering the risk of loss or damage to
Federal property are allowable only to the extent that the organization is liable for such loss or
damage.

(d) Provisonsfor areserve under a self-insurance program are alowable to the extent that types of
coverage, extent of coverage, rates, and premiums would have been allowed had insurance been
purchased to cover the risks. However, provision for known or reasonably estimated self-insured
lidbilities, which do not become payable for more than one year after the provision is made, shall not
exceed the present value of the liability.

(e) Costs of insurance on the lives of trustees, officers, or other employees holding positions of similar
responsibilities are alowable only to the extent that the insurance represents additional compensation
(see subparagraph 7.f(4)). The cost of such insurance when the organization is identified as the
beneficiary is unalowable.

(f) Insurance againsgt defects. Costs of insurance with respect to any costs incurred to correct defects
in the organization's materials or workmanship are unallowable.

(g9) Medicd liability (mapractice) insurance. Medicd liability insurance is an allowable cost of Federa
research programs only to the extent that the Federal research programs involve human subjects or
training of participants in research techniques. Medica liability insurance costs shall be treated as a
direct cost and shall be assigned to individual projects based on the manner in which the insurer
allocates the risk to the population covered by the insurance.



(3) Actud losses which could have been covered by permissible insurance (through the purchase of
insurance or a self-insurance program) are unallowable unless expressy provided for in the award,
except:

(a) Costs incurred because of losses not covered under nominal deductible insurance coverage
provided in keeping with sound business practice are allowable.

(b) Minor losses not covered by insurance, such as spoilage, breakage, and disappearance of supplies,
which occur in the ordinary course of operations, are allowable.

b. Indemnification includes securing the organization against liabilities to third persons and any other
loss or damage, not compensated by insurance or otherwise. The Federal Government is obligated
to indemnify the organization only to the extent expressly provided in the award.

23. Interest, fundraising, and investment management costs.
a Interest.

(1) Costsincurred for interest on borrowed capital or temporary use of endowment funds, however
represented, are unallowable. However, interest on debt incurred after the effective date of this
revison to acquire or replace capital assets (including renovations, alterations, equipment, land, and
capital assets acquired through capital leases), acquired after the effective date of this revision and
used in support of sponsored agreementsis allowable, provided that:

(a) For facilities acquisitions (excluding renovations and alterations) costing over $10 million where
the Federal Government's reimbursement is expected to equa or exceed 40 percent of an asset's cost,
the non-profit organization prepares, prior to the acquisition or replacement of the capital asset(s),
a judtification that demonstrates the need for the facility in the conduct of federally-sponsored
activities. Upon request, the needs justification must be provided to the Federa agency with cost
cognizance authority as a prerequisite to the continued alowability of interest on debt and
depreciation related to the facility. The needs justification for the acquisition of a facility should
include, at a minimum, the following:

A statement of purpose and justification for facility acquisition or replacement

A statement as to why current facilities are not adequate

A statement of planned future use of the facility

A description of the financing agreement to be arranged for the facility

A summary of the building contract with estimated cost information and statement of source and use
of funds

A schedule of planned occupancy dates

(b) For facilities costing over $500,000, the non-profit organization prepares, prior to the acquisition
or replacement of the facility, a lease/purchase analysis in accordance with the provisions of Sec.
__.30through __ .37 of Circular A-110, which shows that a financed purchase or capital lease isless
costly to the organization than other leasing aternatives, on a net present value basis. Discount rates
used should be equa to the non-profit organization's anticipated interest rates and should be no higher
than the fair market rate available to the non-profit organization from an unrelated ("arm's length™)
third-party. The lease/purchase analysis shall include a comparison of the net present value of the
projected total cost comparisons of both aternatives over the period the asset is expected to be used
by the non-profit organization. The cost comparisons associated with purchasing the facility shall
include the estimated purchase price, anticipated operating and maintenance costs (including property



taxes, if applicable) not included in the debt financing, less any estimated asset salvage value at the
end of the period defined above. The cost comparison for a capital lease shall include the estimated
tota lease payments, any estimated bargain purchase option, operating and maintenance costs, and
taxes not included in the capital |easing arrangement, less any estimated credits due under the lease
at the end of the period defined above. Projected operating lease costs shall be based on the
anticipated cost of leasing comparable facilities at fair market rates under rental agreements that
would be renewed or reestablished over the period defined above, and any expected maintenance
costs and alowable property taxes to be borne by the non-profit organization directly or as part of
the lease arrangement.

(c) The actual interest cost claimed is predicated upon interest rates that are no higher than the fair
market rate available to the non-profit organization from an unrelated ("arm's length™) third party.
(d) Investment earnings, including interest income, on bond or loan principal, pending payment of the
construction or acquisition costs, are used to offset allowable interest cost. Arbitrage earnings
reportable to the Internal Revenue Service are not required to be offset against alowable interest
costs.

(e) Reimbursements are limited to the least costly dternative based on the total cost analysis required
under subparagraph (b). For example, if an operating lease is determined to be less costly than
purchasing through debt financing, then rembursement is limited to the amount determined if leasing
had been used. In dl cases where alease/purchase analysis is performed, Federal reimbursement shall
be based upon the least expensive alternative.

() Non-profit organizations are also subject to the following conditions:

(i) Interest on debt incurred to finance or refinance assets acquired before or reacquired after the
effective date of this Circular is not allowable.

(ii) For debt arrangements over $1 million, unless the non-profit organization makes an initia equity
contribution to the asset purchase of 25 percent or more, non-profit organizations shall reduce clams
for interest expense by an amount equal to imputed interest earnings on excess cash flow, which is
to be calculated as follows. Annually, non-profit organizations shall prepare a cumulative (from the
inception of the project) report of monthly cash flows that includes inflows and outflows, regardless
of the funding source. Inflows consist of depreciation expense, amortization of capitalized
construction interest, and annual interest expense. For cash flow calculations, the annual inflow
figures shdl be divided by the number of monthsin the year (usually 12) that the building isin service
for monthly amounts. Outflows consist of initial equity contributions, debt principa payments (less
the pro rata share attributable to the unalowable costs of land) and interest payments. Where
cumulative inflows exceed cumulative outflows, interest shall be calculated on the excess inflows for
that period and be treated as areduction to alowable interest expense. The rate of interest to be used
to compute earnings on excess cash flows shall be the three month Treasury Bill closing rate as of the
last business day of that month.

(iti) Substantial relocation of federally-sponsored activities from afacility financed by indebtedness,
the cost of which was funded in whole or part through Federal reimbursements, to another facility
prior to the expiration of a period of 20 years requires notice to the Federal cognizant agency. The
extent of the relocation, the amount of the Federd participation in the financing, and the depreciation
and interest charged to date may require negotiation and/or downward adjustments of replacement
space charged to Federal programs in the future.

(iv) The dlowable costs to acquire facilities and equipment are limited to afair market value available



to the non-profit organization from an unrelated ("arm's length") third party.

(2) For non-profit organizations subject to "full coverage™ under the Cost Accounting Standards
(CAS) as defined at 48 CFR 9903.201, the interest dlowability provisions of subparagraph a do not
apply. Instead, these organizations sponsored agreements are subject to CAS 414 (48 CFR
9903.414), cost of money as an element of the cost of facilities capital, and CAS 417 (48 CFR
9903.417), cost of money as an element of the cost of capital assets under construction.

(3) The following definitions are to be used for purposes of paragraph 23:

(a) Re-acquired assets means assets held by the non-profit organization prior to the effective date
of thisrevison that have again come to be held by the organization, whether through repurchase or
refinancing. It does not include assets acquired to replace older assets.

(b) Initial equity contribution means the amount or value of contributions made by non-Federd
entities for the acquisition of the asset or prior to occupancy of facilities.

(c) Asset costs means the capitalizable costs of an asset, including construction costs, acquisition
costs, and other such costs capitalized in accordance with GAAP.

b. Costs of organized fundraising, including financial campaigns, endowment drives, solicitation of
gifts and bequests, and similar expenses incurred solely to raise capital or obtain contributions are
unallowable.

c. Cogts of investment counsel and staff and smilar expenses incurred solely to enhance income from
investments are unallowable.

d. Fundraising and investment activities shall be alocated an appropriate share of indirect costs under
the conditions described in subpar agraph B.3 of Attachment A.

24. Labor relations costs. Costs incurred in maintaining satisfactory relations between the
organization and its employees, including costs of labor management committees, employee
publications, and other related activities are allowable.

25. Laobbying.

a. Notwithstanding other provisions of this Circular, costs associated with the following activities are
unallowable:

(1) Attempts to influence the outcomes of any Federd, State, or local election, referendum, initiative,
or similar procedure, through in kind or cash contributions, endorsements, publicity, or similar
activity;

(2) Egtablishing, administering, contributing to, or paying the expenses of a political party, campaign,
political action committee, or other organization established for the purpose of influencing the
outcomes of elections;

(3) Any attempt to influence: (i) The introduction of Federd or State legidlation; or (ii) the enactment
or modification of any pending Federa or State legidation through communication with any member
or employee of the Congress or State legidature (including efforts to influence State or local officias
to engage in smilar lobbying activity), or with any Government official or employee in connection
with adecision to sign or veto enrolled legidation;

(4) Any attempt to influence: (i) The introduction of Federd or State legidation; or (ii) the enactment
or modification of any pending Federd or State legidation by preparing, distributing or using publicity



or propaganda, or by urging members of the general public or any segment thereof to contribute to
or participate in any mass demonstration, march, rally, fundraising drive, lobbying campaign or |etter
writing or telephone campaign; or

(5) Legidative liaison activities, including attendance at legidative sessions or committee hearings,
gathering information regarding legidation, and analyzing the effect of legidation, when such
activitiesare carried on in support of or in knowing preparation for an effort to engage in unallowable
lobbying.

b. The following activities are excepted from the coverage of subparagraph a:

(1) Providing atechnical and factual presentation of information on a topic directly related to the
performance of agrant, contract or other agreement through hearing testimony, statements or letters
to the Congress or a State legidature, or subdivision, member, or cognizant staff member thereof, in
response to a documented request (including a Congressional Record notice requesting testimony or
statements for the record at aregularly scheduled hearing) made by the recipient member, legidative
body or subdivision, or a cognizant staff member thereof; provided such information is readily
obtainable and can be readily put in deliverable form; and further provided that costs under this
section for travel, lodging or meals are unallowable unless incurred to offer testimony at aregularly
scheduled Congressional hearing pursuant to a written request for such presentation made by the
Chairman or Ranking Minority Member of the Committee or Subcommittee conducting such hearing.

(2) Any lobbying made unalowable by subpar agraph a(3) to influence State legislation in order to
directly reduce the cost, or to avoid material impairment of the organization's authority to perform
the grant, contract, or other agreement.

(3) Any activity specifically authorized by statute to be undertaken with funds from the grant,
contract, or other agreement.

C. (1) When an organization seeks reimbursement for indirect costs, total lobbying costs shall be
separately identified in the indirect cost rate proposal, and thereafter treated as other unallowable
activity costs in accordance with the procedures of subparagraph B.3 of Attachment A.

(2) Organizations shall submit, as part of the annual indirect cost rate proposal, a certification that
the requirements and standards of this paragraph have been complied with.

(3) Organizations shall maintain adequate records to demonstrate that the determination of costs as
being allowable or unallowable pursuant to paragraph 25 complies with the requirements of this
Circular.

(4) Time logs, caendars, or similar records shall not be required to be created for purposes of
complying with this paragraph during any particular calendar month when: (1) the employee engages
in lobbying (as defined in subparagraphs (a) and (b)) 25 percent or less of the employee's
compensated hours of employment during that calendar month, and (2) within the preceding five-year
period, the organization has not materially misstated allowable or unallowable costs of any nature,
including legidative lobbying costs. When conditions (1) and (2) are met, organizations are not
required to establish records to support the allowabliliy of clamed costs in addition to records aready
required or maintained. Also, when conditions (1) and (2) are met, the absence of time logs,
caendars, or smilar records will not serve as abasis for disallowing costs by contesting estimates of
lobbying time spent by employees during a calendar month.

(5) Agencies shall establish procedures for resolving in advance, in consultation with OMB, any
significant questions or disagreements concerning the interpretation or application of paragraph 25.



Any such advance resolution shall be binding in any subsequent settlements, audits or investigations
with respect to that grant or contract for purposes of interpretation of this Circular; provided,
however, that this shall not be construed to prevent a contractor or grantee from contesting the
lawfulness of such a determination.

26. L osses on other awards. Any excess of costs over income on any award is unallowable as a cost
of any other award. This includes, but is not limited to, the organization's contributed portion by
reason of cost sharing agreements or any under-recoveries through negotiation of lump sumsfor, or
cellings on, indirect costs.

27. Maintenance and repair costs. Costs incurred for necessary maintenance, repair, or upkeep of
buildings and equipment (including Federa property unless otherwise provided for) which neither add
to the permanent value of the property nor appreciably prolong its intended life, but keep it in an
efficient operating condition, are allowable. Costs incurred for improvements which add to the
permanent value of the buildings and equipment or appreciably prolong their intended life shall be
treated as capital expenditures (see paragraph 15).

28. Materialsand supplies. The costs of materials and supplies necessary to carry out an award are
allowable. Such costs should be charged at their actua prices after deducting all cash discounts, trade
discounts, rebates, and alowances received by the organization. Withdrawals from general stores or
stockrooms should be charged at cost under any recognized method of pricing consistently applied.
Incoming transportation charges may be a proper part of material cost. Materials and supplies
charged as a direct cost should include only the materials and supplies actually used for the
performance of the contract or grant, and due credit should be given for any excess materias or
supplies retained, or returned to vendors.

29. Meetings and confer ences.

a. Costs associated with the conduct of meetings and conferencesinclude the cost of renting facilities,
medls, speakers fees, and the like. But see paragraph 14, Entertainment costs, and par agraph 34,
Participant support costs.

b. To the extent that these costs are identifiable with a particular cost objective, they should be
charged to that objective (see paragraph B of Attachment A). These costs are allowable, provided
that they meet the genera tests of allowability, shown in paragraph A of Attachment A to this
Circular.

c. Costs of meetings and conferences held to conduct the general administration of the organization
are alowable.

30. Member ships, subscriptions, and professional activity costs.

a. Costs of the organization's membership in business, technical, and professional organizations are
alowable.

b. Costs of the organization's subscriptions to business, professional, and technical periodicals are
alowable.



c. Costs of meetings and conferences, when the primary purpose is the dissemination of technical
information, are dlowable. Thisincludes costs of meals, transportation, rental of facilities, and other
items incidental to such meetings or conferences.

d. Cogts of membership in any civic or community organization are allowable with prior approva by
Federal cognizant agency.

e. Cogts of membership in any country club or socia or dining club or organization are unallowable.

31. Organization costs. Expenditures, such as incorporation fees, brokers fees, fees to promoters,
organizers or management consultants, attorneys, accountants, or investment counselors, whether
or not employees of the organization, in connection with establishment or reorganization of an
organization, are unallowable except with prior approval of the awarding agency.

32. Overtime, extra-pay shift, and multi-shift premiums. Premiums for overtime, extra-pay shifts,
and multi-shift work are allowable only with the prior approval of the awarding agency except:

a. When necessary to cope with emergencies, such as those resulting from accidents, natural disasters,
breakdowns of equipment, or occasional operational bottlenecks of a sporadic nature.

b. When employees are performing indirect functions, such as administration, maintenance, or
accounting.

c. In the performance of tests, laboratory procedures, or other similar operations which are
continuous in nature and cannot reasonably be interrupted or otherwise completed.
d. When lower overall cost to the Federal Government will result.

33. Page chargesin professional journals. Page charges for professional journal publications are
allowable as a necessary part of research costs, where:

a. The research papers report work supported by the Federal Government; and
b. The charges are levied impartially on all research papers published by the journal, whether or not
by federally-sponsored authors.

34. Participant support costs. Participant support costs are direct costs for items such as stipends
or subsistence alowances, travel alowances, and registration fees paid to or on behalf of participants
or trainees (but not employees) in connection with meetings, conferences, symposia, or training
projects. These costs are allowable with the prior approval of the awarding agency.

35. Patent costs.

a. Costs of (i) preparing disclosures, reports, and other documents required by the award and of
searching the art to the extent necessary to make such disclosures, (ii) preparing documents and any
other patent costs in connection with the filing and prosecution of a United States patent application
where title or royalty-free license is required by the Federa Government to be conveyed to the
Federal Government, and (iii) general counseling services relating to patent and copyright matters,



such as advice on patent and copyright laws, regulations, clauses, and employee agreements are
allowable (but see paragraph 39).

b. Cost of preparing disclosures, reports, and other documents and of searching the art to the extent
necessary to make disclosures, if not required by the award, are unallowable. Costs in connection with
(i) filing and prosecuting any foreign patent application, or (ii) any United States patent application,
where the award does not require conveying title or aroyaty-free license to the Federal Government,
are unallowable (also see paragraph 47).

36. Pension plans. See subparagraph 7.h.

37. Plant security costs. Necessary expenses incurred to comply with Federal security requirements
or for facilities protection, including wages, uniforms, and equipment of personnel are allowable.

38. Pre-award costs. Pre-award costs are those incurred prior to the effective date of the award
directly pursuant to the negotiation and in anticipation of the award where such costs are necessary
to comply with the proposed delivery schedule or period of performance. Such costs are allowable
only to the extent that they would have been dlowable if incurred after the date of the award and only
with the written approval of the awarding agency.

39. Professional service costs.

a. Cogts of professona and consultant services rendered by persons who are members of a particular
profession or possess a special skill, and who are not officers or employees of the organization, are
allowable, subject to subparagraphs b and ¢ when reasonable in relation to the services rendered
and when not contingent upon recovery of the costs from the Federal Government.

b. In determining the allowability of costs in a particular case, no single factor or any specid
combination of factors is necessarily determinative. However, the following factors are relevant:
(1) The nature and scope of the service rendered in relation to the service required.

(2) The necessity of contracting for the service, considering the organization's capability in the
particular area.

(3) The past pattern of such costs, particularly in the years prior to Federal awards.

(4) The impact of Federal awards on the organization's business (i.e., what new problems have
arisen).

(5) Whether the proportion of Federa work to the organization'stotal business is such as to influence
the organization in favor of incurring the cost, particularly where the services rendered are not of a
continuing nature and have little relationship to work under Federal grants and contracts.

(6) Whether the service can be performed more economically by direct employment rather than
contracting.

(7) The qualifications of the individual or concern rendering the service and the customary fees
charged, especially on non-Federal awards.

(8) Adequecy of the contractual agreement for the service (e.g., description of the service, estimate
of time required, rate of compensation, and termination provisions).

c. In addition to the factors in subpar agraph b, retainer fees to be allowable must be supported by
evidence of bonafide services available or rendered.



40. Profits and losses on disposition of depreciable property or other capital assets.

a. (1) Gains and losses on sale, retirement, or other disposition of depreciable property shall be
included in the year in which they occur as credits or charges to cost grouping(s) in which the
depreciation applicable to such property was included. The amount of the gain or loss to be included
asacredit or charge to the appropriate cost grouping(s) shall be the difference between the amount
realized on the property and the undepreciated basis of the property.

(2) Gains and losses on the disposition of depreciable property shall not be recognized as a separate
credit or charge under the following conditions:

(@) The gain or loss is processed through a depreciation reserve account and is reflected in the
depreciation alowable under paragraph 11.

(b) The property is given in exchange as part of the purchase price of asimilar item and the gain or
loss is taken into account in determining the depreciation cost basis of the new item.

(c) A lossresults from the failure to maintain permissible insurance, except as otherwise provided in
subparagraph 22.a(3).

(d) Compensation for the use of the property was provided through use allowances in lieu of
depreciation in accordance with paragraph 11.

(e) Gainsand losses arising from mass or extraordinary sales, retirements, or other dispositions shall
be considered on a case-by-case basis.

b. Gains or losses of any nature arising from the sale or exchange of property other than the property
covered in subparagraph a shall be excluded in computing award costs.

41. Publication and printing costs.

a. Publication costs include the costs of printing (including the processes of composition,
plate-making, press work, binding, and the end products produced by such processes), distribution,
promotion, mailing, and genera handling.

b. If these costs are not identifiable with a particular cost objective, they should be allocated as
indirect costs to al benefiting activities of the organization.

c. Publication and printing costs are undlowabl e as direct costs except with the prior approval of the
awarding agency.

d. The cost of page chargesin journalsis addressed paragraph 33.

42. Rearrangement and alteration costs. Costs incurred for ordinary or normal rearrangement and
alteration of facilities are dlowable. Specid arrangement and alteration costs incurred specifically for
the project are allowable with the prior approval of the awarding agency.

43. Reconversion costs. Costs incurred in the restoration or rehabilitation of the organization's
facilities to gpproximately the same condition existing immediately prior to commencement of Federal
awards, fair wear and tear excepted, are allowable.

44. Recruiting costs.

a. Subject to subparagraphs b, ¢, and d, and provided that the size of the staff recruited and
maintained isin keeping with workload requirements, costs of "help wanted" advertising, operating



costs of an employment office necessary to secure and maintain an adequate staff, costs of operating
an aptitude and educational testing program, travel costs of employees while engaged in recruiting
personnd, travel costs of gpplicants for interviews for prospective employment, and relocation costs
incurred incident to recruitment of new employees, are allowable to the extent that such costs are
incurred pursuant to awell-managed recruitment program. Where the organization uses employment
agencies, costs that are not in excess of standard commercial rates for such services are alowable.

b. In publications, costs of help wanted advertising that includes color, includes advertisng material
for other than recruitment purposes, or is excessive in size (taking into consideration recruitment
purposes for which intended and normal organizational practices in this respect), are unallowable.

c. Costs of help wanted advertising, special emoluments, fringe benefits, and salary allowances
incurred to attract professional personnel from other organizations that do not meet the test of
reasonableness or do not conform with the established practices of the organization, are unallowable.

d. Where relocation costs incurred incident to recruitment of a new employee have been alowed
either asan alocable direct or indirect cost, and the newly hired employee resigns for reasons within
his control within twelve months after being hired, the organization will be required to refund or
credit such relocation costs to the Federal Government.

45. Relocation costs.

a. Relocation costs are costs incident to the permanent change of duty assignment (for an indefinite
period or for a stated period of not less than 12 months) of an existing employee or upon recruitment
of a new employee. Relocation costs are alowable, subject to the limitation described in
subparagraphsb, c, and d, provided that:

(2) The moveisfor the benefit of the employer.

(2) Reembursement to the employee is in accordance with an established written policy consistently
followed by the employer.

(3) The reimbursement does not exceed the employee's actua (or reasonably estimated) expenses.

b. Allowable relocation costs for current employees are limited to the following:

(1) The cogts of trangportation of the employee, members of his immediate family and his household,
and personal effects to the new location.

(2) The cogts of finding a new home, such as advance trips by employees and spouses to locate living
guarters and temporary lodging during the transition period, up to maximum period of 30 days,
including advance trip time.

(3) Closing costs, such as brokerage, legal, and appraisal fees, incident to the disposition of the
employee's former home. These costs, together with those described in (4), are limited to 8 per cent
of the sales price of the employee's former home.

(4) The continuing costs of ownership of the vacant former home after the settlement or lease date
of the employee's new permanent home, such as maintenance of buildings and grounds (exclusive of
fixing up expenses), utilities, taxes, and property insurance.

(5) Other necessary and reasonable expenses normally incident to relocation, such as the costs of
canceling an unexpired lease, disconnecting and reinstalling household appliances, and purchasing
insurance againgt loss of or damages to personal property. The cost of canceling an unexpired lease



is limited to three times the monthly rental.

c. Allowable relocation costs for new employees are limited to those described in (1) and (2) of
subparagraph b. When relocation costs incurred incident to the recruitment of new employees have
been alowed either asadirect or indirect cost and the employee resigns for reasons within his control
within 12 months after hire, the organization shall refund or credit the Federal Government for its
share of the cost. However, the costs of travel to an overseas|ocation shall be considered travel costs
in accordance with paragraph 55 and not relocation costs for the purpose of this paragraph if
dependents are not permitted at the location for any reason and the costs do not include costs of
transporting household goods.

d. The following costs related to relocation are unallowable:

(1) Fees and other costs associated with acquiring a new home.

(2) A loss on the sale of aformer home.

(3) Continuing mortgage principal and interest payments on a home being sold.

(4) Income taxes paid by an employee related to reimbursed relocation costs.

46. Rental costs.

a. Subject to the limitations described in subparagraphs b through d, rental costs are allowable to
the extent that the rates are reasonable in light of such factors as: rental costs of comparable property,
if any; market conditionsin the area; alternatives available; and the type, life expectancy, condition,
and value of the property leased.

b. Rental costs under sale and leaseback arrangements are dlowable only up to the amount that would
be allowed had the organization continued to own the property.

c. Rentd costs under less-than-arms-length leases are allowable only up to the amount that would be
allowed had title to the property vested in the organization. For this purpose, aless-than-arms-length
lease is one under which one party to the lease agreement is able to control or substantialy influence
the actions of the other. Such leases include, but are not limited to those between (i) divisions of an
organization; (ii) organizations under common control through common officers, directors, or
members; and (iii) an organization and a director, trustee, officer, or key employee of the organization
or his immediate family either directly or through corporations, trusts, or similar arrangements in
which they hold a controlling interest.

d. Rental costs under leases which are required to be treated as capital leases under GAAP, are
allowable only up to the amount that would be allowed had the organization purchased the property
on the date the lease agreement was executed, i.e., to the amount that minimally would pay for
depreciation or use alowances, maintenance, taxes, and insurance. Interest costs related to capitalized
leases are dlowable to the extent they meet criteriain subpar agraph 23.a. Unallowable costs include
amounts paid for profit, management fees, and taxes that would not have been incurred had the
organization purchased the facility.

47. Royalties and other costsfor use of patents and copyrights.

a. Roydlties on a patent or copyright or amortization of the cost of acquiring by purchase a copyright,
patent, or rights thereto, necessary for the proper performance of the award are allowable unless:
(1) The Federal Government has alicense or the right to free use of the patent or copyright.

(2) The patent or copyright has been adjudicated to be invalid, or has been administratively



determined to be invalid.

(3) The patent or copyright is considered to be unenforceable.

(4) The patent or copyright is expired.

b. Special care should be exercised in determining reasonableness where the royaties may have
arrived at as aresult of less-than-arm's-length bargaining, e.g.:

(1) Royalties paid to persons, including corporations, affiliated with the organization.

(2) Royalties paid to unaffiliated parties, including corporations, under an agreement entered into in
contemplation that a Federa award would be made.

(3) Royalties paid under an agreement entered into after an award is made to an organization.

c. In any case involving a patent or copyright formerly owned by the organization, the amount of
royalty alowed should not exceed the cost which would have been allowed had the organization
retained title thereto.

48. Sdling and marketing. Costs of selling and marketing any products or services of the
organization (unless allowed under paragraph 1 as dlowable public relations costs) are unallowable.
These costs, however, are dlowable as direct costs, with prior approval by awarding agencies, when
they are necessary for the performance of Federal programs.

49. Severance pay.

a. Severance pay, also commonly referred to as dismissal wages, is a payment in addition to regular
salaries and wages, by organizations to workers whose employment is being terminated. Costs of
severance pay are allowable only to the extent that in each case, it is required by (i) law, (ii)
employer-employee agreement, (iii) established policy that condtitutes, in effect, an implied agreement
on the organization's part, or (iv) circumstances of the particular employment.

b. Costs of severance payments are divided into two categories as follows:

(1) Actua normal turnover severance payments shall be alocated to all activities; or, where the
organization provides for a reserve for normal severances, such method will be acceptable if the
charge to current operations is reasonable in light of payments actually made for normal severances
over a representative past period, and if amounts charged are allocated to all activities of the
organization.

(2) Abnormal or mass severance pay is of such a conjectural nature that measurement of costs by
means of an accrual will not achieve equity to both parties. Thus, accruals for this purpose are not
allowable. However, the Federal Government recognizes its obligation to participate, to the extent
of itsfair share, in any specific payment. Thus, allowability will be considered on a case-by-case basis
in the event or occurrence.

c. Costs incurred in certain severance pay packages (commonly known as "a golden parachute"
payment) which are in an amount in excess of the normal severance pay paid by the organization to
an employee upon termination of employment and are paid to the employee contingent upon a change
in management control over, or ownership of, the organization's assets are unallowable.

d. Severance payments to foreign nationals employed by the organization outside the United States,
to the extent that the amount exceeds the customary or prevailing practices for the organization in



the United States are unalowable, unlessthey are necessary for the performance of Federal programs
and approved by awarding agencies.

e. Severance payments to foreign nationals employed by the organization outside the United States
due to the termination of the foreign national as aresult of the closing of, or curtailment of activities
by, the organization in that country, are unallowable, unless they are necessary for the performance
of Federal programs and approved by awarding agencies.

50. Specialized service facilities.

a. The costs of services provided by highly complex or specialized facilities operated by the
organization, such as dectronic computers and wind tunnels, are allowable, provided the charges for
the services meet the conditions of either subparagraph b or ¢ and, in addition, take into account
any items of income or Federd financing that qualify as applicable credits under subpar agraph A.5
of Attachment A.

b. The costs of such services, when material, must be charged directly to applicable awards based on
actual usage of the services on the basis of a schedule of rates or established methodology that (i)
does not discriminate against federally-supported activities of the organization, including usage by
the organization for interna purposes, and (ii) is designed to recover only the aggregate costs of the
services. The cogts of each service shal consst normdly of both its direct costs and its allocable share
of al indirect costs. Advance agreements pursuant to subparagraph A.6 of Attachment A are
particularly important in this situation.

c. Where the costs incurred for a service are not material, they may be allocated as indirect costs.

51. Taxes.

a. In general, taxes which the organization is required to pay and which are paid or accrued in
accordance with GAAP, and payments made to local governments in lieu of taxes which are
commensurate with the local government services received are allowable, except for (i) taxes from
which exemptions are available to the organization directly or which are available to the organization
based on an exemption afforded the Federal Government and in the latter case when the awarding
agency makes available the necessary exemption certificates, (ii) specia assessments on land which
represent capital improvements, and (iii) Federal income taxes.

b. Any refund of taxes, and any payment to the organization of interest thereon, which were allowed
as award costs, will be credited either as a cost reduction or cash refund, as appropriate, to the
Federal Government.

52. Termination costs. Termination of awards generally give rise to the incurrence of costs, or the
need for specid treatment of costs, which would not have arisen had the award not been terminated.
Cog principles covering these items are set forth below. They are to be used in conjunction with the
other provisions of this Circular in termination Situations.

a. Common items. The cost of items reasonably usable on the organization's other work shall not
be allowable unless the organization submits evidence that it would not retain such items at cost
without sustaining aloss. In deciding whether such items are reasonably usable on other work of the



organization, the awarding agency should consider the organization's plans and orders for current and
scheduled activity. Contemporaneous purchases of common items by the organization shall be
regarded as evidence that such items are reasonably usable on the organization's other work. Any
acceptance of common items as allocable to the terminated portion of the award shall be limited to
the extent that the quantities of such items on hand, in transit, and on order are in excess of the
reasonable quantitative requirements of other work.

b. Costs continuing after termination. If in aparticular case, despite al reasonable efforts by the
organization, certain costs cannot be discontinued immediately after the effective date of termination,
such costs are generaly dlowable within the limitations set forth in this Circular, except that any such
costs continuing after termination due to the negligent or willful failure of the organization to
discontinue such costs shall be unallowable.

C. Loss of useful value. Loss of useful value of special tooling, machinery and equipment which was
not charged to the award as a capital expenditure is generally allowable if:

(1) Such specid tooling, machinery, or equipment is not reasonably capable of use in the other work
of the organization.

(2) Theinterest of the Federd Government is protected by transfer of title or by other means deemed
appropriate by the awarding agency;

d. Rental costs. Rental costs under unexpired leases are generally alowable where clearly shown to
have been reasonably necessary for the performance of the terminated award less the residual value
of such leases, if (i) the amount of such rental claimed does not exceed the reasonable use value of
the property leased for the period of the award and such further period as may be reasonable, and (ii)
the organization makes al reasonable efforts to terminate, assign, settle, or otherwise reduce the cost
of such lease. There a'so may be included the cost of alterations of such leased property, provided
such alterations were necessary for the performance of the award, and of reasonable restoration
required by the provisions of the lease.

e. Settlement expenses. Settlement expenses including the following are generally alowable:

(1) Accounting, legd, clerical, and similar costs reasonably necessary for:

(a) The preparation and presentation to awarding agency of settlement claims and supporting data
with respect to the terminated portion of the award, unless the termination is for default (see Sec.
__.61 of Circular A-110); and

(b) The termination and settlement of subawards.

(2) Reasonable costs for the storage, trangportation, protection, and disposition of property provided
by the Federal Government or acquired or produced for the award, except when grantees or
contractors are reimbursed for disposals a a predetermined amount in accordance with Sec. .30
through __ .37 of Circular A-110.

(3) Indirect costs related to salaries and wages incurred as settlement expenses in subpar agr aphs
(1) and (2). Normally, such indirect costs shall be limited to fringe benefits, occupancy cost, and
immediate supervision.

f. Claims under subawards. Claims under subawards, including the allocable portion of claims
which are common to the award, and to other work of the organization are generally allowable. An
appropriate share of the organization's indirect expense may be dlocated to the amount of settlements
with subcontractors and/or subgrantees, provided that the amount allocated is otherwise consistent
with the basic guiddlines contained in Attachment A. The indirect expense so allocated shall exclude
the same and similar costs claimed directly or indirectly as settlement expenses.



53. Training and education costs.

a. Costs of preparation and maintenance of a program of instruction including but not limited to
on-the-job, classroom, and apprenticeship training, designed to increase the vocational effectiveness
of employees, including training materials, textbooks, salaries or wages of trainees (excluding
overtime compensation which might arise therefrom), and (i) salaries of the director of training and
staff when the training program is conducted by the organization; or (ii) tuition and fees when the
training isin an institution not operated by the organization, are alowable.

b. Costs of part-time education, at an undergraduate or post-graduate college level, including that
provided at the organization's own facilities, are allowable only when the course or degree pursued
isrelaive to the field in which the employee is now working or may reasonably be expected to work,
and are limited to:

(2) Training materials.

(2) Textbooks.

(3) Fees charges by the educational institution.

(4) Tuition charged by the educational institution or, in lieu of tuition, instructors salaries and the
related share of indirect costs of the educational institution to the extent that the sum thereof is not
in excess of the tuition which would have been paid to the participating educational institution.

(5) Saaries and related costs of instructors who are employees of the organization.

(6) Straight-time compensation of each employee for time spent attending classes during working
hours not in excess of 156 hours per year and only to the extent that circumstances do not permit the
operation of classes or attendance at classes after regular working hours, otherwise, such
compensation is unallowable.

c. Costs of tuition, fees, training materials, and textbooks (but not subsistence, salary, or any other
emoluments) in connection with full-time education, including that provided at the organization's own
facilities, at a post-graduate (but not undergraduate) college level, are allowable only when the course
or degree pursued isrelated to the field in which the employee is now working or may reasonably be
expected to work, and only where the costs receive the prior approval of the awarding agency. Such
costs are limited to the costs attributable to a total period not to exceed one school year for each
employee so trained. In unusual cases the period may be extended.

d. Cogts of attendance of up to 16 weeks per employee per year at specialized programs specifically
designed to enhance the effectiveness of executives or managers or to prepare employees for such
positions are dlowable. Such costs include enrollment fees, training materials, textbooks and related
charges, employees salaries, subsistence, and travel. Costs allowable under this paragraph do not
include those for courses that are part of a degree-oriented curriculum, which are alowable only to
the extent set forth in subparagraphsb and c.

e. Maintenance expense, and normal depreciation or fair rental, on facilities owned or leased by the
organization for training purposes are alowable to the extent set forth in paragraphs 11, 27, and
46.

f. Contributions or donations to educationa or training institutions, including the donation of facilities
or other properties, and scholarships or fellowships, are unallowable.

g. Training and education costsin excess of those otherwise allowable under subpar agraphs b and
¢ may be allowed with prior approval of the awarding agency. To be considered for approval, the
organization must demonstrate that such costs are consistently incurred pursuant to an established
training and education program, and that the course or degree pursued is relative to the field in which



the employee is now working or may reasonably be expected to work.

54. Transportation costs. Trangportation costs include freight, express, cartage, and postage charges
relating either to goods purchased, in process, or delivered. These costs are allowable. When such
costs can readily be identified with the itemsinvolved, they may be directly charged as transportation
costs or added to the cost of such items (see paragraph 28). Where identification with the materials
received cannot readily be made, trangportation costs may be charged to the appropriate indirect cost
accounts if the organization follows a consistent, equitable procedure in this respect.

55. Travd costs.

a. Travel costs are the expenses for transportation, lodging, subsistence, and related items incurred
by employees who are in travel status on official business of the organization. Travel costs are
allowable subject to subparagraphs b through e, when they are directly attributable to specific work
under an award or are incurred in the normal course of administration of the organization.

b. Such costs may be charged on an actual basis, on aper diem or mileage basisin lieu of actual costs
incurred, or on acombination of the two, provided the method used results in charges consistent with
those normally allowed by the organization in its regular operations.

c. The difference in cost between first-class air accommodations and less than first-class air
accommodations is unallowable except when less than first-class air accommodations are not
reasonably available to meet necessary mission requirements, such as where less than first-class
accommodations would (i) require circuitous routing, (ii) require travel during unreasonable hours,
(iii) greatly increase the duration of the flight, (iv) result in additiona costs which would offset the
transportation savings, or (v) offer accommodations which are not reasonably adequate for the
medical needs of the traveler.

d. Necessary and reasonable costs of family movements and personnel movements of a special or
mass nature are allowable, pursuant to par agr aphs 44 and 45, subject to allocation on the basis of
work or time period benefited when appropriate. Advance agreements are particularly important.
e. Direct charges for foreign travel costs are alowable only when the travel has received prior
approva of the awarding agency. Each separate foreign trip must be approved. For purposes of this
provision, foreign travel is defined as any travel outside of Canada and the United States and its
territories and possessions. However, for an organization located in foreign countries, the term
"foreign travel" means travel outside that country.

56. Trustees. Travel and subsistence costs of trustees (or directors) are allowable. The costs are
subject to restrictions regarding lodging, subsistence and air travel costs provided in paragraph 55.
ATTACHMENT C
Circular No. A-122
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State environmental protection agen-
cy; or the State Historic Preservation
Officer) or any other source qualified
to provide reliable information on the
particular property.

(d) Definition. Minor rehabilitation
means proposed fixing and repairs:

(1) Whose estimated cost is less than
75 percent of the estimated cost of re-
placement after completion;

(2) That does not involve changes in
land use from residential to nonresi-
dential, or from nonresidential to resi-
dential; and

(3) In the case of residential prop-
erties, that does not increase density
more than 20 percent.

(e) Project consultants. In achieving
compliance with these procedures, Bor-
rower’s architectural and engineering
consultants shall consider these envi-
ronmental factors and provide informa-
tion in their plan narratives as to how
their construction plans conform with
the above environmental factors. To fa-
cilitate HUD’s compliance with part 50,
the Borrower is required to submit the
consultant’s information and plan nar-
rative discussing the pertinent envi-
ronmental factors under this section.

§573.9 Other requirements.

(a) Nondiscrimination and equal oppor-
tunity. The nondiscrimination and
equal opportunity requirements de-
scribed in 24 CFR part 5, subpart A
apply to this part.

(b) 24 CFR part 84. The provisions of
24 CFR part 84 apply to guaranteed
loans under this part.

(c) Lead-based paint. Housing assisted
under this part is subject to the lead-
based paint requirements described in
24 CFR part 35.

(d) Labor standards—(1) Davis-Bacon.
All laborers and mechanics employed
by contractors or subcontractors in the
performance of construction work fi-
nanced in whole or in part with Guar-
anteed Loan Funds under this part
shall be paid wages at rates not less
than those prevailing on similar con-
struction in the locality as determined
by the Secretary of Labor in accord-
ance with the Davis-Bacon Act, as
amended (40 U.S.C. 276a-276a-5). This
paragraph shall apply to the rehabilita-
tion of residential property only if such
property contains not less than 8 units.

§573.11

(2) Volunteers. The provisions of para-
graph (d)(1) of this section shall not
apply to volunteers under the condi-
tions set forth in 24 CFR part 70. In ap-
plying part 70, loan guarantees under
this part shall be treated as a program
for which there is a statutory exemp-
tion for volunteers.

(3) Labor standards. Any contract,
subcontract, or building loan agree-
ment executed for a project subject to
Davis-Bacon wage rates under para-
graph (d)(1) of this section shall comply
with all labor standards and provisions
of 29 CFR parts 1, 3 and 5 that would be
applicable to a loan guarantee program
to which Davis-Bacon wage rates are
made applicable by statute.

§573.10 Fees for guaranteed loans.

(a) No fees will be assessed by HUD
for its guaranty of a loan under this
part.

(b) The lender may assess the Bor-
rower loan origination fees or other
charges provided that such fees and
charges are those charged by the lender
to its other customers for similar
transactions, and are no higher than
those charged by the lender for similar
transactions.

§573.11 Record access and record-

keeping.

Records pertaining to the loans made
by the Financial Institution shall be
held for the life of the loan. A lender
with a Section 4 Guaranteed Loan shall
allow HUD, the Comptroller General of
the United States, and their authorized
representatives access from time to
time to any documents, papers or files
which are pertinent to the guaranteed
loan, and to inspect and make copies of
such records which relate to any Sec-
tion 4 Loan. Any inspection will be
made during the lender’s regular busi-
ness hours or any other mutually con-
venient time.

PART 574—HOUSING OPPORTUNI-
TIES FOR PERSONS WITH AIDS
Subpart A—General

Sec.
574.3 Definitions.
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Subpart A—General

§574.3 Definitions.

The terms Grantee and Secretary are
defined in 24 CFR part 5.

Acquired immunodeficiency syndrome
(AIDS) or related diseases means the dis-
ease of acquired immunodeficiency
syndrome or any conditions arising
from the etiologic agent for acquired
immunodeficiency syndrome, including
infection with the human
immunodeficiency virus (HIV).

Administrative costs mean costs for
general management, oversight, co-
ordination, evaluation, and reporting
on eligible activities. Such costs do not
include costs directly related to carry-
ing out eligible activities, since those
costs are eligible as part of the activity
delivery costs of such activities.

Applicant means a State or city ap-
plying for a formula allocation as de-
scribed under §574.100 or a State, unit
of general local government, or a non-
profit organization applying for a com-
petitive grant as described under
§574.210.

City has the meaning given it in sec-
tion 102(a) of the Housing and Commu-
nity Development Act of 1974 (42 U.S.C.
5302).

Eligible Metropolitan Statistical Area
(EMSA) means a metropolitan statis-
tical area that has a population of
more than 500,000 and has more than
1,500 cumulative cases of AIDS.

Eligible person means a person with
acquired immunodeficiency syndrome
or related diseases who is a low-income
individual, as defined in this section,
and the person’s family. A person with
AIDS or related diseases or a family
member regardless of income is eligible
to receive housing information serv-
ices, as described in §574.300(b)(1). Any
person living in proximity to a commu-
nity residence is eligible to participate
in that residence’s community out-
reach and educational activities re-
garding AIDS or related diseases, as
provided in §574.300(b)(9).

Eligible State means a State that has:

(1) More than 1,500 cumulative cases
of AIDS in those areas of the State
outside of eligible metropolitan statis-
tical areas that are eligible to be fund-
ed through a qualifying city; and
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(2) A consolidated plan prepared, sub-
mitted, and approved in accordance
with 24 CFR part 91 that covers the as-
sistance to be provided under this part.
(A State may carry out activities any-
where in the State, including within an
EMSA.)

Family means a household composed
of two or more related persons. The
term family also includes one or more
eligible persons living with another
person or persons who are determined
to be important to their care or well
being, and the surviving member or
members of any family described in
this definition who were living in a
unit assisted under the HOPWA pro-
gram with the person with AIDS at the
time of his or her death.

Low-income individual has the mean-
ing given it in section 853(3) of the
AIDS Housing Opportunity Act (42
U.S.C. 12902).

Metropolitan statistical area has the
meaning given it in section 853(5) of the
AIDS Housing Opportunity Act
(42.U.S.C. 12902).

Nonprofit organization means any non-
profit organization (including a State
or locally chartered, nonprofit organi-
zation) that:

(1) Is organized under State or local
laws;

(2) Has no part of its net earnings in-
uring to the benefit of any member,
founder, contributor, or individual,

(3) Has a functioning accounting sys-
tem that is operated in accordance
with generally accepted accounting
principles, or has designated an entity
that will maintain such an accounting
system; and

(4) Has among its purposes signifi-
cant activities related to providing
services or housing to persons with ac-
quired immunodeficiency syndrome or
related diseases.

Non-substantial rehabilitation means
rehabilitation that involves costs that
are less than or equal to 75 percent of
the value of the building after rehabili-
tation.

Population means total resident popu-
lation based on data compiled by the
U.S. Census and referable to the same
point in time.

Project sponsor means any nonprofit
organization or governmental housing
agency that receives funds under a con-

§574.100

tract with the grantee to carry out eli-
gible activities under this part. The se-
lection of project sponsors is not sub-
ject to the procurement requirements
of 24 CFR 85.36.

Qualifying city means a city that is
the most populous unit of general local
government in an eligible metropolitan
statistical area (EMSA) and that has a
consolidated plan prepared, submitted,
and approved in accordance with 24
CFR part 91 that covers the assistance
to be provided under this part.

Rehabilitation means the improve-
ment or repair of an existing structure,
or an addition to an existing structure
that does not increase the floor area by
more than 100 percent.

State has the meaning given it in sec-
tion 853(9) of the AIDS Housing Oppor-
tunity Act (42 U.S.C. 12902).

Substantial rehabilitation means reha-
bilitation that involves costs in excess
of 75 percent of the value of the build-
ing after rehabilitation.

Unit of general local government means
any city, town, township, parish, coun-
ty, village, or other general purpose po-
litical subdivision of a State; Guam,
the Northern Mariana Islands, the Vir-
gin Islands, American Samoa, the Fed-
erated States of Micronesia and Palau,
the Marshall Islands, or a general pur-
pose political subdivision thereof; and
any agency or instrumentality thereof
that is established pursuant to legisla-
tion and designated by the chief execu-
tive to act on behalf of the jurisdiction
with regard to provisions of the Na-
tional Affordable Housing Act.

[57 FR 61740, Dec. 28, 1992, as amended at 59
FR 17199, Apr. 11, 1994; 60 FR 1917, Jan. 5,
1995; 61 FR 5209, Feb. 9, 1996; 61 FR 7963, Feb.
29, 1996]

Subpart B—Formula Entitlements

§574.100 Eligible applicants.

(a) Eligible States and qualifying
cities, as defined in §574.3, qualify for
formula allocations under HOPWA.

(b) HUD will notify eligible States
and qualifying cities of their formula
eligibility and allocation amounts and
EMSA service areas annually.

[57 FR 61740, Dec. 28, 1992, as amended at 59
FR 17199, Apr. 11, 1994; 60 FR 1917, Jan. 5,
1995]
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§574.110 Overview of formula alloca-
tions.

The formula grants are awarded upon
submission and approval of a consoli-
dated plan, pursuant to 24 CFR part 91,
that covers the assistance to be pro-
vided under this part. Certain states
and cities that are the most populous
unit of general local government in eli-
gible metropolitan statistical areas
will receive formula allocations based
on their State or metropolitan popu-
lation and proportionate number of
cases of persons with AIDS. They will
receive funds under this part (providing
they comply with 24 CFR part 91) for
eligible activities that address the
housing needs of persons with AIDS or
related diseases and their families (see
§574.130(b)).

[61 FR 7963, Feb. 29, 1996]

§574.120 Responsibility of applicant to
serve EMSA.

The EMSA'’s applicant shall serve eli-
gible persons who live anywhere within
the EMSA, except that housing assist-
ance shall be provided only in local-
ities within the EMSA that have a con-
solidated plan prepared, submitted, and
approved in accordance with 24 CFR
part 91 that covers the assistance to be
provided under this part. In allocating
grant amounts among eligible activi-
ties, the EMSA’s applicant shall ad-
dress needs of eligible persons who re-
side within the metropolitan statis-
tical area, including those not within
the jurisdiction of the applicant.

[60 FR 1917, Jan. 5, 1995]

§574.130 Formula allocations.

(a) Data sources. HUD will allocate
funds based on the number of cases of
acquired immunodeficiency syndrome
reported to and confirmed by the Di-
rector of the Centers for Disease Con-
trol, and on population data provided
by the U.S. Census. The number of
cases of acquired immunodeficiency
syndrome used for this purpose shall be
the number reported as of March 31 of
the fiscal year immediately preceding
the fiscal year for which the amounts
are appropriated and allocated.

(b) Distribution of appropriated funds
for entitlement awards. (1) Seventy-five
percent of the funds allocated under

24 CFR Ch. V (4-1-97 Edition)

the formula is distributed to qualifying
cities and eligible States, as described
in §574.100, based on each metropolitan
statistical area’s or State’s propor-
tionate share of the cumulative num-
ber of AIDS cases in all eligible metro-
politan statistical areas and eligible
States.

(2) The remaining twenty-five per-
cent is allocated among qualifying
cities, but not States, where the per
capita incidence of AIDS for the year,
April 1 through March 31, preceding the
fiscal year of the appropriation is high-
er than the average for all metropoli-
tan statistical areas with more than
500,000 population. Each qualifying
city’s allocation reflects its EMSA’s
proportionate share of the high inci-
dence factor among EMSA'’s with high-
er than average per capita incidence of
AIDS. The high incidence factor is
computed by multiplying the popu-
lation of the metropolitan statistical
area by the difference between its
twelve-month-per-capita-incidence rate
and the average rate for all metropoli-
tan statistical areas with more than
500,000 population. The EMSA'’s propor-
tionate share is determined by dividing
its high incidence factor by the sum of
the high incidence factors for all
EMSA’s with higher than average per
capita incidence of AIDS.

(c) Minimum grant. No grant awarded
under paragraph (b) of this section
shall be less than $200,000. Therefore, if
the calculations under paragraph (b) of
this section would result in any eligi-
ble metropolitan statistical area or eli-
gible State receiving less than $200,000,
the amount allocated to that entity is
increased to $200,000 and allocations to
entities in excess of $200,000 are propor-
tionately reduced by the amount of the
increase.

§574.190 Reallocation of
amounts.

If an eligible State or qualifying city
does not submit a consolidated plan in
a timely fashion, in accordance with 24
CFR part 91, that provides for use of its
allocation of funding under this part,
the funds allocated to that jurisdiction
will be added to the funds available for
formula allocations to other jurisdic-
tions in the current fiscal year. Any
formula funds that become available as

grant
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a result of deobligations or the imposi-
tion of sanctions as provided for in
§574.540 will be added to the funds
available for formula allocations in the
next fiscal year.

[57 FR 61740, Dec. 28, 1992, as amended at 60
FR 1918, Jan. 5, 1995]

Subpart C—Competitive Grants

§574.200 Amounts available for com-
petitive grants.

(a) The Department will set aside 10
percent of the amounts appropriated
under this program to fund on a com-
petitive basis:

(1) Special projects of national sig-
nificance; and

(2) Other projects submitted by
States and localities that do not qual-
ify for formula grants.

(b) Any competitively awarded funds
that become available as a result of
deobligations or the imposition of
sanctions, as provided in §574.540, will
be added to the funds available for
competitive grants in the next fiscal
year.

(c) The competitive grants are award-
ed based on applications, as described
in subpart C of this part, submitted in
response to a Notice of Funding Avail-
ability published in the FEDERAL REG-
ISTER. All States and units of general
local government and nonprofit organi-
zations are eligible to apply for com-
petitive grants to fund projects of na-
tional significance. Only those States
and units of general local government
that do not qualify for formula alloca-
tions are eligible to apply for competi-
tive grants to fund other projects.

(d) If HUD makes a procedural error
in a funding competition that, when
corrected, would warrant funding of an
otherwise eligible application, HUD
will select that application for poten-
tial funding when sufficient funds be-
come available.

[57 FR 61740, Dec. 28, 1992, as amended at 61
FR 7963, Feb. 29, 1996]

§574.210 Eligible applicants.

(a) All States, units of general local
government, and nonprofit organiza-
tions, may apply for grants for projects
of national significance.

§574.300

(b) Only those States and units of
general local government that do not
qualify for formula grants, as described
in §574.100; may apply for grants for
other projects as described in
§574.200(a)(2).

(c) Except for grants for projects of
national significance, nonprofit organi-
zations are not eligible to apply di-
rectly to HUD for a grant but may re-
ceive funding as a project sponsor
under contract with a grantee.

§574.240 Application requirements.

Applications must comply with the
provisions of the Department’s Notice
of Funding Availability (NOFA) for the
fiscal year published in the FEDERAL
REGISTER in accordance with 24 CFR
part 12. The rating criteria, including
the point value for each, are described
in the NOFA, including criteria deter-
mined by the Secretary.

[61 FR 7963, Feb. 29, 1996]

§574.260 Amendments.

(a) After an application has been se-
lected for funding, any change that will
significantly alter the scope, location,
service area, or objectives of an activ-
ity or the number of eligible persons
served must be justified to HUD and
approved by HUD. Whenever any other
amendment to the application is made,
the grantee must provide a copy to
HUD.

(b) Each amendment request must
contain a description of the revised
proposed use of funds. Funds may not
be expended for the revised proposed
use of funds until:

(1) HUD accepts the revised proposed
use; and

(2) For amendments to acquire, reha-
bilitate, convert, lease, repair or con-
struct properties to provide housing,
an environmental review of the revised
proposed use of funds has been com-
pleted in accordance with §574.510.

(Approved by the Office of Management and
Budget under control number 2506-0133)

Subpart D—Uses of Grant Funds

§574.300 Eligible activities.

(a) General. Subject to applicable re-
quirements described in §§574.310,
574.320, 574.330, and 574.340, HOPWA
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funds may be used to assist all forms of
housing designed to prevent homeless-
ness including emergency housing,
shared housing arrangements, apart-
ments, single room occupancy (SRO)
dwellings, and community residences.
Appropriate supportive services, as re-
quired by §574.310(a), must be provided
as part of any HOPWA assisted hous-
ing, but HOPWA funds may also be
used to provide services independently
of any housing activity.

(b) Activities. The following activities
may be carried out with HOPWA funds:

(1) Housing information services in-
cluding, but not limited to, counseling,
information, and referral services to
assist an eligible person to locate, ac-
quire, finance and maintain housing.
This may also include fair housing
counseling for eligible persons who
may encounter discrimination on the
basis of race, color, religion, sex, age,
national origin, familial status, or
handicap;

(2) Resource identification to estab-
lish, coordinate and develop housing
assistance resources for eligible per-
sons (including conducting preliminary
research and making expenditures nec-
essary to determine the feasibility of
specific housing-related initiatives);

(3) Acquisition, rehabilitation, con-
version, lease, and repair of facilities
to provide housing and services;

(4) New construction (for single room
occupancy (SRO) dwellings and com-
munity residences only).

(5) Project- or tenant-based rental as-
sistance, including assistance for
shared housing arrangements;

(6) Short-term rent, mortgage, and
utility payments to prevent the home-
lessness of the tenant or mortgagor of
a dwelling;

(7) Supportive services including, but
not limited to, health, mental health,
assessment, permanent housing place-
ment, drug and alcohol abuse treat-
ment and counseling, day care, per-
sonal assistance, nutritional services,
intensive care when required, and as-
sistance in gaining access to local,
State, and Federal government bene-
fits and services, except that health
services may only be provided to indi-
viduals with acquired
immunodeficiency syndrome or related
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diseases and not to family members of
these individuals;

(8) Operating costs for housing in-
cluding maintenance, security, oper-
ation, insurance, utilities, furnishings,
equipment, supplies, and other inciden-
tal costs;

(9) Technical assistance in establish-
ing and operating a community resi-
dence, including planning and other
pre-development or pre-construction
expenses and including, but not limited
to, costs relating to community out-
reach and educational activities re-
garding AIDS or related diseases for
persons residing in proximity to the
community residence;

(10) Administrative expenses:

(i) Each grantee may use not more
than 3 percent of the grant amount for
its own administrative costs relating
to administering grant amounts and al-
locating such amounts to project spon-
sors; and

(ii) Each project sponsor receiving
amounts from grants made under this
program may use not more than 7 per-
cent of the amounts received for ad-
ministrative costs.

(11) For competitive grants only, any
other activity proposed by the appli-
cant and approved by HUD.

(c) Limitations of assistance to pri-
marily religious organizations—(1) Provi-
sion of assistance. (i) Assistance may be
provided under this part by a grantee
to a project sponsor that is a primarily
religious organization if the primarily
religious organization agrees to pro-
vide all eligible activities under this
program in a manner that is free from
religious influences and in accordance
with the following principles:

(A) It will not discriminate against
any employee or applicant for employ-
ment on the basis of religion and will
not limit employment or give pref-
erence in employment to persons on
the basis of religion.

(B) It will not discriminate against
any person applying for any of the eli-
gible activities under this part on the
basis of religion and will not limit such
housing or other eligible activities or
give preference to persons on the basis
of religion.

(C) 1t will provide no religious in-
struction or counseling, conduct no re-
ligious services or worship, engage in
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no religious proselytizing, and exert no
other religious influence in the provi-
sion of eligible activities under this
part.

(ii) Assistance will not be provided to
a project sponsor that is a primarily
religious organization to construct or
acquire a structure. Assistance may be
provided to a project sponsor that is a
primarily religious organization to re-
habilitate or convert a structure owned
by the organization, only as described
in paragraph (c)(2) of this section.

(2) Rehabilitation or conversion of
structures owned by primarily religious
organizations. Grant amounts may be
used to rehabilitate or convert a struc-
ture that is owned by a primarily reli-
gious organization, only if:

(i) The structure (or portion thereof)
that is to be rehabilitated or converted
with HUD assistance has been leased to
an existing or newly established wholly
secular organization (which may be es-
tablished by the religious organization
under the provisions of paragraph (c)(3)
of this section).

(i) The HUD assistance is provided
to the secular organization (and not
the religious organization) to make the
improvements.

(iii) The leased structure will be used
exclusively for secular purposes avail-
able to all persons regardless of reli-
gion.

(iv) The lease payments paid to the
primarily religious organization do not
exceed the fair market rent for the
structure before the rehabilitation or
conversion was done.

(v) The portion of the cost of any im-
provements that benefit any unleased
portion of the structure will be allo-
cated to, and paid for by, the religious
organization.

(vi) The primarily religious organiza-
tion agrees that if the secular organi-
zation does not retain the use of the
leased premises for wholly secular pur-
poses for the useful life of the improve-
ments, the primarily religious organi-
zation will pay an amount equal to the
residual value of the improvements to
the original grantee from which the
amounts used to rehabilitate or con-
vert the building were derived. While
the original grantee is expected to use
this amount for eligible HOPWA activi-
ties, there is no requirement that funds

§574.310

received after the close of the grant pe-
riod be used in accordance with the re-
quirements of this part.

(3) Assistance to a wholly secular pri-
vate nonprofit organization established by
a primarily religious organization. (i) A
primarily religious organization may
establish a wholly secular private non-
profit organization to serve as a
project sponsor. The secular organiza-
tion may be eligible to receive all
forms of assistance available under this
part.

(if) The secular organization must
agree to provide eligible activities
under this part in a manner that is free
from religious influences and in ac-
cordance with the principles set forth
in paragraph (c)(1)(i) of this section.

(iii) The secular organization may
enter into a contract with the religious
organization to operate the housing as-
sistance, supportive services and other
eligible activities for the project. In
such a case, the religious organization
must agree in the contract to carry out
its contractual responsibilities in a
manner free from religious influences
and in accordance with the principles
set forth in paragraph (c)(1)(i) of this
section.

(iv) The rehabilitation or conversion
of structures are subject to the require-
ments of paragraph (c)(2) of this sec-
tion.

[57 FR 61740, Dec. 28, 1992, as amended at 59
FR 17200, Apr. 11, 1994]

§574.310 General standards for eligi-
ble housing activities.

All grantees using grant funds to pro-
vide housing must adhere to the follow-
ing standards:

(a)(1) General. The grantee shall en-
sure that qualified service providers in
the area make available appropriate
supportive services to the individuals
assisted with housing under this sub-
part. Supportive services are described
in §574.300(b)(7). For any individual
with acquired immunodeficiency syn-
drome or a related disease who requires
more intensive care than can be pro-
vided in housing assisted under this
subpart, the grantee shall provide for
locating a care provider who can appro-
priately care for the individual and for
referring the individual to the care pro-
vider.

209



§574.310

(2) Payments. The grantee shall en-
sure that grant funds will not be used
to make payments for health services
for any item or service to the extent
that payment has been made, or can
reasonably be expected to be made,
with respect to that item or service:

(i) Under any State compensation
program, under an insurance policy, or
under any Federal or State health ben-
efits program; or

(ii) By an entity that provides health
services on a prepaid basis.

(b) Housing quality standards. All
housing assisted under §574.300(b) (3),
4), (5), and (8) must meet the applica-
ble housing quality standards outlined
below.

(1) State and local requirements. Each
recipient of assistance under this part
must provide safe and sanitary housing
that is in compliance with all applica-
ble State and local housing codes, li-
censing requirements, and any other
requirements in the jurisdiction in
which the housing is located regarding
the condition of the structure and the
operation of the housing.

(2) Habitability standards. Except for
such variations as are proposed by the
locality and approved by HUD, recipi-
ents must meet the following require-
ments:

(i) Structure and materials. The struc-
tures must be structurally sound so as
not to pose any threat to the health
and safety of the occupants and so as
to protect the residents from hazards.

(ii) Access. The housing must be ac-
cessible and capable of being utilized
without unauthorized use of other pri-
vate properties. Structures must pro-
vide alternate means of egress in case
of fire.

(iii) Space and security. Each resident
must be afforded adequate space and
security for themselves and their be-
longings. An acceptable place to sleep
must be provided for each resident.

(iv) Interior air quality. Every room or
space must be provided with natural or
mechanical ventilation. Structures
must be free of pollutants in the air at
levels that threaten the health of resi-
dents.

(v) Water supply. The water supply
must be free from contamination at
levels that threaten the health of indi-
viduals.
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(vi) Thermal environment. The housing
must have adequate heating and/or
cooling facilities in proper operating
condition.

(vii) Hlumination and electricity. The
housing must have adequate natural or
artificial illumination to permit nor-
mal indoor activities and to support
the health and safety of residents. Suf-
ficient electrical sources must be pro-
vided to permit use of essential elec-
trical appliance while assuring safety
from fire.

(viii) Food preparation and refuse dis-
posal. All food preparation areas must
contain suitable space and equipment
to store, prepare, and serve food in a
sanitary manner.

(ix) Sanitary condition. The housing
and any equipment must be maintained
in sanitary condition.

(¢) Minimum use period for structures.
(1) Any building or structure assisted
with amounts under this part must be
maintained as a facility to provide
housing or assistance for individuals
with acquired immunodeficiency syn-
drome or related diseases:

(i) For a period of not less than 10
years, in the case of assistance pro-
vided under an activity eligible under
§574.300(b) (3) and (4) involving new
construction, substantial rehabilita-
tion or acquisition of a building or
structure; or

(ii) For a period of not less than 3
years in the cases involving non-sub-
stantial rehabilitation or repair of a
building or structure.

(2) Waiver of minimum use period.
HUD may waive the minimum use pe-
riod of a building or structure as stipu-
lated in paragraph (c)(1) of this section
if the grantee can demonstrate, to the
satisfaction of HUD, that:

(i) The assisted structure is no longer
needed to provide supported housing or
assistance, or the continued operation
of the structure for such purposes is no
longer feasible; and

(i) The structure will be used to ben-
efit individuals or families whose in-
comes do not exceed 80 percent of the
median income for the area, as deter-
mined by HUD with adjustments for
smaller and larger families, if the Sec-
retary finds that such variations are
necessary because of construction costs
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or unusually high or low family in-
comes.

(d) Resident rent payment. Except for
persons in short-term supported hous-
ing, each person receiving rental as-
sistance under this program or residing
in any rental housing assisted under
this program must pay as rent, includ-
ing utilities, an amount which is the
higher of:

(1) 30 percent of the family’s monthly
adjusted income (adjustment factors
include the age of the individual, medi-
cal expenses, size of family and child
care expenses and are described in de-
tail in 24 CFR 813.102);

(2) 10 percent of the family’s monthly
gross income; or

(3) If the family is receiving pay-
ments for welfare assistance from a
public agency and a part of the pay-
ments, adjusted in accordance with the
family’s actual housing costs, is spe-
cifically designated by the agency to
meet the family’s housing costs, the
portion of the payments that is des-
ignated.

(e) Termination of assistance—(1) Sur-
viving family members. With respect to
the surviving member or members of a
family who were living in a unit as-
sisted under the HOPWA program with
the person with AIDS at the time of his
or her death, housing assistance and
supportive services under the HOPWA
program shall continue for a grace pe-
riod following the death of the person
with AIDS. The grantee or project
sponsor shall establish a reasonable
grace period for continued participa-
tion by a surviving family member, but
that period may not exceed one year
from the death of the family member
with AIDS. The grantee or project
sponsor shall notify the family of the
duration of their grace period and may
assist the family with information on
other available housing programs and
with moving expenses.

(2) Violation of requirements—(i) Basis.
Assistance to participants who reside
in housing programs assisted under
this part may be terminated if the par-
ticipant violates program requirements
or conditions of occupancy. Grantees
must ensure that supportive services
are provided, so that a participant’s as-
sistance is terminated only in the most
severe cases.

§574.320

(ii) Procedure. In terminating assist-
ance to any program participant for
violation of requirements, grantees
must provide a formal process that rec-
ognizes the rights of individuals receiv-
ing assistance to due process of law.
This process at minimum, must consist
of:

(A) Serving the participant with a
written notice containing a clear state-
ment of the reasons for termination;

(B) Permitting the participant to
have a review of the decision, in which
the participant is given the oppor-
tunity to confront opposing witnesses,
present written objections, and be rep-
resented by their own counsel, before a
person other than the person (or a sub-
ordinate of that person) who made or
approved the termination decision; and

(C) Providing prompt written notifi-
cation of the final decision to the par-
ticipant.

(Paragraph (c) approved by the Office of
Management and Budget under control num-
ber 2506-0133)

[57 FR 61740, Dec. 28, 1992, as amended at 59
FR 17200, Apr. 11, 1994; 61 FR 7963, Feb. 29,
1996]

§574.320 Additional
rental assistance.

(a) If grant funds are used to provide
rental assistance, the following addi-
tional standards apply:

(1) Maximum subsidy. The amount of
grant funds used to pay monthly assist-
ance for an eligible person may not ex-
ceed the difference between:

(i) The lower of the rent standard or
reasonable rent for the unit; and

(if) The resident’s rent payment cal-
culated under §574.310(d).

(2) Rent standard. The rent standard
shall be established by the grantee and
shall be no more than the published
section 8 fair market rent (FMR) or the
HUD-approved community-wide excep-
tion rent for the unit size. However, on
a unit by unit basis, the grantee may
increase that amount by up to 10 per-
cent for up to 20 percent of the units
assisted.

(3) Rent reasonableness. The rent
charged for a unit must be reasonable
in relation to rents currently being
charged for comparable units in the
private unassisted market and must
not be in excess of rents currently

standards  for
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being charged by the owner for com-
parable unassisted units.

(b) With respect to shared housing ar-
rangements, the rent charged for an as-
sisted family or individual shall be in
relation to the size of the private space
for that assisted family or individual in
comparison to other private space in
the shared unit, excluding common
space. An assisted family or individual
may be assigned a pro rata portion
based on the ratio derived by dividing
the number of bedrooms in their pri-
vate space by the number of bedrooms
in the unit. Participation in shared
housing arrangements shall be vol-
untary.

[57 FR 61740, Dec. 28, 1992, as amended at 61
FR 7963, Feb. 29, 1996]

§574.330 Additional standards  for
short-term supported housing.

Short-term supported housing in-
cludes facilities to provide temporary
shelter to eligible individuals as well
as rent, mortgage, and utilities pay-
ments to enable eligible individuals to
remain in their own dwellings. If grant
funds are used to provide such short-
term supported housing assistance, the
following additional standards apply:

(a) Time limits. (1) A short-term sup-
ported housing facility may not pro-
vide residence to any individual for
more than 60 days during any six
month period. Rent, mortgage, and
utilities payments to prevent the
homelessness of the tenant or mortga-
gor of a dwelling may not be provided
to such an individual for these costs
accruing over a period of more than 21
weeks Iin any 52 week period. These
limitations do not apply to rental as-
sistance provided under §574.300(b)(5).

(2) Waiver of time limitations. HUD
may waive, as it determines appro-
priate, the limitations of paragraph
(a)(1) and will favorably consider a
waiver based on the good faith effort of
a project sponsor to provide permanent
housing under subsection (c).

(b) Residency limitations—(1) Resi-
dency. A short-term supported facility
may not provide shelter or housing at
any single time for more than 50 fami-
lies or individuals;

(2) Waiver of residency limitations.
HUD may waive, as it determines ap-
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propriate, the limitations of paragraph
(b)(2) of this section.

(c) Placement. A short-term supported
housing facility assisted under this
part must, to the maximum extent
practicable, provide each individual
living in such housing the opportunity
for placement in permanent housing or
in a living environment appropriate to
his or her health and social needs.

(d) Assistance to continue independent
living. In addition to the supportive
services provided when an individual is
relocated to a short-term supported
housing facility, supportive services
may be provided to individuals when
they remain in their residence because
the residence is appropriate to the
needs of the individual. In the latter
case, a rent, mortgage and utilities
payments program assisted under this
part shall provide, when reasonable,
supportive services specifically de-
signed to maintain the individual in
such residence.

(e) Case management services. A pro-
gram assisted under this section shall
provide each assisted individual with
an opportunity, if eligible, to receive
case management services from the ap-
propriate social service agencies.

(Paragraph (b) approved by the Office of
Management and Budget under control num-
ber 2506-0133)

[57 FR 61740, Dec. 28, 1992, as amended at 59
FR 17200, Apr. 11, 1994]

§574.340 Additional standards for
community residences.

(a) A community residence is a mul-
tiunit residence designed for eligible
persons to provide a lower cost residen-
tial alternative to institutional care;
to prevent or delay the need for such
care; to provide a permanent or transi-
tional residential setting with appro-
priate services to enhance the quality
of life for those who are unable to live
independently; and to enable such per-
sons to participate as fully as possible
in community life.

(b) If grant funds are used to provide
a community residence, except for
planning and other expenses prelimi-
nary to construction or other physical
improvement for a community resi-
dence, the grantee must, prior to the
expenditure of such funds, obtain and
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keep on file the following certifi-
cations:

(1) A services agreement. (i) A certifi-
cation that the grantee will itself pro-
vide services as required by §574.310(a)
to eligible persons assisted by the com-
munity residence; or

(if) A certification that the grantee
has entered into a written agreement
with a project sponsor or contracted
service provider to provide services as
required by §574.310(a) to eligible per-
sons assisted by the community resi-
dence;

(2) The adequacy of funding. (i) A cer-
tification that the grantee has ac-
quired sufficient funding for these serv-
ices; or

(ii) A certification that the grantee
has on file an analysis of the service
level needed for each community resi-
dence, a statement of which grantee
agency, project sponsor, or service pro-
vider will provide the needed services,
and a statement of how the services
will be funded; and

(3) Capability. (i) A certification that
the grantee is qualified to provide the
services; or

(ii) A certification that the project
sponsor or the service provider is quali-
fied to provide the services.

[57 FR 61740, Dec. 28, 1992, as amended at 59
FR 17200, Apr. 11, 1994]

Subpart E—Special Responsibilities
of Grantees and Project Sponsors

§574.400 Prohibition of substitution of
funds.

Amounts received from grants under
this part may not be used to replace
other amounts made available or des-
ignated by State or local governments
through appropriations for use for the
purposes of this part.

§574.410 Capacity.

The grantee shall ensure that any
project sponsor with which the grantee
contracts to carry out an activity
under this part has the capacity and
capability to effectively administer the
activity.

§574.420 Cooperation.

(a) The grantee shall agree, and shall
ensure that each project sponsor

§574.500

agrees, to cooperate and coordinate in
providing assistance under this part
with the agencies of the relevant State
and local governments responsible for
services in the area served by the
grantee for eligible persons and other
public and private organizations and
agencies providing services for such el-
igible persons.

(b) A grantee that is a State shall ob-
tain the approval of the unit of general
local government in which a project is
to be located before entering into a
contract with a project sponsor to
carry out an activity authorized under
this part.

(c) A grantee that is a city receiving
a formula allocation for an EMSA shall
coordinate with other units of general
local government located within the
metropolitan statistical area to ad-
dress needs within that area.

§574.430 Fee prohibitions.

The grantee shall agree, and shall en-
sure that each project sponsor agrees,
that no fee, except rent, will be
charged of any eligible person for any
housing or services provided with
amounts from a grant under this part.

§574.440 Confidentiality.

The grantee shall agree, and shall en-
sure that each project sponsor agrees,
to ensure the confidentiality of the
name of any individual assisted under
this part and any other information re-
garding individuals receiving assist-
ance.

§574.450 Financial records.

The grantee shall agree, and shall en-
sure that each project sponsor agrees,
to maintain and make available to
HUD for inspection financial records
sufficient, in HUD’s determination, to
ensure proper accounting and disburs-
ing of amounts received from a grant
under this part.

Subpart F—Grant Administration

§574.500 Responsibility for grant ad-
ministration.

(a) General. Grantees are responsible
for ensuring that grants are adminis-
tered in accordance with the require-
ments of this part and other applicable
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laws. Grantees are responsible for en-
suring that their respective project
sponsors carry out activities in compli-
ance with all applicable requirements.

(b) Grant agreement. The grant agree-
ment will provide that the grantee
agrees, and will ensure that each
project sponsor agrees, to:

(1) Operate the program in accord-
ance with the provisions of these regu-
lations and other applicable HUD regu-
lations;

(2) Conduct an ongoing assessment of
the housing assistance and supportive
services required by the participants in
the program;

(3) Assure the adequate provision of
supportive services to the participants
in the program; and

(4) Comply with such other terms and
conditions, including recordkeeping
and reports (which must include racial
and ethnic data on participants) for
program monitoring and evaluation
purposes, as HUD may establish for
purposes of carrying out the program
in an effective and efficient manner.

(c) Enforcement. HUD will enforce the
obligations in the grant agreement in
accordance with the provisions of 24
CFR 85.43. A grantee will be provided
an opportunity for informal consulta-
tion before HUD will exercise any rem-
edies authorized in paragraph (a) of
that section.

§574.510 Environmental
and standards.

Before any amounts under this pro-
gram are used to acquire, rehabilitate,
convert, lease, repair or construct
properties to provide housing, HUD
shall perform a review in accord with
24 CFR part 50, which implements the
National Environmental Policy Act
and the related Federal environmental
laws and authorities listed under 24
CFR 50.4. In performing its environ-
mental review, HUD may use pre-
viously issued environmental reviews
prepared by other local, State, or fed-
eral agencies for the proposed property.
The grantee will cooperate in providing
these documents. HUD must, however,
conduct the environmental analysis
and prepare the environmental review
and be responsible for the required en-
vironmental findings. An environ-

procedures
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mental assurance shall be provided by
an applicant for formula allocations or
competitive awards in accordance with
24 CFR 50.3(i).

[61 FR 7963, Feb. 29, 1996]

§574.520 Performance reports.

(@) Formula grants. For a formula
grant recipient, the performance re-
porting requirements are specified in 24
CFR part 91.

(b) Competitive grants. A grantee shall
submit to HUD annually a report de-
scribing the use of the amounts re-
ceived, including the number of indi-
viduals assisted, the types of assistance
provided, and any other information
that HUD may require. Annual reports
are required until all grant funds are
expended.

[60 FR 1918, Jan. 5, 1995]

§574.530 Recordkeeping.

Each grantee must ensure that
records are maintained for a four-year
period to document compliance with
the provisions of this part. Grantees
must maintain current and accurate
data on the race and ethnicity of pro-
gram participants.

[57 FR 61740, Dec. 28, 1992, as amended at 60
FR 1918, Jan. 5, 1995]

§574.540 Deobligation of funds.

HUD may deobligate all or a portion
of the amounts approved for eligible
activities if such amounts are not ex-
pended in a timely manner, or the pro-
posed activity for which funding was
approved is not provided in accordance
with the approved application or action
plan and the requirements of this regu-
lation. HUD may deobligate any
amount of grant funds that have not
been expended within a three-year pe-
riod from the date of the signing of the
grant agreement. The grant agreement
may set forth other circumstances
under which funds may be deobligated
or sanctions imposed.

[61 FR 7963, Feb. 29, 1996]
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Subpart G—Other Federal
Requirements

§574.600 Cross-reference.

The Federal requirements set forth
in 24 CFR part 5 apply to this program
as specified in this subpart.

[61 FR 5209, Feb. 9, 1996]

§574.603 Nondiscrimination and equal
opportunity.

Within the population eligible for
this program, the nondiscrimination
and equal opportunity requirements
set forth in 24 CFR part 5 and the fol-
lowing requirements apply:

(a) Fair housing requirements. (1)
Grantees and project sponsors shall
comply with the applicable provisions
of the Americans with Disabilities Act
(42 U.S.C. 12101-12213) and implement-
ing regulations at 28 CFR part 35
(States and local government grantees)
and part 36 (public accommodations
and requirements for certain types of
short-term housing assistance).

(2) Executive Order 11246, as amended
by Executive Orders 11375, 11478, 12086,
and 12107 (3 CFR, 1964-1965 Comp., p.
339; 3 CFR, 1966-1970 Comp., p. 684; 3
CFR, 1966-1970 Comp., p. 803; 3 CFR 1978
Comp., p. 230; and 3 CFR, 1978 Comp., p.
264) (Equal Employment Opportunity)
does not apply to this program.

(b) Affirmative outreach. A grantee or
project sponsor must adopt procedures
to ensure that all persons who qualify
for the assistance, regardless of their
race, color, religion, sex, age, national
origin, familial status, or handicap,
know of the availability of the HOPWA
program, including facilities and serv-
ices accessible to persons with a handi-
cap, and maintain evidence of imple-
mentation of the procedures.

[57 FR 61740, Dec. 28, 1992, as amended at 59
FR 33894, June 30, 1994. Redesignated and
amended at 61 FR 5209, Feb. 9, 1996; 61 FR
7964, Feb. 29, 1996]

§574.605 Applicability of OMB circu-
lars.

The policies, guidelines, and require-
ments of 24 CFR part 85 (codified pur-
suant to OMB Circular No. A-102) and
OMB Circular No. A-87 apply with re-
spect to the acceptance and use of
funds under the program by States and

§574.625

units of general local government, in-
cluding public agencies, and Circulars
Nos. A-110 and A-122 apply with respect
to the acceptance and use of funds
under the program by private non-prof-
it entities. (Copies of OMB Circulars
may be obtained from E.O.P. Publica-
tions, room 2200, New Executive Office
Building, Washington, DC 20503, tele-
phone (202) 395-7332. (This is not a toll-
free number.) There is a limit of two
free copies.

§574.625 Conflict of interest.

(a) In addition to the conflict of in-
terest requirements in OMB Circular
A-102 and 24 CFR 85.36(b)(3), no person
who is an employee, agent, consultant,
officer, or elected or appointed official
of the grantee or project sponsor and
who exercises or has exercised any
functions or responsibilities with re-
spect to assisted activities, or who is in
a position to participate in a decision
making process or gain inside informa-
tion with regard to such activities,
may obtain a financial interest or ben-
efit from the activity, or have an inter-
est in any contract, subcontract, or
agreement with respect thereto, or the
proceeds thereunder, either for himself
or herself or for those with whom he or
she has family or business ties, during
his or her tenure or for one year there-
after.

(b) Exceptions: Threshold requirements.
Upon the written request of the recipi-
ent, HUD may grant an exception to
the provisions of paragraph (a) of this
section when it determines that the ex-
ception will serve to further the pur-
poses of the HOPWA program and the
effective and efficient administration
of the recipient’s program or project.
An exception may be considered only
after the recipient has provided the fol-
lowing:

(1) A disclosure of the nature of the
conflict, accompanied by an assurance
that there has been public disclosure of
the conflict and a description of how
the public disclosure was made; and

(2) An opinion of the recipient’s at-
torney that the interest for which the
exception is sought would not violate
State or local law.

(c) Factors to be considered for excep-
tions. In determining whether to grant
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a requested exception after the recipi-
ent has satisfactorily met the require-
ments of paragraph (b) of this section,
HUD will consider the cumulative ef-
fect of the following factors, where ap-
plicable:

(1) Whether the exception would pro-
vide a significant cost benefit or an es-
sential degree of expertise to the pro-
gram or project that would otherwise
not be available;

(2) Whether the person affected is a
member of a group or class of eligible
persons and the exception will permit
such person to receive generally the
same interests or benefits as are being
made available or provided to the
group or class;

(3) Whether the affected person has
withdrawn from his or her functions or
responsibilities, or the decisionmaking
process with respect to the specific as-
sisted activity in question;

(4) Whether the interest or benefit
was present before the affected person
was in a position as described in para-
graph (a) of this section;

(5) Whether undue hardship will re-
sult either to the recipient or the per-
son affected when weighed against the
public interest served by avoiding the
prohibited conflict; and

(6) Any other relevant consider-
ations.

§574.630 Displacement, relocation and
real property acquisition.

(a) Minimizing displacement. Consist-
ent with the other goals and objectives
of this part, grantees and project spon-
sors must assure that they have taken
all reasonable steps to minimize the
displacement of persons (families, indi-
viduals, businesses, nonprofit organiza-
tions, and farms) as a result of a
project assisted under this part.

(b) Relocation assistance for displaced
persons. A displaced person (defined in
paragraph (f) of this section) must be
provided relocation assistance at the
levels described in, and in accordance
with the requirements of, the Uniform
Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 1970
(URA) (42 U.S.C. 4601-4655) and imple-
menting regulations at 49 CFR part 24.

(c) Real property acquisition require-
ments. The acquisition of real property
for a project is subject to the URA and

24 CFR Ch. V (4-1-97 Edition)

the requirements described in 49 CFR
part 24, subpart B.

(d) Appeals. A person who disagrees
with the grantee’s or project sponsor’s
determination concerning whether the
person qualifies as a ‘“‘displaced per-
son,” or the amount of relocation as-
sistance for which the person is eligi-
ble, may file a written appeal of that
determination with the grantee. A low-
income person who is dissatisfied with
the grantee’s determination on his or
her appeal may submit a written re-
quest for review of that determination
to the HUD Field Office.

(e) Responsibility of grantee. (1) Each
grantee shall certify (i.e., provide as-
surance of compliance as required by 49
CFR part 24) that it will comply with
the URA, the regulations at 49 CFR
part 24, and the requirements of this
section, and shall ensure such compli-
ance notwithstanding any third party’s
contractual obligation to the grantee
to comply with these provisions.

(2) The cost of required relocation as-
sistance is an eligible project cost in
the same manner and to the same ex-
tent as other project costs. Such costs
also may be paid for with funds avail-
able from other sources.

(3) The grantee shall maintain
records in sufficient detail to dem-
onstrate compliance with these provi-
sions.

(f) Definition of displaced person. (1)
For purposes of this section, the term
“displaced person’ means a person
(family, individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal prop-
erty from real property, permanently,
as a direct result of acquisition, reha-
bilitation, or demolition for a project
assisted under this part. This includes
any permanent, involuntary move for
an assisted project including any per-
manent move for an assisted project,
including any permanent move from
the real property that is made:

(i) After notice by the grantee,
project sponsor, or property owner to
move permanently from the property,
if the move occurs on or after the date
that the grantee submits to HUD an
application for assistance that is later
approved and funded;

(ii) Before the submission of the ap-
plication to HUD, if the grantee,
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project sponsor, or HUD determines
that the displacement resulted directly
from acquisition, rehabilitation, or
demolition for the assisted project; or

(iii) By a tenant-occupant of a dwell-
ing unit, if any one of the following
three situations occurs:

(A) The tenant moves after the “‘ini-
tiation of negotiations’ and the move
occurs before the tenant has been pro-
vided written notice offering him or
her the opportunity to lease and oc-
cupy a suitable, decent, safe and sani-
tary dwelling in the same building/
complex, under reasonable terms and
conditions, upon completion of the
project. Such reasonable terms and
conditions include a monthly rent and
estimated average monthly utility
costs that do not exceed the greater of:

(1) The tenant’s monthly rent before
the initiation of negotiations and esti-
mated average utility costs, or

(2) 30 percent of gross household in-
come; or

(B) The tenant is required to relocate
temporarily, does not return to the
building/complex and either:

(1) The tenant is not offered payment
for all reasonable out-of-pocket ex-
penses incurred in connection with the
temporary relocation, or

(2) Other conditions of the temporary
relocation are not reasonable; or

(C) The tenant is required to move to
another unit in the same building/com-
plex but is not offered reimbursement
for all reasonable out-of-pocket ex-
penses incurred in connection with the
move, or other conditions of the move
are not reasonable.

(2) Notwithstanding the provisions of
paragraph (f)(1) of this section, a per-
son does not qualify as a ‘“‘displaced
person’’ (and is not eligible for reloca-
tion assistance under the URA or this
section), if:

(i) The person has been evicted for se-
rious or repeated violation of the terms
and conditions of the lease or occu-
pancy agreement, violation or applica-
ble Federal, State or local law, or other
good cause, and HUD determines that
the eviction was not undertaken for
the purposes of evading the obligation
to provide relocation assistance;

(ii) The person moved into the prop-
erty after the submission of the appli-
cation and, before signing a lease and

§574.640

commencing occupancy, was provided
written notice of the project, its pos-
sible impact on the person (e.g., the
person may be displaced, temporarily
relocated, or suffer a rent increase) and
the fact that the person would not
qualify as a ‘“‘displaced person’’ (or for
any assistance provided under this sec-
tion), if the project is approved;

(iii) The person is ineligible under 49
CFR 24.2(9)(2); or

(iv) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or demoli-
tion for the project.

(3) The grantee or project sponsor
may request, at any time, HUD’s deter-
mination of whether a displacement is
or would be covered under this section.

(g) Definition of initiation of negotia-
tions. For purposes of determining the
formula for computing the replacement
housing assistance to be provided to a
residential tenant displaced as a direct
result of privately undertaken rehabili-
tation, demolition, or acquisition of
the real property, the term “‘initiation
of negotiations’” means the execution
of the agreement between the grantee
and the project sponsor.

§574.635 Lead-based paint.

The grantee and project sponsor
must comply with the requirements of
the Lead-Based Paint Poisoning Pre-
vention Act (42 U.S.C. 4821-4846) and
implementing regulations at 24 CFR
part 35, as applicable. In addition, the
grantee and project sponsor must also
meet the following requirements relat-
ing to inspection and abatement of de-
fective lead-based paint surfaces;

(a) Treatment of defective paint sur-
faces must be performed before final
inspection and approval of the renova-
tion, rehabilitation or conversion ac-
tivity under this part; and

(b) Appropriate action must be taken
to protect facility occupants from the
hazards associated with lead-based
paint abatement procedures.

(Approved by the Office of Management and
Budget under control number 2506-0133)
§574.640 Flood insurance protection.

No property to be assisted under this
part may be located in an area that has
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been identified by the Federal Emer-
gency Management Agency (FEMA) as
having special flood hazards, unless:

(a)(1) The community in which the
area is situated is participating in the
National Flood Insurance Program and
the regulations thereunder (44 CFR
parts 59 through 79); or

(2) Less than a year has passed since
FEMA notification regarding such haz-
ards; and

(b) The grantee will ensure that flood
insurance on the structure is obtained
in compliance with section 102(a) of the
Flood Disaster Protection Act of 1973
(42 U.S.C. 4001 et seq.).

§574.645 Coastal barriers.

In accordance with the Coastal Bar-
rier Resources Act, 16 U.S.C. 3501, no fi-
nancial assistance under this part may
be made available within the Coastal
Barrier Resources System.

§574.650 Audit.

The financial management system
used by a State or unit of general local
government that is a grantee must pro-
vide for audits in accordance with 24
CFR part 44. A nonprofit organization
that is a grantee or a project sponsor is
subject to the audit requirements set
forth in 24 CFR part 45.

§574.655 Wage rates.

The provisions of the Davis-Bacon
Act (40 U.S.C. 276a-276a-5) do not apply
to this program, except where funds re-
ceived under this part are combined
with funds from other Federal pro-
grams that are subject to the Act.

[59 FR 17201, Apr. 11, 1994]
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Subpart A—General

§576.1 Applicability and purpose.

This part implements the Emergency
Shelter Grants program contained in
subtitle B of title IV of the Stewart B.
McKinney Homeless Assistance Act (42
U.S.C. 11371-11378). The program au-
thorizes the Secretary to make grants
to States, units of general local gov-
ernment, territories, and Indian tribes
(and to private nonprofit organizations
providing assistance to homeless indi-
viduals in the case of grants made with
reallocated amounts) for the rehabili-
tation or conversion of buildings for
use as emergency shelter for the home-
less, for the payment of certain operat-
ing expenses and essential services in
connection with emergency shelters for
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