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GLOSSARY

Blended project: A PPP project that combines EU funds with private financing resources.

Connecting Europe Facility (CEF): The Connecting Europe Facility (CEF) provides since 2014
financial aid to three sectors: energy, transport and information and communication
technology (ICT). In these three areas, the CEF identifies investment priorities that should be
implemented in the coming decade, such as electricity and gas corridors, use of renewable
energy, interconnected transport corridors and cleaner transport modes, high speed

broadband connections and digital networks.

Cohesion Fund (CF): The Cohesion Fund aims at strengthening economic and social cohesion
within the European Union by financing environment and transport projects in Member

States with a per capita GNP of less than 90 % of the EU average.

Common provisions regulation (CPR): Regulation (EU) No 1303/2013 of the European
Parliament and of the Council of 17 December 2013 laying down common provisions on the
European Regional Development Fund, the European Social Fund, the Cohesion Fund, the
European Agricultural Fund for Rural Development and the European Maritime and Fisheries
Fund and laying down general provisions on the European Regional Development Fund, the
European Social Fund, the Cohesion Fund and the European Maritime and Fisheries Fund

and repealing Council Regulation (EC) No 1083/20062.

Contracting authorities: Contracting authorities are State, regional or local authorities or
bodies governed by public law which have to apply the public procurement directives for

public contracts and design contests.

European PPP Expertise Centre (EPEC): Supported by the EIB, works in collaboration with
Member States to monitor sectorial and national PPP market development and provides

support for institutional capacity building to deal with PPPs in national administrations.

! 0J L347,20.12.2013, p. 320.



European system of national and regional accounts (ESA): The ESA statistics are produced
at a macro aggregated level for the general government sectors and are used as the
reference framework for public finance policy, including the reporting of the Member States
on their compliance with the Maastricht criteria on debt and deficit. In accordance with
Council Regulation (EC) 549/2013 of 21 May 2013, ESA 2010 is applicable to all Member

States as of September 2014.

European Fund for Strategic Investments (EFSI): The EFSI is the first pillar of the
Commission’s Investment Plan for Europe which is also referred to as the “Juncker Plan”. It
aims to mobilise over the period 2015 to 2017 at least 315 billion euro in private and public
long-term investment across the EU. The EFSI is established within the European Investment
Bank (EIB) as a trust fund with unlimited duration, to finance riskier parts of projects. A
guarantee up to 16 billion euro backed by the EU budget will compensate the additional risk
taken by the EIB. Member States can contribute to the EFSI. The EFSI may fund Projects of
Common Interest (PCls) or other interconnection projects. At the time of the audit, the
adoption of a legislative proposal to extend the duration of the EFSI until the end of 2020
and to increase the EU budget guarantee to 26 billion euro and to reach an investment

target of 500 billion euro was still pending.

European Regional Development Fund (ERDF): The European Regional Development Fund
aims at reinforcing economic and social cohesion within the European Union by redressing
the main regional imbalances through financial support for the creation of infrastructure and

productive job-creating investment, mainly for businesses.

European Structural and Investment Funds (ESIF or ESI Funds): ESIF cover five separate
funds that aim to reduce regional imbalances across the Union, with policy frameworks set
for the seven-year MFF budgetary period. The funds include: European Regional
Development Fund (ERDF); European Social Fund (ESF); Cohesion Fund (CF); European
Agricultural Fund for Rural Development (EAFRD); and the European Maritime & Fisheries

Fund (EMFF).

Financial instruments: Financial instruments are a generic term for contracts which provide
their holder with a claim on an obligor. The EU provides support for three possible types of

financial instruments: equity, loan and guarantee instruments. Equity or loan instruments



are contracts between an investor and an investee or between a lender and a borrower.

Guarantees are contracts where a guarantor guarantees the rights of an investor or a lender.

Financial close: The point at which, for a PPP, all financing agreements are signed and all the
required conditions contained in them have been met. It enables financing and funding
sources for the project (e.g. loans, equity, grants) to start flowing so that project

implementation can start.

Grants: Direct financial contributions (donations) from the budget to finance action to help
achieve an objective part of an EU policy or support the functioning of a body which pursues

an aim of general European interest or has an objective forming part of an EU policy.

Jessica: JESSICA is an initiative of the European Commission developed in co-operation with
the EIB and the Council of Europe Development Bank (CEB). It supports sustainable urban
development and regeneration through financial engineering instruments, provided for in
Council Regulation (EC) No 1083/2006 of 11 July 2006 laying down general provisions on the

European Regional Development Fund, the European Social Fund and the Cohesion Fund?.

Leverage effect: In relation to financial instruments funded from the EU budget and national
public funds, leverage is expressed in terms of how many euro of funding (public and
private) have been effectively been available to provide financial support to final recipients

for each euro of public funding (EU and national public funds) endowed to the instrument.

Major project: A project which comprises of an economically indivisible series of works
fulfilling a precise technical function having clearly identified aims and whose total cost
taken into account in determining the contribution of the funds exceeds 50 million euro or
75 million euro in the case of a transport project. The approval of the Commission is

required at individual project level.

2 0OJ L 210, 31.7.2006, p. 25.
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Managing authority: A Managing authority is a national, regional or local public authority (or
any other public or private body), which has been designated by a Member State to manage
an Operational Programme. Its tasks include selecting projects to be funded, monitoring how
projects are implemented and reporting to the Commission on financial aspects and results

achieved.

Operational programme (OP): An OP sets out a Member State’s priorities and specific
objectives and how the funding (EU and national public and private co-financing) will be
used during a given period (generally 7 years) to finance projects. These projects must
contribute to achieve a certain number of objectives specified at the level of the OP’s
priority axis. OPs can get funding from ERDF, CF and/or ESF. An OP is prepared by the
Member State and has to be approved by the Commission before any payments from the EU
budget can be made. OPs can only be modified during the period covered if both parties

agree.

Programming period: The multi—-annual framework within which Structural Funds and

Cohesion Fund expenditure is planned and implemented.

Public procurement: Public procurement is the process by which national, regional and local
public authorities, or bodies governed by public law, purchase products, services and public
works such as roads and buildings. Private undertakings are also subject to public
procurement rules and/or principles whenever they carry out procurements which are

predominantly publically funded.

Public Sector Comparator (PSC): A commonly used comparative tool, which tests whether a
private investment proposal offers value-for-money in comparison with the traditional form

of procurement.

Shared management: A method of implementing the EU budget in which the Commission

delegates implementation tasks to the Member States, while retaining final responsibility.

Trans-European Transport Networks Transport (TEN-T): The Trans-European Transport
Networks (TEN-T) are a planned set of road, rail, air and water transport networks in Europe.

The infrastructure development of the TEN-T is closely linked with the implementation and



further advancement of EU transport policy. It includes the Core Network and the
Comprehensive Network, which are required to be completed by 2030 and 2050

respectively.



EXECUTIVE SUMMARY

l. Public-Private Partnership (PPP) projects harness both the public and the private sector
to provide goods and services which are conventionally supplied by the public sector, while
easing the stringent budgetary constraints placed on public expenditure. Since the 1990s,

1 749 PPPs worth a total of 336 billion euro have reached financial close in the EU. Most
PPPs have been implemented in the field of transport, which in 2016 accounted for one third

of the entire year’s investment, ahead of healthcare and education.

Il. However, to date EU-funds have been little used for PPPs. Although the Commission’s
policy has been encouraging the use of PPPs for some years (e.g. the Europe 2020 strategy)
as a potentially effective means of delivering projects, we identified that during the
2000-2014 period just 84 PPPs, with a total project cost of 29.2 billion euro, received

5.6 billion euro in funding from the EU. Structural and Cohesion Fund grants were the main
EU source of funding, followed by financial instruments - often in cooperation with the

European Investment Bank (EIB).

.  We examined 12 EU co-financed PPPs in France, Greece, Ireland and Spain in the fields
of road transport and Information and Communication Technology (ICT). The visited
Member States accounted for around 70 % of the total project cost (29.2 billion euro) of EU-
supported PPPs. We assessed whether the audited projects were able to exploit the benefits
PPPs are expected to deliver, whether they were based on sound analyses and suitable
approaches and whether the overall institutional and legal frameworks within the visited
Member States were adequate for the successful implementation of PPPs. Overall, we found

that:

- PPPs allowed public authorities to procure large-scale infrastructures through a single
procedure, but they increased the risk of insufficient competition and thus putting

contracting authorities in a weaker negotiating position.

- Procuring PPPs typically requires negotiating on aspects that are usually not part of
traditional procurement and therefore takes up more time than traditional projects.
One third of the 12 audited projects were, with their procurement duration of 5-6.5

years, affected by considerable delays.
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Similarly to traditional projects, also the majority of the audited PPPs were subject to
considerable inefficiencies in the form of delays during construction and major cost
increases. Overall, seven out of the nine completed projects (with aggregate projects
costs of 7.8 billion euro) faced delays ranging from two to 52 months. Moreover, an
additional amount of almost 1.5 billion euro in public funds was necessary to complete
the five motorways we audited in Greece and Spain, around 30 % of which was
provided by the EU (corresponding to 422 million euro). We consider this amount to

have been spent ineffectively in terms of achieving the potential benefits.

More importantly, in Greece (which is by far the largest recipient of EU contributions
with 59 % of the total EU-amount or 3.3 billion euro), the cost per km of three assessed
motorways had increased by up to 69 %, while at the same time the project scopes
were reduced by up to 55 %. This was mainly due to the financial crisis and to poorly
prepared projects by the public partner, resulting in premature and insufficiently

effective contracts with private concessionaires.

The large scope, the high cost and the long duration of typical infrastructure PPPs
require particular diligence. However, we found that prior analyses were based on over-
optimistic scenarios regarding future demand and use of the planned infrastructure,
resulting in project rates of use of up to 69 % (ICT) and 35 % (motorways) below
forecasts. This does not take into account the pending risk of the heavily underused

motorways in Greece after their completion.

On a positive note, nine completed audited projects have shown good levels of service
and maintenance and have the potential to keep these levels for the remaining project

duration.

For most of the audited projects, the PPP option was chosen without any prior
comparative analysis of alternative options, such as Public Sector Comparator, thus
failing to demonstrate that it was the one maximising value-for-money and protecting
the public interest by ensuring a level playing field between PPPs and a traditional

procurement.
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- The risk allocation between public and private partners was often inappropriate,
incoherent and ineffective, while high remuneration rates (up to 14 %) on the private
partner’s risk capital did not always reflect the risks borne. In addition, most of the six
audited ICT projects were not easily compatible with long contract durations since they

were subject to rapid technology changes.

IV. Implementing successful PPP projects requires considerable administrative capability
that can be ensured only through suitable institutional and legal frameworks and long-
lasting experience in the implementation of PPP projects. We found that these are currently
available only in a limited number of EU Member States. Therefore, the situation does not
match the EU’s aim to implement greater part of EU-funds through blended projects,

including PPPs.

V.  Combining EU funding with PPPs entails additional requirements and uncertainties.
Moreover, the possibility of recording PPP projects as off-balance-sheet items is an
important consideration for the choice of the PPP option, but the practice also risks

undermining value-for-money and transparency.

We therefore recommend the following:

(a) notto promote a more intensive and widespread use of PPPs until the issues identified

are addressed and the following recommendations successfully implemented;

(b) to mitigate the financial impact of delays and re-negotiations on the cost of PPPs borne

by the public partner;

(c) to base the selection of the PPP option on sound comparative analyses on the best

procurement option;

(d) to establish clear PPP policies and strategies;

(e) toimprove the EU framework for better PPP project effectiveness.
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INTRODUCTION

What is a PPP?

1. The Organisation for Economic Co-operation and Development (OECD) defines Public-
Private Partnerships (PPPs) as “long term contractual arrangements between the
government and a private partner whereby the latter delivers and funds public services
using a capital asset, sharing the associated risks”3. This broad definition shows that PPPs
can be designed to achieve a wide array of objectives in various sectors, such as transport,

social housing and healthcare, and can be structured under different approaches.

2. PPPs are not different in nature and outcomes from traditionally procured projects, but
they exhibit some differences as far as project and contract management are concerned. The
main difference between PPPs and traditional projects is the risk-sharing between the public
and private partner. In principle, risks in a PPP project should be allocated to the party which
is best suited to manage them, the aim being to attain the optimum balance between risk
shifting and compensation for the risk-bearing party. The private partner is often responsible
for risks, associated with the design, construction, financing, operation and maintenance of

the infrastructure, while the public partner usually takes on regulatory and political risks.

3. The most common form of PPP is the “Design-Build-Finance-Maintain-Operate”
(DBFMO) contract®. Here, the private partner is entrusted with all project phases from
design to construction, operation and maintenance of the infrastructure, including

fundraising. This long-term perspective is known as the “whole life approach”.

4. Figure 1 provides a graphical representation of the different phases of a DBFMO PPP,
which are shown as responsibilities of, respectively, the public and the private partner. The

public partner starts to pay the private party for the use of the service, once the construction

3 OECD, “Principles of Public Governance of Public-Private Partnerships”, 2012.

4 The three main PPP categories are: (a) concessions, where, typically, final users of the service
pay the private partner directly, with no (or reduced) remuneration from the public sector; (b)
joint-ventures, or institutional PPPs, where both the public and private sector become
shareholders in a third company; (c) contractual PPPs, where the relationship between the
parties is governed by a contract.
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phase has been completed. The level of instalments usually varies according to the
availability of the infrastructure (availability-based PPP) or to the extent to which the
infrastructure is used (demand-based PPP) to ensure that the required quality standards are

met over the life-time of the project.

Figure 1 - Scheme of a typical DBFMO availability-based® PPP
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Source: European Court of Auditors.

5 PPPs under which the public partner pays the private partner for the services provided.
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Reasons for implementing PPPs

5.

According to the relevant literature and research®, PPPs are mainly implemented in

order to achieve potential benefits compared to traditional procurement methods. These

include the following:

(a)

(b)

(c)

(d)

(e)

6.

earlier delivery of a planned capital investment programme, as PPPs can provide an

important additional funding to complement traditional budgetary envelopes;

the possibility of efficiency gains in project implementation by completing individual

projects faster;

the possibility of sharing risks with the private partner and optimising costs throughout

their life-time;

the possibility of better maintenance and service levels than traditional projects

through a whole life approach;

the possibility of combining public and private expertise in the most effective manner to

perform in-depth project assessment and achieve optimisation of the project scope.

Moreover, the EU accounting framework (ESA 2010)7 allows public involvement in PPPs,

under certain conditions, to be registered as off-balance sheet items. This incentivises their

use for enhanced compliance with the Euro Convergence Criteria, also known as the

Maastricht criteria®.

See for instance the World Bank PPP Infrastructure Resource Centre; EPEC, “The Non-Financial
Benefits of PPPs-A review of Concepts and methodology”, June 2011; OECD Journal on
Budgeting Volume 2011/1, “How To Attain Value for Money: Comparing PPP and Traditional
Infrastructure Public Procurement”; EPEC, “PPP Motivations and challenges for the Public
Sector”, October 2015.

Regulation (EU) No 549/2013 of the European Parliament and of the Council of 21 May 2013 on
the European system of national and regional accounts in the European Union (ESA 2010) (OJ L
174, 26.6.2013, p. 1), applicable to all Member States as of September 2014.

The Euro Convergence Criteria — also known as ‘Maastricht Criteria’ — are based on Article 140
of the Treaty on the Functioning of the European Union. Member States are required to meet
these criteria to enter the third stage of the Economic and Monetary Union and adopt the euro
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The European PPP market

7. According to the European PPP Expertise Centre (EPEC), 1 749 PPP projects worth a
total of 336 billion euro reached financial close in the EU PPP market between 1990 and
2016. Before the financial and economic crisis, the PPP market was experiencing a sharp
increase in volume, but since 2008 the number of new PPP projects has decreased
considerably (see Figure 2). In 2016, the aggregate value of the 64 PPP transactions that
reached financial close in the EU market was 10.3 billion euro. Most projects were in the
transport sector, which accounted in 2016 for one-third of all PPP investment, followed by

the healthcare and education sectors.

Figure 2 - EU PPP market from 1990 to 2016

30 160

Value of projects
(inbillion euro)

Numberof
projects

Value of projects in billion euro
Number of projects

1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016
Year

Source: European Court of Auditors based on information provided by EPEC.

as their currency. The fiscal criteria are that the ratio of the annual general government deficit
must not exceed 3 % of GDP at market prices and that the government debt-to-GDP ratio must
not exceed 60 % at the end of the fiscal year.
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8. Asshown in Figure 3, the EU PPP market is mostly concentrated in the United Kingdom,
France, Spain, Portugal and Germany which implemented projects worth 90 % of the entire
market over the 1990-2016 period. While some Member States implemented numerous PPP
projects, such as the United Kingdom with over 1 000 PPP projects worth almost 160 billion
euro during the period followed by France with 175 PPPs worth almost 40 billion euro, 13 of

the 28 Member States implemented fewer than five PPP projects.

Figure 3 - EU PPP market per Member State from 1990 to 2016
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Source: ECA based on information provided by EPEC.
PPPs and EU funds

9. PPP projects that combine EU funds with private financing resources are called blended
PPPs. By blending EU funds in a PPP, the public sector can make a project more affordable by

lowering the required financing levels.
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10. There has been a tendency towards a more intensive leverage of public funds with
private finance through PPPs. For instance, the Europe 20207 strategy highlights the
importance of PPPs. According to the strategy, leveraging financial means by combining
private and public finance and creating innovative instruments to finance the needed
investments is one of the key aspects Europe must pursue in order to accomplish its

objectives for Europe 2020.

11. The 2011 Commission White Paper on Transport®, amongst others, encourages
Member States to use more PPPs, while recognising that not all projects are suitable for this
mechanism. Furthermore, it recognises that financial instruments can support PPPs financing

on a bigger scale.

12. In the 2014-2020 multi-annual financial framework the Commission has given increased
consideration to the more intensive leverage of public funds with private funds and to the

role, PPPs can play in that respect.

13. In both the Common Provisions Regulation (CPR) for the 2014-2020 period and the CEF
regulation!, PPPs are viewed as a potentially effective means of delivering infrastructure
projects which ensure the achievement of public policy objectives by bringing together

different forms of public and private resources.

14. The European Fund for Strategic Investments (EFSI) regulation adopted in 2015 also
envisages the use of a wide range of financial products with a view to mobilise private

investments. EFSI can also be used to support PPPs2,

Communication from the Commission - EUROPE 2020 A strategy for smart, sustainable and
inclusive growth - COM (2010) 2020 final.

10 COM(2011) 144 final of 28 March 2011, “White Paper: Roadmap to a Single European Transport
Area- Towards a competitive and resource efficient transport system”, p. 28.

11 Regulation (EU) No 1316/2013 of the European Parliament and of the Council of
11 December 2013 establishing the Connecting Europe Facility, amending Regulation (EU)
No 913/2010 and repealing Regulations (EC) No 680/2007 and (EC) No 67/2010 (OJ L 348,
20.12.2013, p. 129).

12 Regulation (EU) 2015/1017 of the European Parliament and of the Council of 25 June 2015 on
the European Fund for Strategic Investments, the European Investment Advisory Hub and the
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EU-supported projects until 2014

15. When collecting data on EU-supported PPPs for this audit (April 2016), we identified 84
blended PPP projects, with a total project cost of 29.2 billion euro and an EU contribution of
5.6 billion euro, for the 2000-2014 period. By far the largest recipient of EU contributions
was Greece (59 % of the total or 3.3 billion euro). In 13 Member States there have been no
EU-supported PPPs at all (see Annex I). As indicated in Table 1, the transport sector had the
largest share in terms of total cost (88 %), while Information and Communication
Technologies (ICT) accounted for around 5 % and all other sectors (leisure, water services,

environment, etc.) accounted for 7 %.

Table 1 - Funds allocated to EU-supported PPP projects for the period 2000-2014, in million

euro, by sector

Sectors Number of projects Total cost % EU contribution %
Transport 24 25538 87 4 555 81
ICT 28 1740 6 472 8
All other sectors 32 1964 7 613 11
Total 84 29 242 100 5640 100

Source: ECA on the basis of data provided by the Commission, EPEC and selected Member States.

16. Structural and Cohesion Funds grants were the main EU source of PPP funding (67 of
the 84 projects) during the 2000-2014 period. The Commission supported the other 17 PPPs
through financial instruments, often in cooperation with the European Investment Bank

(EIB):

(@) Six PPP projects were supported by the Loan Guarantee Instrument for Trans-European

Transport Network Projects (LGTT) and four by Project Bond Initiative (PBI)!3

European Investment Project Portal and amending Regulations (EU) No 1291/2013 and (EU)
No 1316/2013 — the European Fund for Strategic Investments (OJ L 169, 1.7.2015, p. 1).

13 Regulation (EC) No 680/2007 of the European Parliament and of the Council of 20 June 2007
laying down general rules for the granting of Community financial aid in the field of the
trans-European transport and energy networks (OJ L 162, 22.6.2007, p. 1) as amended by
Regulation (EU) No 670/2012 of the European Parliament and of the Council of 11 July 2012.
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instruments, which were implemented and managed by the EIB under cooperation

agreements established with the Commission.

(b) Four PPP projects were funded under the Marguerite Fund!4 - an initiative of the EIB,
national promotional banks and the Commission to undertake equity investments in EU

infrastructure projects.

(c) Three PPP projects were funded using the Joint European Support for Sustainable

Investment in City Areas (JESSICA).

17. According to the Commission?®?, financial instruments like the LGTT and direct EU
investment in the Marguerite Fund (80 million euro) are expected to increase the rate and

pace of deployment of TEN-T infrastructure and leverage the impact of TEN-T funds.
Latest developments

18. Later on, in 2015, the Commission and the EIB formally launched the CEF debt
instrument, which followed and built on the portfolios previously developed by the LGTT and
PBI. The CEF equity instrument, which aims at providing equity or quasi-equity financing to

smaller and riskier projects, was under development at the time of the audit.

19. Since 2015 PPP projects have also been funded under the EFSI, which is a
Commission-EIB joint initiative. 18 out of the total number of 224 projects approved as of

June 2017 had been flagged as PPPs.

AUDIT SCOPE AND APPROACH

20. The main objective of our audit was to examine whether EU-funded PPP projects had

been effectively managed and provided adequate value-for-money, account being taken of

14 Commission decision C(2010) 941 of 25 February 2010 on European Union participation in the

2020 European Fund for Energy, Climate Change and Infrastructure (the Marguerite Fund).

15 Commission decision C(2010) 796 final of 2010 establishing an annual work programme for
granting financial aid in the field of trans-European Transport network (TEN-T) for 2010.
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the trend towards more intensively leveraging public funds with private finance through

PPPs. In particular, we examined whether:

(@) the audited projects have been able to exploit the benefits PPPs are expected to deliver

(see paragraphs 24 to 46);

(b) the audited projects were based on sound analyses and suitable approaches (see

paragraphs 47 to 59);

(c) the overall institutional and legal frameworks within the audited Member States were

adequate for the successful implementation of PPPs (see paragraphs 60 to 76).

21. The audit work was carried out between May-2016 and September-2017 both at the
Commission (DGs MOVE, REGIO, ECFIN and ESTAT) and in four Member States: France,

Ireland, Greece and Spain.

22. We examined the relevant policies, strategies, legislation and project documentation;
held interviews with the Commission and with the public authorities and private partners in
the four Member States, and performed on-the-spot checks of 12 EU co-financed PPP
projects in the fields of road transport (six projects) and ICT (six projects?®) (see Figure 4 and

Annex lll) selected from the identified population of 84 EU-supported PPPs (see

paragraph 15).

23. With this selection, the audit achieved the following coverage:

(@) the selected Member States covered around 70 % of the total cost of EU-supported
PPPs during 2000-2014 (20.4 out of 29.2 billion euro) and 71 % of the EU contribution to

PPPs (4.0 out of 5.6 billion euro), see Annex I;

16 As different Member States have diverging interpretation and definition of what constitutes a
PPP (e.g. concessions are considered PPPs in Greece but not in France), the audit team adopted
a wider interpretation of PPP, including various forms of multiannual cooperation between
public and private partners. Hence, we selected two ICT projects in Ireland, which were not
formally considered and procured as PPPs by the Irish authorities, but entail certain PPP
characteristics.
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(b) the Transport and ICT sectors accounted for 93 % of the total cost of EU-supported PPPs
(27.3 out of 29.2 billion euro), see Table 1;

(c) the selected projects represented a total cost of 9.6 billion euro and an EU contribution

of 2.2 billion euro (see Annex lll);

(d) the selected projects were financed both by the Structural and Cohesion Funds and by

financial instruments.

Figure 4 - 12 EU co-financed PPP projects assessed during this audit
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Source: European Court of Auditors.
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OBSERVATIONS

The audited PPP projects enabled faster policy implementation and had the potential for
good standards of operation and maintenance, but were not always effective in achieving

their potential benefits

24. We analysed whether the audited projects were able to exploit their potential benefits
in terms of project delivery on time and on budget and the extent to which the built

infrastructure was used.

The PPP option allowed public authorities to procure large-scale infrastructure plans

through a single procedure

25. With traditional procurement, private companies engaged on large infrastructure
projects are paid during the construction period, which usually lasts a limited number of
years. Public authorities are therefore required to provide for sufficient budgetary resources
to finance all construction in a relatively short period of time. Where funding is insufficient
projects may be split into a number of different sections to be procured in different years as
the budget allows, and this spreads construction of the complete infrastructure over larger

number of years.

26. PPPs, on the other hand, typically require the private partner to finance all construction
and then be reimbursed by the public partner or by users during the operational period of
the contract, which usually lasts more than 20 years and can often be as long as 30. This
enables the public partner immediately to commence construction of the entire
infrastructure, and thus to hasten completion and the achievement of all benefits deriving

from the infrastructure as a whole.

27. This was the case of the audited motorway projects in Ireland, Greece and Spain, which
were each procured in a single exercise. For example, the Greek authorities chose the PPP
option in order to obtain access to private financing, without which, in their view, the
projects would not have been able to go forward. As a result, the construction and/or
upgrade of 744 km of roads (174 km of the Central motorway, 365 km of Olympia Odos and

205 km of the Moreas) was procured through just three tender procedures, which is in stark
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contrast to previous experience in the construction of traditionally procured motorways in
Greece. For example, the two previously existing sections of the Olympia motorway,

measuring a total of 82 km, took up to 20 years and 31 procurement procedures to build?’.
However, two of the audited projects in Greece were considerably reduced in scope during

implementation (see Table 3).

Procurement of large PPP projects increased the risk of insufficient competition and was in

some cases subject to considerable delays

28. While traditional works projects can be split into lots in order to attract more bidders,
PPP projects require a minimum size to justify the cost of procurement and facilitate the
economies of scale that are needed for enhanced efficiency of operation and maintenance.
However, the very large scope of a project can sometimes reduce the level of competition,
as few companies generally have the financial wherewithal to submit bids. With very high-
value contracts, only a small number of operators, perhaps as few as one, are able to offer
all the products or services requested; this could place the contracting authority in a position

of dependence.

29. There was evidence of this in, for example, the case of the Central Motorway in Greece,
which had total planned costs of 2 375 million euro. Of the four companies invited to submit
an offer, two did so, but only one offer was evaluated at the final stage of procurement.
Evaluating at least two bidders would have put the public partner in a better negotiating

position to achieve more advantageous contractual terms.

30. To award a PPP contract, it is necessary to identify and negotiate all aspects relating to
project implementation, financing, operation and maintenance - including indicators and
performance measurement systems that are usually not part of traditional project

procurement and typically take up more time. Additional delays may also result, under a

17 The upgrade of the 64 km long Elefsina — Korinthos section to a motorway required 20 years

(from 1986 to 2006) and was implemented through 21 traditional public procurement contracts.
Similarly, the construction of the 18 km long Patra by-pass section as a motorway required

11 years (from 1991 to 2002) and was implemented through 10 traditional public procurement
contracts.
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PPP, from the private partner’s need to raise funds for project financing. At five years, the
procurement of the N17/N18 motorway in Ireland took considerably longer even than the
average 15 months needed in Ireland for PPP projects. A lack of liquidity following the
financial crisis increased the private partner’s difficulty in finding sufficient sources of

financing to reach a financial close, resulting in a delay of at least three years?*8,

31. Furthermore, the use of the PPP option had no beneficial effects on two of the most
common reasons for delays, namely legal proceedings and incomplete preparatory studies,
which we found to have affected not only many traditionally procured projects we have
audited in the transport sector??, but also the three motorways procured as PPPs in Greece.
The latter required an average of 6.5 years from the start of the procedure to the entry into
force of the contracts. Moreover, 3.5 months of these delays were exclusively attributable to
the choice of the PPP option, as the contracts had to be ratified by Parliament in the absence

of, at the time, an appropriate legal framework for concessions at national and EU level.

32. The motorway projects in Spain were procured in a timely manner, but the contracts

were re-negotiated soon afterwards (see paragraph 34(a), which raises questions as to

whether the procurement had been well managed. Despite the additional complexity of the
PPP approach, the broadband projects in France and Ireland were generally procured in a

timely manner, but they were smaller in scope than the audited motorway projects.

18 Contrary to traditional projects, where the private partner is remunerated during the

infrastructure works, in the case of PPPs the private partner needs to finance the entire
infrastructure cost before starting to be remunerated. Therefore, it needs to identify and
contract third-party lenders in order to undertake the project.

19 See Special Report No 23/2016 “Maritime transport in the EU: in troubled waters — much
ineffective and unsustainable investment” and Special Report No 4/2012 “Using Structural and
Cohesion Funds to co-finance transport infrastructures in seaports: an effective investment?”
(http://eca.europa.eu).
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Most of the audited projects were affected by significant construction delays and cost

overruns

Most of the audited projects were not completed on time and on budget

33. According to the relevant literature, infrastructure projects implemented through a PPP
are more likely to achieve efficiency gains than traditional projects, by completing project
construction on time and on budget?°. This is because the private partner will normally have
a strong incentive to finish construction works as contracted so as to allow the timely start of
availability payments or user fees and avoid cost increases for which it usually bears the

risks.

34. However, we found that the potential benefits of PPPs often failed to materialise, as the
infrastructure was not completed within the planned time and cost. In seven out of nine
completed projects??, corresponding to 7.8 billion euro project cost, delays ranged from two
to 52 months and the total cost increases were close to 1.5 billion euro, around 30 % of
which was co-funded by the EU. In Greece, the cost increase was of 1.2 billion euro (borne
by the public partner and co-funded at 36 % by the EU) and in Spain of 0.3 billion euro
(borne by the public partner), whereas in France the cost increased by 13 million euro or

73 % - the highest cost increase in relative terms observed among the audited projects (see

Annex lll for details):

(@) The Spanish motorway contracts were re-negotiated soon after contract signature due
to required modifications in the planned works, leading to cost increases of around
300 million euro to be borne by the public partner. The cost of the A-1 motorway
increased by 33 % (158 million euro), the project being delayed by two years, while the
C-25 motorway saw a cost increase of 20.7 % (143.8 million euro, including 88.9 million

euro in financial costs) and delays of 14 months.

20 See for instance EPEC, “The Non-Financial Benefits of PPPs - A review of Concepts and

Methodology”, June 2011.

21 Greece 3 projects, Spain 2 projects, France 2 projects.
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(b) The cost for the Pau Pyrénées ICT project in France increased by 73 % (from 18 to
31 million euro) in order to comply with regulatory changes; although the infrastructure
for the Girondins project was completed on time, commissioning of the project was

delayed by 16 months for administrative reasons.

(c) The construction phase of the Metropolitan Area Network (MAN) ICT project in Ireland
was poorly planned, so that the entire project was subsequently downsized, with the
result of realising fewer MANSs (to 66 towns rather than 95) and 4.2 % (50 953 euro) cost

increase per town.

(d) The construction of the three motorways in Greece was significantly delayed (by four
years on average) and renegotiation of the PPP meant substantial additional costs
(1.2 billion euro) to be borne by the public partner, even though the scope of two

projects was considerably reduced (see section below).

The Greek ‘reset’: What happens when things go wrong in a PPP and who pays the bill? Close

to 1.2 billion additional euro paid by the public

35. The first wave of PPPs in Greece was awarded in the 1990s and included projects such
as the Rion Antirion Bridge, the Athens ring road and the new Athens international airport.
The second wave of PPPs was awarded in 2007-2008 and mainly comprised the construction

of motorways (see Figure 5). We audited three of those motorways.
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Figure 5 - Concession motorways in Greece
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Source: Greek Managing Authority of the OP Transport Infrastructure, Environment and Sustainable
Development.

36. These projects were financed to a considerable extent by toll revenues along pre-
defined motorway sections, which were operated by the private partner. However, the

severe financial and economic crisis in Greece brought about a collapse in traffic volumes,
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which fell by around 50 % below the most pessimistic scenarios??, and thus a sharp decline
in both actual and estimated revenue for the three audited concessions. In particular,
between 2011 and the ‘Reset’ (see paragraph 37), the three audited motorways faced a
considerable decline in revenue through the reduction of traffic by at least 63 % (Central
Motorway), 49 % (Olympia Motorway) and 20 % (Moreas Motorway) compared to
forecast?3. As the public authorities had largely transferred the demand (traffic) risk to the
private partners (concessionaires) in the PPP contracts, the reduction in revenues seriously
affected the contracts’ financial balance and induced lenders to cease funding the projects,
as they no longer believed in their financial viability, resulting in the immediate suspension

of works.

37. After having agreed to a contract clause (extended force majeure for the private partner
in case of exceptional circumstances), the Greek authorities brought themselves in a

situation where their only possibility was to:

(a) either cease the construction of the motorways and expose themselves to legal disputes

and possible payment of penalties and compensations;

(b) orrenegotiate the concession agreements with the concessionaires (and lenders), in

order to restore their viability, but also at additional public cost.

The Greek authorities considered that the first scenario, i.e. stopping the construction of the
motorways, was less favourable given the broader macroeconomic and social consequences
that such a decision would entail. Therefore, after three years of negotiations, the contracts
with the concessionaires were re-negotiated (‘reset’) in November 2013 (Olympia and
Central E-65 motorways) and December 2015 (Moreas) (see Table 2). This, as detailed

below, entails that the public partner had to bear almost 1.2 billion euro additional costs

(see paragraph 39).

22 Before concluding the loan agreements, the projects lenders prepared stress scenarios, which

assumed as a worst case a traffic drop of 20 % compared to the base scenario.

B See also State Aid Decisions C(2013) 9274 final, Subject: State aid SA.36893 (2013/N), C(2013)
9253 final, State aid SA.36878 (2013/N), C(2014)7798 final, State aid SA.39224 (2014/N).
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Table 2 - Project implementation delays following the 'reset'

Implementation Central Olympia Odos Moreas
Concession commencement date 31.03.2008 04.08.2008 03.03.2008
Initial completion date 30.09.2013 03.08.2014 31.08.2012
Date of suspension of works 26.06.2011 26.06.2011 30.11.2013
Revised expected completion after the reset 31.12.2015 31.12.2015 30.04.2015
Estimated/actual project completion date 31.08.2017 31.08.2017 31.12.2016
Expected delay in months compared to initial completion date 47 37 52

Source: ECA based on information provided by the Greek authorities.

38. With the ‘reset’, while the end date for the concessions remained unchanged, a decision
was reached to defer the construction of significant stretches of motorway (45 % of the
Olympia motorway and 55 % of the Central) and to extend the construction completion
deadlines for all three projects, leading to shorter operating periods for the reimbursement
of infrastructure costs. Delaying the projects and reducing them in scope had an impact on
the objective of extending the Greek motorway network and a knock-on effect on the TEN-T
as a whole. Furthermore, there is the pending risk that the Central Motorway and the
Lefktro-Sparta section of the Moreas motorway projects are heavily underused, which is not

in line with sound financial management criteria (see in particular Box 1).

39. In addition, the public partner was also required to take on almost 1.2 billion euro in
additional costs (see Table 3). Following the above mentioned decision to renegotiate the

contracts:

(a) An additional financial contribution of 470 million euro (including 422 million euro in EU
funds) was paid for the construction periods of the Olympia and Central motorways.
This was to cover financing gaps created mainly by the decreased revenues deriving
from the reduced traffic volumes and the significant increase in the projects’ financial
costs as consequence of the financial crisis, which seriously altered the contracts’

financial balances.

(b) Moreover, the public partner also had to pay additional 705 million euro to the
concessionaires of the three motorways mainly due to agreements to accelerate works,
which were not required by capacity needs and to the following delays attributable to

the public partner:



- for clearing archaeological findings;

- for obtaining the required environmental permits;

- forfinalising the necessary land expropriations.

The high amount of this payment was also due to poorly prepared projects, and
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especially to the fact that PPP contracts were signed before relevant issues were solved

and because delays did not automatically result in a rescheduling of the end of the

operations periods; instead the private partners had less time left to collect revenues

and achieve the expected profitability.

Table 3 - Audited projects' costs before and after the ‘Reset’

Costs Motorways

Central Olympia Odos Moreas
Initially planned
Road length in km 174.0 365.0 205.0
Total project costs in million euro 2375.0 2 825.0 1543.0
Total project cost in million euro per km 13.7 7.7 7.5
After reset
Road length in km 79.0 202.0 205.0
Total project costs in million euro 1594.0 2619.0 1791.0
Out of which:
Additional State financial contribution: 469.9 million euro 231.4 238.5 -
(from which EU co-financed: 422.1 million euro) 203.6 218.5 -
State payments to concessionaires: 705.2 million euro 181.4 439.7 84.1
Total project cost in million euro per km 20.2 13.0 8.7

Source: ECA based on information provided by the Greek authorities.

40. As a result of the State payment to the concessionaires and the substantial increase in

financial costs, the total project cost per km for the Olympia motorway increased by 69 %

from 7.7 to 13.0 million euro, while the length of road to be constructed was shortened by

45 %. Similarly, the total project cost per km for the Central motorway increased by 47 %

from the initial 13.7 to 20.2 million euro per km, while the road to be constructed was

shortened by 55 % (see Figure 6). Overall, due to the reset, the total project cost of the three

motorways increased by 36 % from 9.1 to 12.4 million euro per km, out of which, the EU
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contribution for the total project cost per km increased by 95 % from 2.1 million euro per km

to 4.1 million euro per km?24,

Figure 6 - Cost increase per km following the 'reset’

25

Project costs per km

m Before reset

B After reset

Central Olimpia-Odos Moreas

Source: ECA based on information provided by the Greek authorities.

Most of the audited projects have the potential for keeping good standards of service and

maintenance

41. Another potential benefit of PPPs is the possibility of ensuring better maintenance and
service levels than traditional projects through a whole life approach, as the private partner
in charge of construction is also responsible for operating and maintaining the infrastructure
for the entire project duration — far longer than the typical warranty period under traditional
procurement rules. This will require the private partner to plan with a view to the long-term
operation and maintenance costs it will have to bear and to the long-term delivery of the
service levels it has committed to in the PPP contract; it will therefore have to pay particular

attention to construction quality.

24 1.6 billion euro for 744 km relative to 2.0 billion euro for 486 km.
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42. In addition, traditionally procured projects do not usually include the budgetary
resources that are necessary for operating and maintaining the project infrastructure, as
these aspects are contracted separately. As PPP contracts include provisions for operations
and maintenance, they allow the necessary funds to be committed from the start of the
construction period, thus ensuring that they are not subject to the discretion of the public

authorities.

43. Most of the nine audited projects that had been completed at the time of our audit
visits showed good standards of service and maintenance, such as structural integrity,
horizontal and vertical signage for motorways and, for ICT, response time to customer
requests for broadband and many other aspects. These projects have the potential for
keeping good service and maintenance standards for the future duration of the contracts.
This was traceable to contract incentives and penalties that could impact on the amount of
annual payments. With the exception of the C-25 motorway in Spain and the three audited
Greek motorways, where ad hoc procedures apply for penalties, annual payments can be
automatically reduced in the event of poor maintenance or increased if maintenance and

service levels are outstanding.

PPPs have not protected the public partner from over-optimism regarding future demand

and use of the planned infrastructure

44. The possibility of combining public and private expertise when designing a PPP is
generally thought to be beneficial for a realistic assessment of the future use of the planned
infrastructure. However, the fact that payments can be spread over a period of 20-30 years
reduces the pressure to optimise the project scope in accordance to the real needs and
therefore increases the risk of public entities entering into bigger infrastructure projects
than are needed or they would otherwise be able to afford?®. Together with over-optimistic
scenarios regarding future demand and use of the planned infrastructure, this can lead to

under-used projects with less value for money and fewer benefits than expected.

5 This situation is often referred to as ‘affordability illusion’.
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45. Such was the case for three of the audited motorway projects, which risk to be heavily
underused, such as the Central Motorway (see Box 1) and the Lefktro-Sparta section of the
Moreas motorway in Greece, and the completed motorway A-1 in Spain, which have been
faced in this way with traffic levels 35 % lower than initially envisaged (20 463 vehicles

instead of 31 719).

Box 1 - Example of a motorway in Greece that risks being heavily underused

Where the Central motorway E-65 project got underway in Greece, there was already little
expectation that it would attract high levels of traffic (only 4 832 vehicles a day were anticipated for
the first year of operation, which is insufficient traffic to justify a motorway according to sound
financial management criteria). In 2013, the traffic estimate was reduced even further to 1 792
vehicles a day, i.e. more than 63 % below the initial estimate. It is very likely that the infrastructure
will be heavily underused. Despite this, the motorway specifications were set without giving enough
consideration for the possibility to construct a less costly alternative to a motorway?®. Moreover, the
project scope has been considerably reduced, so that only the middle section (79 km) of the planned
motorway is currently under construction (see Figure 7), not, however, the deferred northern and
southern sections linking to other existing motorways. Without these links, future traffic levels are

likely to be far lower even than the already low estimated traffic levels.

%6 According to ECA Special Report No 5/2013 “Are EU Cohesion Policy funds well spent on roads?”

the choice of express roads could often result in an average 43 % savings when compared to
motorways.
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Figure 7 - Construction works at the E-65 Central Motorway in Greece

Source: European Court of Auditors.

46. Also the audited broadband projects in France and Ireland also experienced customer
uptake that was lower, sometimes considerably lower, than anticipated. The project in
Meurthe-et-Moselle (France) had revenues almost 50 % below expectations (see Table 4)
and for the NBS project (Ireland) the actual customer uptake figures were 69 % less than

forecast (42 004 customers instead of 135 948).

Table 4 - Customer uptake for French PPP projects in Gironde, Meurthe-et-Moselle and

Hautes-Pyrénées

Project Gironde Meurthe-et-Moselle Hautes-Pyrénées
(start date) (2009) (2008) (2010)
Actual revenues by the 7.8 million euro 7.0 million euro 9.2 million euro
end of 2015

(% of estimated revenues

0, 0, o
by the end of 2015) (83.9 %) (50.9 %) (89.6 %)
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Delays, cost increases and underuse were partly attributable to inadequate analyses and

unsuitable approaches

47. In order to identify the reasons for any possible weaknesses in project implementation
(for an overview on the potential benefits and risks and the related audit observations, see
Annex IV), we assessed whether there was sufficient prior analysis justifying the choice and
scale of each and the choice of the PPP option. We also examined whether the chosen PPP

approach was appropriate to the specific circumstances.

For most of the audited projects, the PPP option was chosen without any prior

comparative analysis, to demonstrate that it was the one maximising value-for-money

48. As many countries do not require the full costs of PPPs to be budgeted for up front at
the time the commitment is made, and annual charges are only recognised several years
after project approval and the end of construction, any statement of costs of PPPs is greatly
delayed and appears well after the key decisions are made. Decision-makers may scrutinise
PPPs less carefully than they do traditional contracts, as capital costs for the latter are
budgeted up front and they must compete with other projects for a limited pool of funding.
Moreover, public partners often rely on the scrutiny made by lenders, whose objectives may

be very different.

49. As PPPs have long-term implications for future generations, their selection requires
especially robust analysis and justification. Good management practices envisage performing
comparative analyses between different procurement options (e.g. traditional vs PPP) in
order to select the one that offers best value for money. A commonly used tool is the Public
Sector Comparator (PSC). If the PPP option is chosen without any comparative analysis to
ensure a level playing field between different procurement methods, there can be no
guarantee that it is the one that maximises value-for-money and best protects the public

interest.

50. For three of the 12 audited projects, the national procedures did not envisage any
comparative analysis, such as a PSC, to identify the most suitable procurement option, as
these projects did not envisage direct payments by the public. However, the rationale

followed for the selection of five out of the remaining nine audited projects (see Annex Ill) —



36

i.e. all audited motorway projects in Greece and Spain - was not based on any comparative
analysis, which would have provided additional quantitative elements and value for money
considerations as a basis for the decision on the procurement option (an example of the
relevance of such analyses is provided in Box 2). In addition, for one of the nine projects, the

Court has been refused access to the relevant documentation (see paragraph 51).

51. Although the Commission’s investment in the Marguerite Fund falls under the TEN
Regulation, which provides for the Court’s audit rights even in case the beneficiary is a
private partner?’, the Irish authorities refused to provide the Court the PSC and the tender
dossier for the N17/18 motorway project, which were also not available at the Commission.
Therefore the rationale in designing and procuring the project and in choosing the PPP
option instead of alternative procurement methods (such as traditional procurement and

concession) could not be assessed.

Box 2 - Relevance of Public Sector Comparators for infrastructure projects

Public Sector Comparators can prove particularly relevant when assessing the value-for-money of the
PPP option for infrastructure projects. As private partners usually bear higher financial costs and
require a high remuneration for their risk capital?, they tend to minimise long-term maintenance
costs by improving construction quality, which implies also higher construction costs. As a
consequence, savings in maintenance costs need to be sufficient to compensate for the higher

construction and financial costs. Therefore, it is important that Public Sector Comparators assess the

27 The Commission’s contribution to the Marguerite Fund was financed under Regulation
No 680/2007 (TEN Regulation), which envisages, under Article 11, that Member States have
certain obligations, such as to “implement the projects of common interest which receive
Community financial aid granted under the TEN Regulation”, “to undertake the technical
monitoring and financial control of projects in close cooperation with the Commission” and to
“certify the reality and the conformity of the expenditure incurred in respect of projects or parts
of projects”, without distinction between different forms of financing. It follows that as regards
the implementation, monitoring and financial control of projects supported by the Marguerite
Fund, the Court could ask directly the Member States to provide the relevant information for
the purpose of the audit, including those concerning the national procedure carried out with a

view to award PPP contracts.

28 Private partners usually have access to more expensive lending conditions than State

Governments and require a high remuneration for the risk capital that, for the audited projects,
sometimes reached the rate of 14 % per year.
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extent to which long-term savings can be achieved and whether a PPP is the right option for a given
infrastructure. This is particularly relevant for infrastructure such as a road or a motorway, for which
annual maintenance spending amounts to not more than 3 % of the cost of the infrastructure and

that, therefore, leave only limited margins for long-term savings on maintenance?®.

52. While Public Sector Comparators were carried out for the three French availability-
based PPPs examined, they were hindered by the lack of reliable data on costs and
systematically anticipated over-optimistic revenue levels3® that in most cases could not be
matched by actual customer uptakes (see paragraph 46), resulting in lower-than-planned
effectiveness. In addition, the project at Pau-Pyrénées in France and the MAN project in
Ireland also lacked an overall cost-benefit analysis, which hampered the identification of
expected benefits and the optimisation of the projects’ sizes and scopes. For the MAN
project, it resulted in a reduction of project scope from 95 to 66 MANSs and the cost per

municipality served by the project increased by 4.2 % (see paragraph 34(c).

53. Our assessment of the audited PPP projects showed that certain aspects may
considerably influence project performance and, therefore, could fall within the scope of a
specific Commission assessment. Although the structuring, tendering and implementation of
PPP projects fall exclusively within the competence of Member States, the Commission can
play an important role when it has to approve major projects to be co-financed by EU
resources. However, until the programming period 2007-2013, it had not put in place
dedicated assessment tools (e.g. project evaluation criteria to demonstrate EU added value,
value-for-money and compatibility with contracts of long duration) for analysing the impact

of specific PPP features on individual major projects3?.

2 Financial models elaborated by us have shown that the more the infrastructure requires high

maintenance costs and the lower difference in interest rates paid by the public and the private,
the more it is likely that PPPs can achieve sufficient long-term savings.

30 Weaknesses in the use of Public Sector Comparators were also observed by the French Court of

Auditors in its audit report Les partenariats public-privé des collectivités territoriales: des risques
a maitriser, Cour des comptes frangaise, Rapport public annuel 2015.

31 Under the ESIF programming period 2007-2013, out of the 968 major projects worth

155.2 billion euro approved by the European Commission, 28 consisted of PPP projects worth
11.8 billion euro with an EU contribution of 4.8 billion euro. Projects co-financed by the
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Risk allocation was often inappropriate, resulting in less incentive or excessive risk

exposure for the private partner

54. One reason for selecting the PPP option is the possibility of allocating risks (such as
construction, demand, availability) according to the principle that they should be borne by

the partner that is best suited to manage them.

55. The ability to identify and allocate project risks correctly, so to attain the optimum
balance between the shifting of risk and compensation for the risk-bearing party, is a key
factor for the success of a PPP. Failing to do so may have financial implications for the public
partner and hamper the achievement of the project objectives. Suboptimal risk sharing
arrangements may result in fewer incentives for the private partner or higher project costs

and lower rewards for the public partner.

56. While we identified at least one good practice - the French broadband project in the
Gironde took account of the attainment of the expected levels of service and provided for
penalties if customer uptake was not in line with the financial models submitted in the
procurement bid - we also found a number of cases in which risks were not allocated in a

coherent manner. For example:

(a) Risk allocation not coherent with the criteria for awarding the PPP contract: although

bidders for the Meurthe-et-Moselle project in France were selected in accordance with
award criteria that included the prospective private partners proposing financial models
for the commercialisation of broadband services, commercial risks were borne not by
them but by the public partner. This made the private partners un-accountable for their
revenue forecasts at the bidding stage. During the audit we found that revenue was
almost 50 % below expectations; a more coherent risk allocation would have provided

stronger incentives to ensure the effective commercialisation of broadband services.

(b) Risk allocation not coherent with private risk capital remuneration: In the case of a

motorway project, the private partner bore the availability risk but not the demand risk.

Marguerite Fund are approved by the Investment Committee of the Fund. The Commission is
not part of this committee.
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(d)
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As the former depends more on the maintenance levels achieved by the private partner
than on exogenous factors, it exposes the private partner to fewer uncertainties and
should therefore trigger lower remuneration rates for the private partner’s capital than
the demand risk. However, in this case the PPP contract provided for a rate of return of
almost 14 % per year for the private partner’s equity capital, which was among the

highest rates observed among the audited projects.

Inappropriate risk allocation - excessive risks borne by the private partner: the audited

projects in Greece showed that, where the private partner’s share of risk is excessively
high - as for instance with the Olympia motorway, where the public partner transferred
the full demand risk to the private partner although it could in no way influence traffic
demand -, major challenges may arise in the form of increased risk of bankruptcy for the
private partner and thus additional costs and reduced value for money for the public

partner (see paragraphs 36 to 40). A similar risk-allocation was envisaged also for the

NBS project in Ireland, where the actual customer uptake turned out to be much lower
than initially planned (see paragraph 46); had the private partner not been financially
robust, the considerably lower revenues achieved would have put the entire project at

risk.

Ineffective risk allocation: Under the A-1 motorway project in Spain (see Figure 8), both

the demand risk and the availability risk were shifted to the private partner, as the
project remuneration was based on shadow-tolls paid by the public partner adjusted to
include bonuses or penalties for the quality of infrastructure maintenance. While traffic
levels were considerably below expectations, the quality of maintenance (which was
facilitated by the low traffic levels) generated bonuses that offset all the private
partner’s losses deriving from the demand risk. Therefore, even though all risks were
borne by the private partner, in practice it suffered almost no financial disadvantage,
whereas the public partner was contractually obliged to pay considerably higher

amounts to ensure outstanding maintenance of an under-used motorway.
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Figure 8 - A-1 Motorway in Spain

Source: European Court of Auditors.

Long-duration PPP contracts are poorly suited to the rapid pace of technological change

57. PPPs are commonly expected to aim at maximising their benefits by combining and
building on the respective strengths of public and private expertise. In this way, they are
expected to generate additional quality of infrastructure and services and provide incentives

to identify innovative solutions in the delivery of public services32.

58. The audited broadband projects were implemented as PPPs mainly because the public
partners considered that they did not have the technical capability to implement themin a
traditional manner without running a high risk of technical interface problems. However,
they came up against a common issue facing PPPs in the area of new technologies, where
the choice of the most appropriate technological solutions is a key factor for the successful

implementation of long term contracts. Committing to a given technology and given

32 See, for instance, EPEC, “The Non-Financial Benefits of PPPs - A review of Concepts and

Methodology”, June 2011.
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performance over the usually long duration of a PPP contract exposed the projects to
considerable risk of technological obsolescence, which would inevitably mean decreased

revenue as soon as a new technology becomes available.

59. For example, three of the four audited broadband PPP projects in France were set to
run for 18 to 24 years and are based on a mix of technologies, including extensive use of
wireless technologies that require costly updates every five or six years (see also Box 3).
With the introduction of the French strategy on very high speed internet33, in order to put
the relevant infrastructure in place, it will be necessary to launch new procurement
procedures to cover areas that have just been covered with wireless technology and for
which there is already a PPP contract in place until 2030 and beyond. This is likely to result in
two or more overlapping PPP contracts to cover the same area — one of them based on
obsolete technology — as well as the possible re-negotiations of existing PPP contracts, cost

increases and unforeseable consequences for the whole network.

Box 3 - PPPs in the face of rapid technological change - the project in Meurthe-et-Moselle

The award criteria for the broadband project in Meurthe-et-Moselle emphasised the speed factor in
achieving the desired geographical coverage, but no points were awarded for the quality of the
technical solutions proposed by the tenderers. As a consequence, although 95 % of the households
have been covered at 6 Mbps, in many cases this comes through satellite or Wifi-MAX, less durable
and performing technologies that are not in line with the tendency to expand the coverage of
households with fibre optic. Considerable additional resources have therefore had to be set aside for
updating network quality on a regular basis, so that the cost of major infrastructure maintenance and
renewal (32 million euro) accounts for 84.4 % of the total project investment cost of 37 million euro—
a considerably higher proportion than in other broadband projects which use fibre optics more

intensively.

33 Pplan France Trés Haut Débit 2013-2022 launched in February 2013, committed the Government
itself to achieve 100 % coverage of broadband infrastructure with fibre optics by 2022.
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The institutional and legal framework is not yet adequate for EU supported PPP projects

60. We assessed whether the legal and institutional frameworks in the EU are able to cope
with higher numbers of PPP projects in all the Member States. Considerations include the
availability of adequate PPP legislation, PPP advisory units to support the implementation of
PPP projects through advice, standard contracts, models for comparative analyses and
appropriate functioning mechanisms to facilitate the implementation of all these systems, as

well as suitable strategies for the use of PPPs as part of overall investment policy.

Though familiar with PPPs, not all of the Member States we visited have well-developed

institutional and legal frameworks

61. To be successful, PPPs require robust and comprehensive legal and institutional
frameworks and processes. Furthermore, the successful delivery of PPPs also depends to a

large extent on the administrative capacity of the responsible authorities.

62. We examined the institutional and legal frameworks of the four Member States we
visited and identified certain shortcomings that hinder the successful implementation of

PPPs:

(@) In France and Ireland, the PPP framework operates only for specific types of PPPs at
central level: In France, the comprehensive institutional framework operated mainly for
the Contrats de Partenariat (CPs) — such as the common DBFMO availability-based PPP
scheme - which are negotiated at national level. Other forms of PPPs, such as the
‘Délégation de Service Public’ (concession type PPPs) and CPs at regional level were not
subject to similar arrangements. In Ireland, contractual arrangements such as those for
the MAN project are not subject to the same scrutiny procedures and comparative
analysis as availability-based PPPs, which could possibly have prevented poor planning

in this instance (see paragraph 34(c)).

(b) In Greece, the PPP framework operates only for projects with construction cost of less

than 500 million euro, which excludes very large infrastructure projects such as the
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three motorways selected for our audit3* from the obligatory assessments laid down in
the PPP law. This situation does not make it easy for the department responsible for
PPPs to apply established procedures and consistently benefit from the experience of

the PPP unit in the case of large —scale projects.

(c) Spain had no dedicated department or PPP unit to support the implementation of the
audited PPP projects: PPPs were therefore unable to benefit from standardised contract
clauses, guidance and tools at central level. The Spanish PPP projects were not subject
to comparative analysis with other procurement options (see paragraph 50), or any

other specific value-for-money assessments tailored for PPP projects.

63. Moreover, we found that only few Member States have accumulated sufficient long-
lasting experience and public sector expertise with the implementation of successful PPP
projects (see Figure 3). Our analysis of the EFSI-funded PPP projects confirmed that they are
concentrated in Member States that are most familiar with this procurement option: 14 of
the 18 PPPs approved under the EFSI as of June 2017 were located in France, the United
Kingdom, the Netherlands, Italy, Germany, Ireland and Greece. This is further confirmed by
the Court’s Opinion concerning the proposal to extend and expand the scope of the current
EFSI Regulation3®, which drew attention to severe geographic imbalances and sectorial
concentration, given that 63 % of EFSI financing under the Infrastructure and Innovation
Window goes to the United Kingdom, Italy and Spain, mainly in the energy (46 %) and in the

transport (19 %) sectors.

3 Higher-cost PPP projects may be made subject to the PPP law upon a unanimous decision of the

Inter-ministerial Committee on PPPs.

35 Opinion No 2/2016 “EFSI: an early proposal to extend and expand”
(http://www.eca.europa.eu).



http://www.eca.europa.eu/
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Despite the long-term implications of PPPs, the visited Member States have not developed

a clear strategy for their use

64. One of the potential benefits of PPP projects is the earlier delivery of a planned capital
investment programme, as PPPs can provide an important additional source of funding to

complement traditional budgetary envelopes.

65. However, financing large infrastructure projects and committing to yearly payments for
their construction, operation and maintenance has long-term implications for Member
States’ budgets and political decisions-making, which would require Governments to
develop a strategic approach to identify in which areas and circumstances the PPP option is
most suitable and where it may be appropriate to commit to a budget in the long-term. We
found that most of the Member States we visited had not a clear policy and strategy with

regard to the use of PPPs:

(a) InlIreland and Greece, PPPs were considered mainly as a source of additional funding,
either in order to finance mainly supplementary investments, i.e. additional projects
that could not be covered under the national capital budget, through PPPs (Ireland) or

to attract private funds (Greece).

(b) In France, there is no strategic approach to using PPPs. The Government has tried to
incentivise the use of PPPs as an anti-cyclical measure to face down the financial and
economic crisis, but has given no clear indications on the role PPPs should play in
investment strategies. For example, the audited PPP projects in the broadband sector
were implemented without having an overall strategy at national level in place to

achieve the objective to ensure high speed internet access for all (see paragraph 59).

(c) InSpain, PPP projects were identified on the basis of their maturity and not on the basis
of their relevance, impact or value-for-money, which explains why, for example, a more
mature project on a less traffic-intensive section of the A-1 motorway was implemented

through a PPP.

66. From the European infrastructure policy perspective, the six audited broadband

projects in France and Ireland addressed the EU’s main ICT priorities. However, we found
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that two thirds of the audited motorway projects®® were part not of the high-priority TEN-T
Core Network, which is intended to highlight the priority for completing the network by
2030, but of the comprehensive network expected to be completed by 2050 only. Although
PPPs have the potential to contribute, as a further alternative to traditional procurement
methods, to the completion of priority large infrastructure plans, it is questionable whether
it was worth and justified to assume the additional elaborate requirements and risks linked
to a PPP option for these projects, which are not part of the Core Network to be completed

by 2030 and turned out to be particularly problematic as highlighted in this report.

67. The role that PPPs should play within wider investment strategies should be possibly
based on of coherent strategic approaches. Of the four Member States visited, Ireland and,
to a lesser extent, Greece gave thought to limiting the use of PPPs in order not to commit
excessive amounts of future budgets by taking advantage of the lack of upfront budget
recognition and controls. Ireland envisaged capping PPP expenditure at 10 % of the overall
aggregate capital expenditure on an annual basis, whereas in Greece the total payments for
PPPs under the PPP law framework should not exceed 10 % of the annual public investment
programme and the total annual availability payments to private operators should not

exceed 600 million euro?.

68. In France and Spain, there is no ceiling on total annual payments for PPPs. The risk of
reduced fiscal flexibility, due to the number of higher levels of capital than can be afforded
given current and long-term budget constraints was particularly evident at regional level

(see Box 4).

Box 4 - Exampe of reduced fiscal flexibility in the Region of Cataluia

The Region of Catalonia in Spain operates a substantial PPP investment programme, the economic
rationale for which goes back to an optimistic outlook for public finances based on rapid economic

growth before the economic and financial crisis. Indeed, in 2007, PPP projects accounted for

% The Irish N17/N18 Motorway in Ireland, the C-25 Motorway in Spain and the Central Motorway,
the Moreas Motorway and the remaining sections of the Olympia Motorway in Greece.

37 These provisions do not apply to the large-scale PPP projects above 500 million euro that fall

outside the PPP framework.
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expenditure of 178.8 million euro, 8.9 % of the annual budget (2 000 million euro) of the department
responsible for transport infrastructure. The department considered that this 