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Rules of Professional Conduct: Rule 1.0--Terminology

    (a) “Belief” or “believes” denotes that the person involved actually supposed the fact in question to be true. A person’s belief may be
inferred from circumstances.
     (b) “Consult” or “consultation” denotes communication of information reasonably sufficient to permit the client to appreciate the
significance of the matter in question.
     (c) “Firm” or “law firm” denotes a lawyer or lawyers in a law partnership, professional corporation, sole proprietorship or other
association authorized to practice law; or lawyers employed in a legal services organization or the legal department of a corporation or
other organization, but does not include a government agency or other government entity. See Comment, Rule 1.10.
     (d) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the substantive or procedural law of the applicable jurisdiction
and has a purpose to deceive.
     (e) “Informed consent” denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated
adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.
     (f) “Knowingly,” “known,” or “knows” denotes actual knowledge of the fact in question. A person’s knowledge may be inferred from
circumstances.
     (g) “Law clerk” denotes a person, typically a recent law school graduate, who acts, typically for a limited period, as confidential
assistant to a judge or judges of a court; to an administrative law judge or a similar administrative hearing officer; or to the head of a
governmental agency or to a member of a governmental commission, either of which has authority to adjudicate or to promulgate rules
or regulations of general application.
     (h) “Matter” means any litigation, administrative proceeding, lobbying activity, application, claim, investigation, arrest, charge or
accusation, the drafting of a contract, a negotiation, estate or family relations practice issue, or any other representation, except as
expressly limited in a particular rule.
     (i) “Partner” denotes a member of a partnership, a shareholder in a law firm organized as a professional corporation or professional
limited liability company, or a member of an association authorized to practice law.
     (j) “Reasonable” or “reasonably” when used in relation to conduct by a lawyer denotes the conduct of a reasonably prudent and
competent lawyer.
     (k) “Reasonably should know” when used in reference to a lawyer denotes that a lawyer of reasonable prudence and competence
would ascertain the matter in question.
     (l) “Screened” denotes the isolation of a lawyer from any participation in a matter through the timely imposition of procedures within
a firm that are reasonably adequate under the circumstances to protect information that the isolated lawyer is obligated to protect under
these Rules or other law.
     (m) “Substantial” when used in reference to degree or extent denotes a material matter of clear and weighty importance.
     (n) “Tribunal” denotes a court, an arbitrator in a binding arbitration proceeding, or a legislative body, administrative agency, or other
body acting in an adjudicative capacity. A legislative body, administrative agency or other body acts in an adjudicative capacity when a
neutral official, after the presentation of evidence or legal argument by a party or parties, will render a binding legal judgment directly
affecting a party’s interests in a particular matter.
     (o) “Writing” or “written” denotes a tangible or electronic record of a communication or representation, including handwriting,
typewriting, printing, photo stating, photography, audio or video recording, and e-mail. A “signed” writing includes an electronic sound,
symbol or process attached to or logically associated with a writing and executed or adopted by a person with the intent to sign the
writing.

COMMENT

“Fraud” or “fraudulent”

     [1] When used in these Rules, the terms “fraud” or “fraudulent” refer to conduct that is characterized as such

under the substantive or procedural law of the applicable jurisdiction and has a purpose to deceive. This does

not include merely negligent misrepresentation or negligent failure to apprise another of relevant information. For

purposes of these Rules, it is not necessary that anyone has suffered damages or relied on the

misrepresentation or failure to inform.

“Informed consent”

     [2] Many of the Rules of Professional Conduct require the lawyer to obtain the informed consent of a client or

other person (e.g., a former client or, under certain circumstances, a prospective client) before accepting or

continuing representation or pursuing a course of conduct. See, e.g., Rules 1.2(c), 1.6(e) and 1.7(c)(1). The

communication necessary to obtain such consent will vary according to the Rule involved and the circumstances

giving rise to the need to obtain informed consent. The lawyer must make reasonable efforts to ensure that the

client or other person possesses information reasonably adequate to make an informed decision. Ordinarily, this

will require communication that includes a disclosure of the facts and circumstances giving rise to the situation,

any explanation reasonably necessary to inform the client or other person of the material advantages and

disadvantages of the proposed course of conduct and a discussion of the client’s or other person’s options and

alternatives. In some circumstances it may be appropriate for a lawyer to advise a client or other person to seek

the advice of other counsel. A lawyer need not inform a client or other person of facts or implications already
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known to the client or other person; nevertheless, a lawyer who does not personally inform the client or other

person assumes the risk that the client or other person is inadequately informed and the consent is invalid. In

determining whether the information and explanation provided are reasonably adequate, relevant factors include

whether the client or other person is experienced in legal matters generally and in making decisions of the type

involved, and whether the client or other person is independently represented by other counsel in giving the

consent. Normally, such persons need less information and explanation than others, and generally a client or

other person who is independently represented by other counsel in giving the consent should be assumed to

have given informed consent. In all circumstances, the client’s consent must be not only informed but also

uncoerced by the lawyer or by any other person acting on the lawyer’s behalf.

     [3] Obtaining informed consent will usually require an affirmative response by the client or other person. In

general, a lawyer may not assume consent from a client’s or other person’s silence. Consent may be inferred,

however, from the conduct of a client or other person who has reasonably adequate information about the

matter. A number of Rules require that a person’s consent be in writing. See Rules 1.8(a)(3) and 1.8(g). For a

definition of “writing,” see Rule 1.0(o).

“Screened”

     [4] This definition applies to situations where screening of a personally disqualified lawyer is permitted to

remove imputation of a conflict of interest under Rules 1.11, 1.12 or 1.18.

     [5] The purpose of screening is to assure the affected parties that confidential information known by the

personally disqualified lawyer remains protected. The personally disqualified lawyer should acknowledge the

obligation not to communicate with any of the other lawyers in the firm with respect to the matter. Similarly, other

lawyers in the firm who are working on the matter should be informed that the screening is in place and that they

may not communicate with the personally disqualified lawyer with respect to the matter. Additional screening

measures that are appropriate for the particular matter will depend upon the circumstances. To implement,

reinforce and remind all affected lawyers of the presence of the screening, it may be appropriate for the firm to

undertake such procedures as a written undertaking by the screened lawyer to avoid any communication with

other firm personnel and any contact with any firm files or other materials relating to the matter, written notice

and instructions to all other firm personnel forbidding any communication with the screened lawyer relating to the

matter, denial of access by the screened lawyer to firm files or other materials relating to the matter and periodic

reminders of the screen to the screened lawyer and all other firm personnel. For a further explanation of

screening, see D.C. Bar Legal Ethics Committee Opinion 279.

     [6] In order to be effective, screening measures must be implemented as soon as practical after a lawyer or

law firm knows or reasonably should know that there is a need for screening.
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Rules of Professional Conduct: Rule 1.6--Confidentiality of Information

   (a) Except when permitted under paragraph (c), (d), or (e), a lawyer shall not knowingly:
(1) reveal a confidence or secret of the lawyer’s client;
(2) use a confidence or secret of the lawyer’s client to the disadvantage of the client;
(3) use a confidence or secret of the lawyer’s client for the advantage of the lawyer or of a third person.

   (b) “Confidence” refers to information protected by the attorney-client privilege under applicable law, and “secret” refers to other
information gained in the professional relationship that the client has requested be held inviolate, or the disclosure of which would be
embarrassing, or would be likely to be detrimental, to the client.
(c) A lawyer may reveal client confidences and secrets, to the extent reasonably necessary:

(1) to prevent a criminal act that the lawyer reasonably believes is likely to result in death or substantial bodily harm absent
disclosure of the client’s secrets or confidences by the lawyer; or
(2) to prevent the bribery or intimidation of witnesses, jurors, court officials, or other persons who are involved in proceedings
before a tribunal if the lawyer reasonably believes that such acts are likely to result absent disclosure of the client’s confidences
or secrets by the lawyer.

   (d) When a client has used or is using a lawyer’s services to further a crime or fraud, the lawyer may reveal client confidences and
secrets, to the extent reasonably necessary:

(1) to prevent the client from committing the crime or fraud if it is reasonably certain to result in substantial injury to the
financial interests or property of another; or
(2) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to
result or has resulted from the client’s commission of the crime or fraud.

   (e) A lawyer may use or reveal client confidences or secrets:
(1) with the informed consent of the client;
(2) (A) when permitted by these Rules or required by law or court order; and
     (B) if a government lawyer, when permitted or authorized by law;
(3) to the extent reasonably necessary to establish a defense to a criminal charge, disciplinary charge, or civil claim, formally
instituted against the lawyer, based upon conduct in which the client was involved, or to the extent reasonably necessary to
respond to specific allegations by the client concerning the lawyer’s representation of the client;
(4) when the lawyer has reasonable grounds for believing that a client has impliedly authorized disclosure of a confidence or
secret in order to carry out the representation;
(5) to the minimum extent necessary in an action instituted by the lawyer to establish or collect the lawyer’s fee; or
(6) to the extent reasonably necessary to secure legal advice about the lawyer’s compliance with law, including these Rules.

   (f) A lawyer shall exercise reasonable care to prevent the lawyer’s employees, associates, and others whose services are utilized by the
lawyer from disclosing or using confidences or secrets of a client, except that such persons may reveal information permitted to be
disclosed by paragraphs (c), (d), or (e).
   (g) The lawyer’s obligation to preserve the client’s confidences and secrets continues after termination of the lawyer’s employment.
   (h) The obligation of a lawyer under paragraph (a) also applies to confidences and secrets learned prior to becoming a lawyer in the
course of providing assistance to another lawyer.
   (i) For purposes of this rule, a lawyer who serves as a member of the D.C. Bar Lawyer Counseling Committee, or as a trained
intervenor for that committee, shall be deemed to have a lawyer-client relationship with respect to any lawyer-counselee being counseled
under programs conducted by or on behalf of the committee. Information obtained from another lawyer being counseled under the
auspices of the committee, or in the course of and associated with such counseling, shall be treated as a confidence or secret within the
terms of paragraph (b). Such information may be disclosed only to the extent permitted by this rule.
   (j) For purposes of this rule, a lawyer who serves as a member of the D.C. Bar Practice Management Service Committee, formerly
known as the Lawyer Practice Assistance Committee [1] (#n1) , or a staff assistant, mentor, monitor or other consultant for that
committee, shall be deemed to have a lawyer-client relationship with respect to any lawyer-counselee being counseled under programs
conducted by or on behalf of the committee. Communications between the counselor and the lawyer being counseled under the auspices
of the committee, or made in the course of and associated with such counseling, shall be treated as a confidence or secret within the
terms of paragraph (b). Such information may be disclosed only to the extent permitted by this rule. However, during the period in which
the lawyer-counselee is subject to a probationary or monitoring order of the Court of Appeals or the Board on Professional
Responsibility in a disciplinary case instituted pursuant to Rule XI of the Rules of the Court of Appeals Governing the Bar, such
information shall be subject to disclosure in accordance with the order.    (k) The client of the government lawyer is the agency that
employs the lawyer unless expressly provided to the contrary by appropriate law, regulation, or order.

Comment

  [1] The lawyer is part of a judicial system charged with upholding the law. One of the lawyer’s functions is to

advise clients so that they avoid any violation of the law in the proper exercise of their rights.

   [2] The observance of the ethical obligation of a lawyer to hold inviolate confidential information of the client not

only facilitates the full development of facts essential to proper representation of the client but also encourages

people to seek early legal assistance.

   [3] Almost without exception, clients come to lawyers in order to determine what their rights are and what is, in

the maze of laws and regulations, deemed to be legal and correct. The common law recognizes that the client’s
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confidences must be protected from disclosure. Based upon experience, lawyers know that almost all clients

follow the advice given, and the law is upheld.

   [4] A fundamental principle in the client­lawyer relationship is that the lawyer holds inviolate the client’s secrets

and confidences. The client is thereby encouraged to communicate fully and frankly with the lawyer even as to

embarrassing or legally damaging subject matter.

   [5] This rule prohibits a lawyer from revealing the confidences and secrets of a client except as provided in this

rule or elsewhere in the Rules. Proper concern for professional duty should cause a lawyer to shun indiscreet

conversations concerning clients. A lawyer’s use of a hypothetical to discuss issues relating to the representation

is permissible so long as there is no reasonable likelihood that the listener will be able to ascertain the identity of

the client or the situation involved.

Relationship Between Rule 1.6 and Attorney­Client Evidentiary Privilege and Work Product Doctrine

   [6] The principle of confidentiality is given effect in two related bodies of law: the attorney­client privilege and

the work product doctrine in the law of evidence and the rule of confidentiality established in professional ethics.

The attorney­client privilege and the work product doctrine apply in judicial and other proceedings in which a

lawyer may be called as a witness or otherwise required to produce evidence concerning a client. This rule is not

intended to govern or affect judicial application of the attorney­client privilege or work product doctrine. The

privilege and doctrine were developed to promote compliance with law and fairness in litigation. In reliance on

the attorney­client privilege, clients are entitled to expect that communications within the scope of the privilege

will be protected against compelled disclosure.

   [7] The attorney­client privilege is that of the client and not of the lawyer. As a general matter, the client has a

reasonable expectation that information relating to the client will not be voluntarily disclosed and that disclosure

of such information may be judicially compelled only in accordance with recognized exceptions to the attorney­

client privilege and work product doctrine.

   [8] The rule of client­lawyer confidentiality applies in situations other than those where evidence is sought from

the lawyer through compulsion of law; furthermore, it applies not merely to matters communicated in confidence

by the client (i.e., confidences) but also to all information gained in the course of the professional relationship

that the client has requested be held inviolate, or the disclosure of which would be embarrassing or would be

likely to be detrimental to the client (i.e.,secrets). This ethical precept, unlike the evidentiary privilege, exists
without regard to the nature or source of the information or the fact that others share the knowledge. It reflects

not only the principles underlying the attorney­client privilege, but the lawyer’s duty of loyalty to the client.

The Commencement of the Client­Lawyer Relationship

   [9] Principles of substantive law external to these Rules determine whether a client­lawyer relationship exists.

Although most of the duties flowing from the client­lawyer relationship attach only after the client has requested

the lawyer to render legal services and the lawyer has agreed to do so, the duty of confidentiality imposed by this

rule attaches when the lawyer agrees to consider whether a client­lawyer relationship shall be established. Other

duties of a lawyer to a prospective client are set forth in Rule 1.18.

Exploitation of Confidences and Secrets

   [10] In addition to prohibiting the disclosure of a client’s confidences and secrets, subparagraph (a)(2) provides

that a lawyer may not use the client’s confidences and secrets to the disadvantage of the client. For example, a

lawyer who has learned that the client is investing in specific real estate may not seek to acquire nearby property

where doing so would adversely affect the client’s plan for investment. Similarly, information acquired by the

lawyer in the course of representing a client may not be used to the disadvantage of that client even after the

termination of the lawyer’s representation of the client. However, the fact that a lawyer has once served a client

does not preclude the lawyer from using generally known information about the former client when later

representing another client. Under subparagraphs (a)(3) and (e)(1), a lawyer may use a client’s confidences and

secrets for the lawyer’s own benefit or that of a third party only after the lawyer has obtained the client’s informed

consent to the use in question.

Authorized Disclosure

   [11] A lawyer is impliedly authorized to make disclosures about a client when appropriate in carrying out the

representation, except to the extent that the client’s instructions or special circumstances limit that authority. In

litigation, for example, a lawyer may disclose information by admitting a fact that cannot properly be disputed, or

in negotiation by making a disclosure that facilitates a satisfactory conclusion.

   [12] The obligation to protect confidences and secrets obviously does not preclude a lawyer from revealing

information when the client gives informed consent, when necessary to perform the professional employment,

when permitted by these Rules, or when required by law. For the definition of “informed consent,” see Rule
1.0(e). Unless the client otherwise directs, a lawyer may disclose the affairs of the client to partners or associates

of the lawyer’s firm. It is a matter of common knowledge that the normal operation of a law office exposes
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confidential professional information to nonlawyer employees of the office, particularly secretaries and those

having access to the files; and this obligates a lawyer to exercise care in selecting and training employees so

that the sanctity of all confidences and secrets of clients may be preserved. If the obligation extends to two or

more clients as to the same information, a lawyer should obtain the permission of all before revealing the

information. A lawyer must always be sensitive to the rights and wishes of the client and act scrupulously in the

making of decisions that may involve the disclosure of information obtained in the course of the professional

relationship.

   [13] A lawyer’s confidentiality obligations do not preclude a lawyer from securing confidential legal advice about

the lawyer’s personal responsibilities to comply with these Rules. In most situations disclosing information to

secure such advice will be impliedly authorized for the lawyer to carry out the representation. Even when

disclosure is not impliedly authorized, paragraph (e)(6) permits such disclosure because of the importance of a

lawyer’s compliance with the Rules of Professional Conduct and other law.

   [14] Unless the client otherwise directs, it is not improper for a lawyer to give limited information from client files

to an outside agency necessary for statistical, bookkeeping, accounting, data processing, banking, printing, or

other legitimate purposes, provided the lawyer exercises due care in the selection of the agency and warns the

agency that the information must be kept confidential.

   [15] Although the public interest is usually best served by a strict rule requiring lawyers to preserve the

confidentiality of information relating to the representation of their clients, the confidentiality rule is subject to

limited exceptions.

   [16] Rule 1.6(c) describes situations presenting a sufficiently serious threat such that a client’s confidences and

secrets may be revealed to the extent reasonably necessary to prevent the harm described. Thus, a lawyer may

reveal confidences and secrets to the extent necessary to prevent a criminal act that the lawyer reasonably

believes is likely to result in death or substantial bodily harm absent disclosure and to prevent bribery or

intimidation of witnesses, jurors, court officials, or other persons involved in proceedings before a tribunal.

   [17] Rule 1.6(d) describes situations in which the client’s usual expectation of confidentiality is not warranted

because the client has abused the lawyer­client relationship by using the lawyer’s services to further a crime or

fraud. In these circumstances, Rule 1.6(d)(1) provides a limited exception to the rule of confidentiality, which

permits the lawyer to reveal information to the extent reasonably necessary to enable affected persons or

appropriate authorities to prevent the client from committing a crime or fraud, as defined in Rule 1.0(d), if such

crime or fraud is reasonably certain to result in substantial injury to the financial or property interests of another.

The D.C. Court of Appeals has held that the crime­fraud exception to the attorney­client privilege requires that a

lawyer’s services were actually used to further a crime or fraud that occurred, not merely that the client sought to

do so. See In re Public Defender Service, 831 A.2d 890 (D.C. 2003). The Rule 1.6(d) exception to the ethical
duty of confidentiality also requires that the lawyer’s services actually were used to further a crime or fraud. A

client can prevent disclosure by refraining from the wrongful conduct or by not using the lawyer’s services to

further a crime or fraud. Although Rule 1.6(d)(1) does not require the lawyer to reveal the client’s misconduct, the

lawyer may not counsel or assist the client in conduct the lawyer knows is criminal or fraudulent. See Rule

1.2(e). Rule 1.16 addresses the lawyer’s obligation or right to withdraw from the representation of the client in

such circumstances if withdrawal is necessary to prevent the client from misusing the lawyer’s services or if

withdrawal would otherwise prevent, mitigate, or rectify substantial injury caused by the client who misused the

lawyer’s services. Rules 3.3(a)(1), 3.3(d) and 4.1(b) address circumstances in which disclosure may be

mandatory. Rules 3.4(a), 8.1, and 8.3 do not require disclosure of information otherwise protected by Rule 1.6;

disclosure that is permissive in the limited situations specified in Rule 1.6 is not mandatory under Rules 3.4(a),

8.1 or 8.3. Rule 1.6(d) applies to organizations as well as to individuals.

   [18] Paragraph (d)(2) refers to situations in which the crime or fraud has already commenced and is on­going

or completed such that complete prevention is not an option. Thus, the client no longer has the option of

preventing disclosure by refraining from the wrongful conduct. In these circumstances, there may be situations in

which the loss suffered by an affected person can be prevented, rectified, or mitigated. In such situations, the

lawyer may disclose information relating to the representation to the extent necessary to enable the affected

persons to prevent or mitigate reasonably certain losses or to attempt to recoup their losses. Paragraph (d)(2)

does not apply to disclosure with regard to a crime or fraud committed prior to retaining the lawyer for

representation concerning that offense.

   [19] Rule 1.2, Comment [7] and Rule 4.1, Comment [3] acknowledge that, to avoid assisting in a client crime or

fraud, a lawyer in some instances may be required to withdraw from representation, give notice of the fact of

withdrawal, or disaffirm an opinion, document, affirmation or the like. In some instances when a lawyer’s services

have been or are being used to further a client’s crime or fraud, a lawyer may conclude that more than

withdrawal and disaffirmance is required to avoid assisting in the client’s crime or fraud and that disclosure of

client information protected by this rule is warranted. If the lawyer has such a reasonable belief, the lawyer may

make such disclosures to the extent reasonably necessary to permit corrective action, for example, prompt

initiation of proceedings in order to seize or recover assets fraudulently obtained by the client. Once the lawyer

has disclosed information reasonably necessary to prevent, rectify, or mitigate loss, the lawyer may not take
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additional actions that would harm the client. Thus, a lawyer is not warranted under Rule 1.6(d) in providing legal

advice or assistance to a victim as the victim’s lawyer or voluntarily serving as a witness or otherwise

cooperating in a proceeding brought by the victim or anyone else seeking compensation for the victim. The

lawyer also may not use or disclose information for the purpose of voluntarily assisting a law­enforcement

agency to apprehend and prosecute the client, unless the lawyer reasonably believes that such disclosure would

be reasonably necessary to prevent, rectify, or mitigate the victim’s loss.

   [20] This rule permits but does not require the disclosure of information relating to a client’s representation to

accomplish the purposes specified. In exercising the discretion conferred by this rule by paragraphs (c) and (d),

the lawyer may consider such factors as the nature of the lawyer’s relationship with the client and with those who

might be injured by the client, the lawyer’s own involvement in the transaction, and factors that may extenuate

the conduct in question. The lawyer’s exercise of discretion in determining whether to make disclosures that are

reasonably likely to prevent the death or substantial bodily injury of another requires consideration of such

factors as the client’s tendency to commit violent acts or, conversely, to make idle threats. When a lawyer is

given discretion to disclose under this rule, the lawyer’s decision not to disclose as permitted by the Rule does

not violate Rule 1.6. Other Rules may impose disclosure obligations. See Rules 1.2(e), 2.3, 3.3, 3.4(a), 4.1(b),
8.1, and 8.3 regarding the reconciliation of the confidentiality protections of this rule with disclosure provisions of

those Rules.

   [21] Paragraphs (c) and (d) permit disclosure only to the extent the lawyer reasonably believes the disclosure

is necessary to accomplish one of the purposes specified. The “reasonably believes” standard is applied

because it is difficult for a lawyer to “know” when acts with such potentially serious consequences will actually be

carried out, for the client may have a change of mind. Where practicable, the lawyer should first seek to

persuade the client to take suitable action to obviate the need for disclosure. In any case, a disclosure adverse to

the client’s interest should be no greater than the lawyer reasonably believes necessary to accomplish the

purpose. If the disclosure will be made in connection with a judicial proceeding, the disclosure should be made in

a manner that limits access to the information to the tribunal or other persons having a need to know it, and

appropriate protective orders or other arrangements should be sought by the lawyer to the fullest extent

practicable.

   [22] Other law may require that a lawyer disclose information otherwise protected by Rule 1.6. Whether a law

requires such disclosure is a question of law beyond the scope of these Rules. When such disclosure appears to

be required by other law, the lawyer must discuss the matter with the client to the extent required by Rule 1.4. If,

however, the other law requires disclosure, paragraph (e)(2)(A) permits the lawyer to make such disclosure as is

necessary to comply with the law.

Dispute Concerning Lawyer’s Conduct

   [23] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client’s conduct or other

misconduct of the lawyer involving representation of the client, the lawyer may respond to the extent the lawyer

reasonably believes necessary to establish a defense. The same is true with respect to a claim involving the

conduct or representation of a former client. Charges, in defense of which a lawyer may disclose client

confidences and secrets, can arise in a civil, criminal, or professional disciplinary proceeding, and can be based

on a wrong allegedly committed by the lawyer against the client, or on a wrong alleged by a third person; for

example, a person claiming to have been defrauded by the lawyer and client acting together.

   [24] The lawyer may not disclose a client’s confidences or secrets to defend against informal allegations made

by third parties; the Rule allows disclosure only if a third party has formally instituted a civil, criminal, or

disciplinary action against the lawyer. Even if the third party has formally instituted such a proceeding, the lawyer

should advise the client of the third party’s action and request that the client respond appropriately, if this is

practicable and would not be prejudicial to the lawyer’s ability to establish a defense.

   [25] If a lawyer’s client, or former client, has made specific allegations against the lawyer, the lawyer may

disclose that client’s confidences and secrets in establishing a defense, without waiting for formal proceedings to

be commenced. The requirement of subparagraph (e)(3) that there be “specific” charges of misconduct by the

client precludes the lawyer from disclosing confidences or secrets in response to general criticism by a client; an

example of such a general criticism would be an assertion by the client that the lawyer “did a poor job” of

representing the client. But in this situation, as well as in the defense of formally instituted third­party

proceedings, disclosure should be no greater than the lawyer reasonably believes is necessary to vindicate

innocence, the disclosure should be made in a manner that limits access to the information to the tribunal or

other persons having a need to know it, and appropriate protective orders or other arrangements should be

sought by the lawyer to the fullest extent practicable.

Fee Collection Actions

   [26] Subparagraph (e)(5) permits a lawyer to reveal a client’s confidences or secrets if this is necessary in an

action to collect fees from the client. This aspect of the rule expresses the principle that the beneficiary of a

fiduciary relationship may not exploit it to the detriment of the fiduciary. Subparagraph (e)(5) should be construed
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narrowly; it does not authorize broad, indiscriminate disclosure of secrets or confidences. The lawyer should

evaluate the necessity for disclosure of information at each stage of the action. For example, in drafting the

complaint in a fee collection suit, it would be necessary to reveal the “secrets” that the lawyer was retained by

the client, that fees are due, and that the client has failed to pay those fees. Further disclosure of the client’s

secrets and confidences would be impermissible at the complaint stage. If possible, the lawyer should prevent

even the disclosure of the client’s identity through the use of John Doe pleadings.

   [27] If the client’s response to the lawyer’s complaint raised issues implicating confidences or secrets, the

lawyer would be permitted to disclose confidential or secret information pertinent to the client’s claims or

defenses. Even then, the rule would require that the lawyer’s response be narrowly tailored to meet the client’s

specific allegations, with the minimum degree of disclosure sufficient to respond effectively. In addition, the

lawyer should continue, throughout the action, to make every effort to avoid unnecessary disclosure of the

client’s confidences and secrets and to limit the disclosure to those having the need to know it. To this end the

lawyer should seek appropriate protective orders and make any other arrangements that would minimize the risk

of disclosure of the confidential information in question, including the utilization of in camera proceedings.

Disclosures Otherwise Required or Authorized

   [28] The attorney­client privilege is differently defined in various jurisdictions. If a lawyer is called as a witness

to give testimony concerning a client, absent waiver by the client, subparagraph (e)(2) requires the lawyer to

invoke the privilege when it is applicable. The lawyer may comply with the final orders of a court or other tribunal

of competent jurisdiction requiring the lawyer to give information about the client. But a lawyer ordered by a court

to disclose client confidences or secrets should not comply with the order until the lawyer has personally made

every reasonable effort to appeal the order or has notified the client of the order and given the client the

opportunity to challenge it.

Former Client

   [29] The duty of confidentiality continues after the client­lawyer relationship has terminated.

Services Rendered in Assisting Another Lawyer Before Becoming a Member of the Bar

   [30] There are circumstances in which a person who ultimately becomes a lawyer provides assistance to a

lawyer while serving in a nonlawyer capacity. The typical situation is that of the law clerk or summer associate in

a law firm or government agency. Paragraph (h) addresses the confidentiality obligations of such a person after

becoming a member of the Bar; the same confidentiality obligations are imposed as would apply if the person

had been a member of the Bar at the time confidences or secrets were received. This resolution of the

confidentiality obligation is consistent with the reasoning employed in D.C. Bar Legal Ethics Committee Opinion

84. For a related provision dealing with the imputation of disqualifications arising from prior participation as a

summer associate or in a similar position, see Rule 1.10(b). For a provision addressing the imputation of

disqualifications arising from prior participation as a law clerk, see Rule 1.11.

Bar Sponsored Counseling Programs

   [31] Paragraph (i) adds a provision dealing specifically with the disclosure obligations of lawyers who are

assisting in the counseling programs of the D.C. Bar’s Lawyer Counseling Committee. Members of that

committee, and lawyer­intervenors who assist the committee in counseling, may obtain information from lawyer­

counselees who have sought assistance from the counseling programs offered by the committee. It is in the

interest of the public to encourage lawyers who have alcohol or other substance abuse problems to seek

counseling as a first step toward rehabilitation. Some lawyers who seek such assistance may have violated

provisions of the Rules of Professional Conduct, or other provisions of law, including criminal statutes such as

those dealing with embezzlement. In order for those who are providing counseling services to evaluate properly

the lawyer­counselee’s problems and enhance the prospects for rehabilitation, it is necessary for the counselors

to receive completely candid information from the lawyer­counselee. Such candor is not likely if the counselor,

for example, would be compelled by Rule 8.3 to report the lawyer­counselee’s conduct to Bar Counsel, or if the

lawyer­counselee feared that the counselor could be compelled by prosecutors or others to disclose information.

   [32] It is similarly in the interest of the public to encourage lawyers to seek the assistance of the D.C. Bar’s

Practice Management Service Committee to address management problems in their practices. In order for those

who are providing counseling services through the Practice Management Service Committee to evaluate

properly the lawyer­counselee’s problems and enhance the prospects for self­improvement by the counselee,

paragraph (j) adds a provision addressing the confidentiality obligations of lawyers who are assisting in the

counseling programs of the Practice Management Service Committee.

   [33] These considerations make it appropriate to treat the lawyer­counselee relationship as a lawyer­client

relationship, and to create an additional limited class of information treated as secrets or confidences subject to

the protection of Rule 1.6. The scope of that information is set forth in paragraph (i) and (j). The lawyer­client

relationship is deemed to exist only with respect to the obligation of confidentiality created under Rule 1.6, and
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not to obligations created elsewhere in these Rules, including the obligation of zealous representation under

Rule 1.3 and the obligation to avoid conflicts of interest set forth in Rules 1.7 and 1.9. The obligation of

confidentiality extends to non­lawyer assistants of lawyers serving the committee. See Rule 5.1

   [34] Notwithstanding the obligation of confidentiality under paragraph (j), during the period in which a lawyer­

counselee is subject to a probationary or monitoring order of the Court of Appeals or the Board on Professional

Responsibility in a disciplinary case instituted pursuant to Rule XI of the Rules of the Court of Appeals Governing

the Bar, communications between the counselor and the lawyer being counseled under the auspices of the

Practice Management Service Committee shall be subject to disclosure in accordance with an Order of the Court

or the Board, since the participation of the lawyer­counselee in the programs of the committee in such

circumstances is not voluntary.

   [35] Ethical rules established by the District of Columbia Court of Appeals with respect to the kinds of

information protected from compelled disclosure may not be accepted by other forums or jurisdictions. Therefore,

the protections afforded to lawyer­counselees by paragraphs (i) and (j) may not be available to preclude

disclosure in all circumstances. Furthermore, lawyers who are members of the bar of other jurisdictions may not

be entitled, under the ethics rules applicable to members of the bar in such other jurisdictions, to forgo reporting

violations to disciplinary authorities pursuant to the other jurisdictions’ counterparts to Rule 8.3.

Government Lawyers

   [36] Subparagraph (e)(2) was revised, and paragraph (k) was added, to address the unique circumstances

raised by attorney­client relationships within the government.

   [37] Subparagraph (e)(2)(A) applies to both private and government attorney­client relationships.

Subparagraph (e)(2)(B) applies to government lawyers only. It is designed to permit disclosures that are not

required by law or court order under Rule 1.6(e)(2)(A), but which the government authorizes its attorneys to

make in connection with their professional services to the government. Such disclosures may be authorized or

required by statute, executive order, or regulation, depending on the constitutional or statutory powers of the

authorizing entity. If so authorized or required, subparagraph (e)(2)(B) governs.

   [38] The term “agency” in paragraph (j) includes, inter alia, executive and independent departments and
agencies, special commissions, committees of the legislature, agencies of the legislative branch such as the

Government Accountability Office, and the courts to the extent that they employ lawyers (e.g.,staff counsel) to
counsel them. The employing agency has been designated the client under this rule to provide a commonly

understood and easily determinable point for identifying the government client.

   [39] Government lawyers may also be assigned to provide an individual with counsel or representation in

circumstances that make clear that an obligation of confidentiality runs directly to that individual and that

subparagraph (e)(2)(A), not (e)(2)(B), applies. It is, of course, acceptable in this circumstance for a government

lawyer to make disclosures about the individual representation to supervisors or others within the employing

governmental agency so long as such disclosures are made in the context of, and consistent with, the agency’s

representation program. See, e.g.,28 C.F.R. § 50.15 and 50.16. The relevant circumstances, including the
agreement to represent the individual, may also indicate whether the individual client to whom the government

lawyer is assigned will be deemed to have granted or denied informed consent to disclosures to the lawyer’s

employing agency. Examples of such representation include representation by a public defender, a government

lawyer representing a defendant sued for damages arising out of the performance of the defendant’s government

employment, and a military lawyer representing a court­martial defendant.

Acting Competently to Preserve Confidences

   [40] When transmitting a communication that includes information relating to the representation of a client, the

lawyer must take reasonable precautions to prevent the information from coming into the hands of unintended

recipients. This duty does not require that the lawyer use special security measures if the method of

communication affords a reasonable expectation of privacy. Special circumstances, however, may warrant

special precautions. Factors to be considered in determining the reasonableness of the lawyer’s expectation of

confidentiality include the sensitivity of the information and the extent to which the privacy of the communication

is protected by law or by a confidentiality agreement. A client may require the lawyer to implement special

security measures not required by this rule or may give informed consent to the use of a means of

communication that would otherwise be prohibited by this rule.

[1] (#note1) On May 10, 2005, the D.C. Bar Board of Governors approved a name change for the Lawyer

Practice Assistance Committee. Effective July 1, 2005, the Committee will be known as the Practice

Management Service Committee.
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Rules of Professional Conduct: Rule 1.7--Conflict of Interest: General Rule

  (a) A lawyer shall not advance two or more adverse positions in the same matter.
   (b) Except as permitted by paragraph (c) below, a lawyer shall not represent a client with respect to a matter if:
       (1) That matter involves a specific party or parties and a position to be taken by that client in that matter is adverse to a position
taken or to be taken by another client in the same matter even though that client is unrepresented or represented by a different lawyer;
       (2) Such representation will be or is likely to be adversely affected by representation of another client;
       (3) Representation of another client will be or is likely to be adversely affected by such representation;
       (4) The lawyer’s professional judgment on behalf of the client will be or reasonably may be adversely affected by the lawyer’s
responsibilities to or interests in a third party or the lawyer’s own financial, business, property, or personal interests.
   (c) A lawyer may represent a client with respect to a matter in the circumstances described in paragraph (b) above if
       (1) Each potentially affected client provides informed consent to such representation after full disclosure of the existence and nature
of the possible conflict and the possible adverse consequences of such representation; and
       (2) The lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected
client.
   (d) If a conflict not reasonably foreseeable at the outset of representation arises under paragraph (b)(1) after the representation
commences, and is not waived under paragraph (c), a lawyer need not withdraw from any representation unless the conflict also arises
under paragraphs (b)(2), (b)(3), or (b)(4).

Comment

   [1] Rule 1.7 is intended to provide clear notice of circumstances that may constitute a conflict of interest. Rule

1.7(a) sets out the limited circumstances in which representation of conflicting interests is absolutely prohibited

even with the informed consent of all involved clients. Rule 1.7(b) sets out those circumstances in which

representation is barred in the absence of informed client consent. For the definition of “informed consent,” see
Rule 1.0(e). The difference between Rule 1.7(a) and Rule 1.7(b) is that in the former, the lawyer is representing

multiple interests in the same matter, while in the latter, the lawyer is representing a single interest, but a client of

the lawyer who is represented by different counsel has an interest adverse to that advanced by the lawyer. The

application of Rules 1.7(a) and 1.7(b) to specific facts must also take into consideration the principles of imputed

disqualification described in Rule 1.10. Rule 1.7(c) states the procedure that must be used to obtain the client’s

informed consent if representation is to commence or continue in the circumstances described in Rule 1.7(b).

Rule 1.7(d) governs withdrawal in cases arising under Rule 1.7(b)(1).

Representation Absolutely Prohibited – Rule 1.7(a)

   [2] Institutional interests in preserving confidence in the adversary process and in the administration of justice

preclude permitting a lawyer to represent adverse positions in the same matter. For that reason, paragraph (a)

prohibits such conflicting representations, with or without client consent.

   [3] The same lawyer (or law firm,seeRule 1.10) should not espouse adverse positions in the same matter
during the course of any type of representation, whether such adverse positions are taken on behalf of clients or

on behalf of the lawyer or an association of which the lawyer is a member. On the other hand, for purposes of

Rule 1.7(a), an “adverse” position does not include inconsistent or alternative positions advanced by counsel on

behalf of a single client. Rule 1.7(a) is intended to codify the result reached in D.C. Bar Legal Ethics Committee

Opinion 204, including the conclusion that a rulemaking whose result will be applied retroactively in pending

adjudications is the same matter as the adjudications, even though treated as separate proceedings by an

agency. However, if the adverse positions to be taken relate to different matters, the absolute prohibition of

paragraph (a) is inapplicable, even though paragraphs (b) and (c) may apply.

   [4] The absolute prohibition of paragraph (a) applies only to situations in which a lawyer would be called upon

to espouse adverse positions for different clients in the same matter. It is for this reason that paragraph (a) refers

to adversity with respect to a “position taken or to be taken” in a matter rather than adversity with respect to the

matter or the entire representation. This approach is intended to reduce the costs of litigation in other

representations where parties have common, non­adverse interests on certain issues, but have adverse (or

contingently or possibly adverse) positions with respect to other issues. If, for example, a lawyer would not be

required to take adverse positions in providing joint representation of two clients in the liability phase of a case, it

would be permissible to undertake such a limited representation. Then, after completion of the liability phase,

and upon satisfying the requirements of paragraph (c) of this rule, and of any other applicable Rules, the lawyer

could represent either one of those parties as to the damages phase of the case, even though the other,

represented by separate counsel as to damages, might have an adverse position as to that phase of the case.

Insofar as the absolute prohibition of paragraph (a) is concerned, a lawyer may represent two parties that may

be adverse to each other as to some aspects of the case so long as the same lawyer does not represent both

parties with respect to those positions. Such a representation comes within paragraph (b), rather than paragraph
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(a), and is therefore subject to the consent provisions of paragraph (c).

   [5] The ability to represent two parties who have adverse interests as to portions of a case may be limited

because the lawyer obtains confidences or secrets relating to a party while jointly representing both parties in

one phase of the case. In some circumstances, such confidences or secrets might be useful, against the

interests of the party to whom they relate, in a subsequent part of the case. Absent the informed consent of the

party whose confidences or secrets are implicated, the subsequent adverse representation is governed by the

“substantial relationship” test, which is set forth in Rule 1.9.

   [6] The prohibition of paragraph (a) relates only to actual conflicts of positions, not to mere formalities. For

example, a lawyer is not absolutely forbidden to provide joint or simultaneous representation if the clients’

positions are only nominally but not actually adverse. Joint representation is commonly provided to incorporators

of a business, to parties to a contract, in formulating estate plans for family members, and in other circumstances

where the clients might be nominally adverse in some respect but have retained a lawyer to accomplish a

common purpose. If no actual conflict of positions exists with respect to a matter, the absolute prohibition of

paragraph (a) does not come into play. Thus, in the limited circumstances set forth in Opinion 143 of the D.C.

Bar Legal Ethics Committee, this prohibition would not preclude the representation of both parties in an

uncontested divorce proceeding, there being no actual conflict of positions based on the facts presented in

Opinion 143. For further discussion of common representation issues, including intermediation, see Comments

[14]­[18].

Representation Conditionally Prohibited – Rule 1.7(b)

   [7] Paragraphs (b) and (c) are based upon two principles: (1) that a client is entitled to wholehearted and

zealous representation of its interests, and (2) that the client as well as the lawyer must have the opportunity to

judge and be satisfied that such representation can be provided. Consistent with these principles, paragraph (b)

provides a general description of the types of circumstances in which representation is improper in the absence

of informed consent. The underlying premise is that disclosure and informed consent are required before

assuming a representation if there is any reason to doubt the lawyer’s ability to provide wholehearted and

zealous representation of a client or if a client might reasonably consider the representation of its interests to be

adversely affected by the lawyer’s assumption of the other representation in question. Although the lawyer must

be satisfied that the representation can be wholeheartedly and zealously undertaken, if an objective observer

would have any reasonable doubt on that issue, the client has a right to disclosure of all relevant considerations

and the opportunity to be the judge of its own interests.

   [8] A client may, on occasion, adopt unreasonable positions with respect to having the lawyer who is

representing that client also represent other parties. Such an unreasonable position may be based on an

aversion to the other parties being represented by a lawyer, or on some philosophical or ideological ground

having no foundation in the Rules regarding representation of conflicting interests. Whatever difficulties may be

presented for the lawyer in such circumstances as a matter of client relations, the unreasonable positions taken

by a client do not fall within the circumstances requiring notification and informed consent. Clients have broad

discretion to terminate their representation by a lawyer and that discretion may generally be exercised on

unreasonable as well as reasonable grounds.

   [9] If the lawyer determines or can foresee that an issue with respect to the application of paragraph (b) exists,

the only prudent course is for the lawyer to make disclosure, pursuant to paragraph (c), to each affected client

and enable each to determine whether in its judgment the representation at issue is likely to affect its interests

adversely.

   [10] Paragraph (b) does not purport to state a uniform rule applicable to cases in which two clients may be

adverse to each other in a matter in which neither is represented by the lawyer or in a situation in which two or

more clients may be direct business competitors. The matter in which two clients are adverse may be so

unrelated or insignificant as to have no possible effect upon a lawyer’s ability to represent both in other matters.

The fact that two clients are business competitors, standing alone, is usually not a bar to simultaneous

representation. Thus, in a matter involving a specific party or parties, paragraphs (b)(1) and (c) require notice

and informed consent if the lawyer will take a position on behalf of one client adverse to another client even

though the lawyer represents the latter client only on an unrelated position or in an unrelated matter. Paragraphs

(b)(2), (3), (4) and (c) require disclosure and informed consent in any situation in which the lawyer’s

representation of a client may be adversely affected by representation of another client or by any of the factors

specified in paragraph (b)(4).

Individual Interest Conflicts

   [11] The lawyer’s own interests should not be permitted to have an adverse effect on representation of a client.

For example, if the probity of a lawyer’s own conduct in a transaction is in serious question, it may be difficult or

impossible for the lawyer to give a client detached advice. Similarly, when a lawyer has discussions concerning

possible employment with an opponent of the lawyer’s client, or with a law firm representing the opponent, such

discussions could adversely affect the lawyer’s representation of the client. See D.C. Bar Legal Ethics
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Committee Opinion No. 210 (defense attorney negotiating position with United States Attorney’s Office). In

addition, a lawyer may not allow related business interests to affect representation, for example, by referring

clients to an enterprise in which the lawyer has an undisclosed financial interest.SeeComment [34] for specific
commentary concerning affiliated business interests; Rule 1.8 for specific Rules pertaining to a number of

individual attorney’s interest conflicts, including business transactions with clients; Rule 1.8(j) for the effect of

firm­wide imputation upon individual attorney interests.

   [12] For the effect of a blood or marital relationship between lawyers representing different clients, see Rule
1.8(h). Disqualification arising from a close family relationship is not imputed.SeeRule 1.8(j).

Positional Conflicts

   [13] Ordinarily a lawyer may take inconsistent legal positions in different forums at different times on behalf of

different clients. The mere fact that advocating a legal position on behalf of one client might create precedent

adverse to the interests of a client represented by the lawyer in an unrelated matter does not, without more,

create a conflict of interest. A conflict of interest exists, however, if there is a significant risk that a lawyer’s action

on behalf of one client in a given matter, as referred to in Rule 1.7(b), will adversely affect the lawyer’s

effectiveness in representing another client in the same or different matter; for example, when a decision

favoring one client will create a precedent likely to seriously weaken the position being taken on behalf of the

other client. Factors relevant in determining whether the clients need to be advised of the risk include: where the

matters are pending, the temporal relationship between the matters, the significance of the issue to the

immediate and long­term interests of the clients involved, and the clients’ reasonable expectations in retaining

the lawyer. If there is significant risk of material limitation, then, absent informed consent of the affected clients,

the lawyer must refuse one of the representations or withdraw from one or both matters, subject to the exception

provided in Rule 1.7(d). See D.C. Legal Ethics Committee Opinion No. 265.

Special Considerations in Common Representation

   [14] In considering whether to represent multiple clients in the same matter, a lawyer should be mindful that if

the common representation fails because the potentially adverse interests cannot be reconciled, the result can

be additional cost, embarrassment and recrimination. In some situations, the risk of failure is so great that

multiple representation is plainly impossible. For example, a lawyer cannot undertake common representation of

clients where contentious litigation or negotiations between them are imminent or contemplated. Moreover,

because the lawyer is required to be impartial between commonly represented clients, representation of multiple

clients is improper when it is unlikely that impartiality can be maintained. Generally, if the relationship between

the parties has already assumed antagonism, the possibility that the clients’ interests can be adequately served

by common representation is not very good. Other relevant factors are whether the lawyer subsequently will

represent both parties on a continuing basis and whether the situation involves creating or terminating a

relationship between the parties.

   [15] A particularly important factor in determining the appropriateness of common representation is the effect

on client­lawyer confidentiality and the attorney­client privilege. With regard to the attorney­client privilege, the

prevailing rule is that, as between commonly represented clients, the privilege does not attach. Hence, it must be

assumed that if litigation eventuates between the clients, the privilege will not protect any such communications,

and the clients should be so advised.

   [16] As to the duty of confidentiality, continued common representation will almost certainly be inadequate if

one client asks the lawyer not to disclose to the other client information relevant to the common representation.

This is so because the lawyer has an equal duty of loyalty to each client, and each client has the right to be

informed of anything bearing on the representation that might affect that client’s interests and the right to expect

that the lawyer will use that information to that client’s benefit.SeeRule 1.4. The lawyer should, at the outset of
the common representation and as part of the process of obtaining each client’s informed consent, advise each

client that information relevant to the common representation will be shared, and explain the circumstances in

which the lawyer may have to withdraw from any or all representations if one client later objects to continued

common representation or sharing of such information. In limited circumstances, it may be appropriate for the

lawyer to proceed with the representation when the clients have agreed, after being properly informed, that the

lawyer will keep certain information confidential. For example, the lawyer may reasonably conclude that failure to

disclose one client’s trade secrets to another client will not adversely affect representation involving a joint

venture between the clients and agree to keep that information confidential with the informed consent of both

clients.

   [17] When seeking to establish or adjust a relationship between clients, the lawyer should make clear that the

lawyer’s role is not that of partisanship normally expected in other circumstances and, thus, that the clients may

be required to assume greater responsibility for decisions than when each client is separately represented. Any

limitations on the scope of the representation made necessary as a result of the common representation should

be fully explained to the clients at the outset of the representation. See Rule 1.2(c).
   [18] Subject to the above limitations, each client in the common representation has the right to loyal and
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diligent representation and the protection of Rule 1.9 concerning the obligations to a former client. The client also

has the right to discharge the lawyer as stated in Rule 1.16.

Lawyer’s Duty to Make Inquiries to Determine Potential Conflicts

   [19] The scope of and parties to a “matter” are typically apparent in on­the­record adversary proceedings or

other proceedings in which a written record of the identity and the position of the parties exists. In Rule 1.7(b)(1),

the phrase “matter involving a specific party or parties” refers to such situations. In other situations, however, it

may not be clear to a lawyer whether the representation of one client is adverse to the interests of another client.

For example, a lawyer may represent a client only with respect to one or a few of the client’s areas of interest.

Other lawyers, or non­lawyers (such as lobbyists), or employees of the client (such as government relations

personnel) may be representing that client on many issues whose scope and content are unknown to the lawyer.

Clients often have many representatives acting for them, including multiple law firms, nonlawyer lobbyists, and

client employees. A lawyer retained for a limited purpose may not be aware of the full range of a client’s other

interests or positions on issues. Except in matters involving a specific party or parties, a lawyer is not required to

inquire of a client concerning the full range of that client’s interests in issues, unless it is clear to the lawyer that

there is a potential for adversity between the interests of clients of the lawyer. Where lawyers are associated in a

firm within the meaning of Rule 1.10(a), the rule stated in the preceding sentence must be applied to all lawyers

and all clients in the firm. Unless a lawyer is aware that representing one client involves seeking a result to which

another client is opposed, Rule 1.7 is not violated by a representation that eventuates in the lawyer’s unwittingly

taking a position for one client adverse to the interests of another client. The test to be applied here is one of

reasonableness and may turn on whether the lawyer has an effective conflict checking system in place.

Situations That Frequently Arise

   [20] A number of types of situations frequently arise in which disclosure and informed consent are usually

required. These include joint representation of parties to criminal and civil litigation, joint representation of

incorporators of a business, joint representation of a business or government agency and its employees,

representation of family members seeking estate planning or the drafting of wills, joint representation of an

insurer and an insured, representation in circumstances in which the personal or financial interests of the lawyer,

or the lawyer’s family, might be affected by the representation, and other similar situations in which experience

indicates that conflicts are likely to exist or arise. For example, a lawyer might not be able to represent a client

vigorously if the client’s adversary is a person with whom the lawyer has longstanding personal or social ties.

The client is entitled to be informed of such circumstances so that an informed decision can be made concerning

the advisability of retaining the lawyer who has such ties to the adversary. The principles of disclosure and

informed consent are equally applicable to all such circumstances, except that if the positions to be taken by two

clients in a matter as to which the lawyer represents both are actually adverse, then, as provided in paragraph

(a), the lawyer may not undertake or continue the representation with respect to those issues even if disclosure

has been made and informed consent obtained.

Organization Clients

   [21] As is provided in Rule 1.13, the lawyer who represents a corporation, partnership, trade association or

other organization­type client is deemed to represent that specific entity, and not its shareholders, owners,

partners, members or “other constituents.” Thus, for purposes of interpreting this rule, the specific entity

represented by the lawyer is the “client.” Ordinarily that client’s affiliates (parents and subsidiaries), other

stockholders and owners, partners, members, etc., are not considered to be clients of the lawyer. Generally, the

lawyer for a corporation is not prohibited by legal ethics principles from representing the corporation in a matter

in which the corporation’s stockholders or other constituents are adverse to the corporation. See D.C. Bar Legal
Ethics Committee Opinion No. 216. A fortiori, and consistent with the principle reflected in Rule 1.13, the lawyer

for an organization normally should not be precluded from representing an unrelated client whose interests are

adverse to the interests of an affiliate (e.g.,parent or subsidiary), stockholders and owners, partners, members,
etc., of that organization in a matter that is separate from and not substantially related to the matter on which the

lawyer represents the organization.

   [22] However, there may be cases in which a lawyer is deemed to represent a constituent of an organization

client. Such de facto representation has been found where a lawyer has received confidences from a constituent

during the course of representing an organization client in circumstances in which the constituent reasonably

believed that the lawyer was acting as the constituent’s lawyer as well as the lawyer for the organization client.

See generally ABA Formal Opinion 92­365. In general, representation may be implied where on the facts there is
a reasonable belief by the constituent that there is individual as well as collective representation. Id. The
propriety of representation adverse to an affiliate or constituent of the organization client, therefore, must first be

tested by determining whether a constituent is in fact a client of the lawyer. If it is, representation adverse to the

constituent requires compliance with Rule 1.7. See ABA Opinion 92­365. The propriety of representation must
also be tested by reference to the lawyer’s obligation under Rule 1.6 to preserve confidences and secrets and to
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the obligations imposed by paragraphs (b)(2) through (b)(4) of this rule. Thus, absent informed consent under

Rule 1.7(c), such adverse representation ordinarily would be improper if:

   (a) the adverse matter is the same as, or substantially related to, the matter on which the lawyer represents the

organization client,

   (b) during the course of representation of the organization client the lawyer has in fact acquired confidences or

secrets (as defined in Rule 1.6(b)) of the organization client or an affiliate or constituent that could be used to the

disadvantage of any of the organization client or its affiliate or constituents, or

   (c) such representation seeks a result that is likely to have a material adverse effect on the financial condition

of the organization client.

   [23] In addition, the propriety of representation adverse to an affiliate or constituent of the organization client

must be tested by attempting to determine whether the adverse party is in substance the “alter ego” of the

organization client. The alter ego case is one in which there is likely to be a reasonable expectation by the

constituents or affiliates of an organization that each has an individual as well as a collective client­lawyer

relationship with the lawyer, a likelihood that a result adverse to the constituent would also be adverse to the

existing organization client, and a risk that both the new and the old representation would be so adversely

affected that the conflict would not be “consentable.” Although the alter ego criterion necessarily involves some

imprecision, it may be usefully applied in a parent­subsidiary context, for example, by analyzing the following

relevant factors: whether (i) the parent directly or indirectly owns all or substantially all of the voting stock of the

subsidiary, (ii) the two companies have common directors, officers, office premises, or business activities, or (iii)

a single legal department retains, supervises and pays outside lawyers for both the parent and the subsidiary. If

all or most of those factors are present, for conflict of interest purposes those two entities normally would be

considered alter egos of one another and the lawyer for one of them should refrain from engaging in

representation adverse to the other, even on a matter where clauses (a), (b) and (c) of the preceding paragraph

[22] are not applicable. Similarly, if the organization client is a corporation that is wholly owned by a single

individual, in most cases for purposes of applying this rule, that client should be deemed to be the alter ego of its

sole stockholder. Therefore, the corporation’s lawyer should refrain from engaging in representation adverse to

the sole stockholder, even on a matter where clauses (a), (b) and (c) of the preceding paragraph [22] are not

applicable.

   [24] If representation otherwise appropriate under the preceding paragraphs seeks a result that is likely

ultimately to have a material adverse effect on the financial condition of the organization client, such

representation is prohibited by Rule 1.7(b)(3). If the likely adverse effect on the financial condition of the

organization client is not material, such representation is not prohibited by Rule 1.7(b)(3). Obviously, however, a

lawyer should exercise restraint and sensitivity in determining whether to undertake such representation in a

case of that type, particularly if the organization client does not realistically have the option to discharge the

lawyer as counsel to the organization client.

   [25] The provisions of paragraphs [20] through [23] are subject to any contrary agreement or other

understanding between the client and the lawyer. In particular, the client has the right by means of the original

engagement letter or otherwise to restrict the lawyer from engaging in representations otherwise permissible

under the foregoing guidelines. If the lawyer agrees to such restrictions in order to obtain or keep the client’s

business, any such agreement between client and lawyer will take precedence over these guidelines.

Conversely, an organization client, in order to obtain the lawyer’s services, may in the original engagement letter

or otherwise give informed consent to the lawyer in advance to engage in representations adverse to an affiliate,

owner or other constituent of the client not otherwise permissible under the foregoing guidelines so long as the

requirements of Rule 1.7(c) can be met.

   [26] In any event, in all cases referred to above, the lawyer must carefully consider whether Rule 1.7(b)(2) or

Rule 1.7(b)(4) requires informed consent from the second client whom the lawyer proposes to represent adverse

to an affiliate, owner or other constituent of the first client.

Disclosure and Consent

   [27] Disclosure and informed consent are not mere formalities. Adequate disclosure requires such disclosure of

the parties and their interests and positions as to enable each potential client to make a fully informed decision

as to whether to proceed with the contemplated representation. If a lawyer’s obligation to one or another client or

to others or some other consideration precludes making such full disclosure to all affected parties, that fact alone

precludes undertaking the representation at issue. Full disclosure also requires that clients be made aware of the

possible extra expense, inconvenience, and other disadvantages that may arise if an actual conflict of position

should later arise and the lawyer be required to terminate the representation.

   [28] It is ordinarily prudent for the lawyer to provide at least a written summary of the considerations disclosed

and to request and receive a written informed consent, although the rule does not require that disclosure be in

writing or in any other particular form in all cases. Lawyers should also recognize that the form of disclosure

sufficient for more sophisticated business clients may not be sufficient to permit less sophisticated clients to

provide informed consent. Moreover, under the District of Columbia substantive law, the lawyer bears the burden
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of proof that informed consent was secured.

   [29] The term “informed consent” is defined in Rule 1.0(e). As indicated in Comment [2] to that rule, a client’s

consent must not be coerced either by the lawyer or by any other person. In particular, the lawyer should not use

the client’s investment in previous representation by the lawyer as leverage to obtain or maintain representation

that may be contrary to the client’s best interests. If a lawyer has reason to believe that undue influence has

been used by anyone to obtain agreement to the representation, the lawyer should not undertake the

representation.

   [30] The lawyer’s authority to solicit and to act upon the client’s consent to a conflict is limited further by the

requirement that the lawyer reasonably believe that he or she will be able to provide competent and diligent

representation to each affected client. Generally, it is doubtful that a lawyer could hold such a belief where the

representation of one client is likely to have a substantial and material adverse effect upon the interests of

another client, or where the lawyer’s individual interests make it likely that the lawyer will be adversely situated to

the client with respect to the subject­matter of the legal representation.

   [31] Rule 1.7 permits advance waivers within certain limits and subject to certain client protections. Such

waivers are permissible only if the prerequisites of the rule – namely “full disclosure of the existence and nature

of the possible conflict and the possible adverse consequences of such representation” – are satisfied. Under the

Rules’ definition of “informed consent,” the client must have “adequate information and explanation about the

material risks of and reasonably available alternatives to the proposed course of action.” See Rule 1.0(e).

Ordinarily this will require that either (1) the consent is specific as to types of potentially adverse representations

and types of adverse clients (e.g., a bank client for whom the lawyer performs corporate work waives the

lawyer’s representation of borrowers in mortgage loan transactions with that bank) or (2) the waiving client has

available in­house or other current counsel independent of the lawyer soliciting the waiver.

   [32] Rule 1.7(a) provides that a conflict arising from the lawyer’s advancing adverse positions in the same

matter cannot be waived in advance or otherwise. Although an advance waiver may permit the lawyer to act

adversely to the waiving client in matters that are substantially related to the matter in which the lawyer

represents that client, lawyers should take particular care in obtaining and acting pursuant to advance waivers

where such a matter is involved.

Withdrawal

   [33] It is much to be preferred that a representation that is likely to lead to a conflict be avoided before the

representation begins, and a lawyer should bear this fact in mind in considering whether disclosure should be

made and informed consent obtained at the outset. If, however, a conflict arises after a representation has been

undertaken, and the conflict falls within paragraph (a), or if a conflict arises under paragraph (b) and informed

and uncoerced consent is not or cannot be obtained pursuant to paragraph (c), then the lawyer should withdraw

from the representation, complying with Rule 1.16. Where a conflict is not foreseeable at the outset of

representation and arises only under Rule 1.7(b)(1), a lawyer should seek informed consent to the conflict at the

time that the conflict becomes evident, but if such consent is not given by the opposing party in the matter, the

lawyer need not withdraw. In determining whether conflict is reasonably foreseeable, the test is an objective one.

In determining the reasonableness of a lawyer’s conduct, such factors as whether the lawyer (or lawyer’s firm)

has an adequate conflict­checking system in place, must be considered. Where more than one client is involved

and the lawyer must withdraw because a conflict arises after representation has been undertaken, the question

of whether the lawyer may continue to represent any of the clients is determined by Rule 1.9.

Imputed Disqualification

   [34] All of the references in Rule 1.7 and its accompanying Comment to the limitation upon a “lawyer” must be

read in light of the imputed disqualification provisions of Rule 1.10, which affect lawyers practicing in a firm.

   [35] In the government lawyer context, Rule 1.7(b) is not intended to apply to conflicts between agencies or

components of government (federal, state, or local) where the resolution of such conflicts has been entrusted by

law, order, or regulation to a specific individual or entity.

Businesses Affiliated With a Lawyer or Firm

   [36] Lawyers, either alone or through firms, may have interests in enterprises that do not practice law but that,

in some or all of their work, become involved with lawyers or their clients either by assisting the lawyer in

providing legal services or by providing related services to the client. Examples of such enterprises are

accounting firms, consultants, real estate brokerages, and the like. The existence of such interests raises several

questions under this rule. First, a lawyer’s recommendation, as part of legal advice, that the client obtain the

services of an enterprise in which the lawyer has an interest implicates paragraph 1.7(b)(4). The lawyer should

not make such a recommendation unless able to conclude that the lawyer’s professional judgment on behalf of

the client will not be adversely affected. Even then, the lawyer should not make such a recommendation without

full disclosure to the client so that the client can make a fully informed choice. Such disclosure should include the

nature and substance of the lawyer’s or the firm’s interest in the related enterprise, alternative sources for the
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non­legal services in question, and sufficient information so that the client understands that the related

enterprise’s services are not legal services and that the client’s relationship to the related enterprise will not be

that of a client to attorney. Second, such a related enterprise may refer a potential client to the lawyer; the lawyer

should take steps to assure that the related enterprise will inform the lawyer of all such referrals. The lawyer

should not accept such a referral without full disclosure of the nature and substance of the lawyer’s interest in the

related enterprise. See also Rule 7.1(b). Third, the lawyer should be aware that the relationship of a related
enterprise to its own customer may create a significant interest in the lawyer in the continuation of that

relationship. The substantiality of such an interest may be enough to require the lawyer to decline a proffered

client representation that would conflict with that interest; at least Rule 1.7(b)(4) and (c) may require the

prospective client to be informed and to give informed consent before the representation could be undertaken.

Fourth, a lawyer’s interest in a related enterprise that may also serve the lawyer’s clients creates a situation in

which the lawyer must take unusual care to fashion the relationship among lawyer, client, and related enterprise

to assure that the confidences and secrets are properly preserved pursuant to Rule 1.6 to the maximum extent

possible. See Rule 5.3.

Sexual Relations Between Lawyer and Client

   [37] The relationship between lawyer and client is a fiduciary one in which the lawyer occupies the highest

position of trust and confidence. Because of this fiduciary duty to clients, combining a professional relationship

with any intimate personal relationship may raise concerns about conflict of interest, impairment of the judgment

of both lawyer and client, and preservation of attorney­client privilege. These concerns may be particularly acute

when a lawyer has a sexual relationship with a client. Such a relationship may create a conflict of interest under

Rule 1.7(b)(4) or violate other disciplinary rules, and it generally is imprudent even in the absence of an actual

violation of these Rules.

   [38] Especially when the client is an individual, the client’s dependence on the lawyer’s knowledge of the law is

likely to make the relationship between lawyer and client unequal. A sexual relationship between lawyer and

client can involve unfair exploitation of the lawyer’s fiduciary role and thereby violate the lawyer’s basic obligation

not to use the trust of the client to the client’s disadvantage. In addition, such a relationship presents a significant

risk that the lawyer’s emotional involvement will impair the lawyer’s independent professional judgment.

Moreover, a blurred line between the professional and personal relationships may make it difficult to predict the

extent to which client confidences will be protected by the attorney­client privilege, because client confidences

are protected by privilege only when they are imparted in the context of the client­lawyer relationship. The client’s

own emotional involvement may make it impossible for the client to give informed consent to these risks.

   [39] Sexual relationships with the representative of an organization client may not present the same questions

of inherent inequality as the relationship with an individual client. Nonetheless, impairment of the lawyer’s

independent professional judgment and protection of the attorney­client privilege are still of concern, particularly

if outside counsel has a sexual relationship with a representative of the organization who supervises, directs, or

regularly consults with an outside lawyer concerning the organization’s legal matters. An in­house employee in

an intimate personal relationship with outside counsel may not be able to assess and waive any conflict of

interest for the organization because of the employee’s personal involvement, and another representative of the

organization may be required to determine whether to give informed consent to a waiver. The lawyer should

consider not only the disciplinary rules but also the organization’s personnel policies regarding sexual

relationships (for example, prohibiting such relationships between supervisors and subordinates).

Short­Term Limited Legal Services

   [40] For the application of this rule and Rules 1.9 and 1.10 when the lawyer undertakes to provide short­term

limited legal services to a client under the auspices of a program sponsored by a nonprofit organization or court,

see Rule 6.5(a).
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Rules of Professional Conduct: Rule 1.9--Conflict of Interest: Former Client

A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially
related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client gives
informed consent.

Comment

   [1] After termination of client­lawyer relationship, a lawyer may not represent another client except in

conformity with the Rule. The principles in Rule 1.7 determine whether the interests of the present and former

client are adverse. Thus, a lawyer could not properly seek to rescind on behalf of a new client a contract drafted

on behalf of the former client. Similarly, a lawyer who has defended a client against charges brought by a

regulatory agency concerning a transaction may not later represent another client in a private lawsuit against the

client involving the same transaction, absent the first client’s informed consent. For the definition of “informed

consent,” see Rule 1.0(e).
   [2] The scope of a “matter” for purposes of this rule may depend on the facts of a particular situation or

transaction. The lawyer’s involvement in a matter can also be a question of degree. When a lawyer has been

directly involved in a specific transaction, subsequent representation of other clients with materially adverse

interests clearly is prohibited. On the other hand, a lawyer who recurrently handled a type of problem for a former

client is not precluded from later representing another client in a wholly distinct problem of that type even though

the subsequent representation involves a position adverse to the prior client. Similar considerations can apply to

the reassignment of military lawyers between defense and prosecution functions within the same military

jurisdiction. The underlying question is whether the lawyer was so involved in the matter that the subsequent

representation can be justly regarded as a changing of sides in the matter in question. Rule 1.9 is intended to

incorporate District of Columbia and federal case law defining the “substantial relationship” test. See, e.g., Brown
v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37 (D.C. 1984) (en banc); T.C. Theatre Corp. v.
Warner Brothers Pictures, 113 F. Supp. 265 (S.D.N.Y. 1953), and its progeny.
   [3] Matters are “substantially related” for purposes of this rule if they involve the same transaction or legal

dispute or if there otherwise is a substantial risk that confidential factual information as would normally have

been obtained in the prior representation would materially advance the client’s position in the subsequent matter.

For example, a lawyer who has represented a businessperson and learned extensive private financial

information about that person may not then represent that person’s spouse in seeking a divorce. Similarly, a

lawyer who has previously represented a client in securing environmental permits to build a shopping center

would be precluded from representing neighbors seeking to oppose rezoning of the property on the basis of

environmental considerations; however, the lawyer would not be precluded, on the grounds of substantial

relationship, from defending a tenant of the completed shopping center in resisting eviction for nonpayment of

rent. Information that has been disclosed to the public or to other parties adverse to the former client ordinarily

will not be disqualifying. Information acquired in a prior representation may have been rendered obsolete by the

passage of time, a circumstance that may be relevant in determining whether two representations are

substantially related. In the case of an organizational client, general knowledge of the client’s policies and

practices ordinarily will not preclude a subsequent representation; on the other hand, knowledge of specific facts

gained in a prior representation that are relevant to the matter in question ordinarily will preclude such a

representation. A former client is not required to reveal the confidential information learned by the lawyer in order

to establish a substantial risk that the lawyer has confidential information to use in the subsequent matter. A

conclusion about the possession of such information may be based on the nature of the services the lawyer

provided the former client and information that would in ordinary practice be learned by a lawyer providing such

services.

   [4] Disqualification from subsequent representation is for the protection of clients and can be waived by them.

A waiver is effective only if there is disclosure of the circumstances, including the lawyer’s intended role in behalf

of the new client. The question of whether a lawyer is personally disqualified from representation in any matter

on account of successive government and private employment is governed by Rule 1.11 rather than by Rule 1.9.

   [5] With regard to disqualification of a firm with which a lawyer is associated, see Rules 1.10; for former
government lawyers, see Rule 1.11; for former judges and law clerks, see Rule 1.11. 
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Rules of Professional Conduct: Rule 1.10--Imputed Disqualification: General Rule

   (a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone
would be prohibited from doing so by Rules 1.7 or 1.9, unless:
      (1) the prohibition of the individual lawyer’s representation is based on an interest of the lawyer described in Rule 1.7(b)(4) and that
interest does not present a significant risk of adversely affecting the representation of the client by the remaining lawyers in the firm; or
      (2) the representation is permitted by Rules 1.11, 1.12, or 1.18.
   (b) When a lawyer becomes associated with a firm, the firm may not knowingly represent a person in a matter which is the same as, or
substantially related to, a matter with respect to which the lawyer had previously represented a client whose interests are materially
adverse to that person and about whom the lawyer has in fact acquired information protected by Rule 1.6 that is material to the matter.
The firm is not disqualified if the lawyer participated in a previous representation or acquired information under the circumstances
covered by Rule 1.6(h) or Rule 1.18.
   (c) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with
interests materially adverse to those of a client who was represented by the formerly associated lawyer during the association and is not
currently represented by the firm, unless:
      (1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and
      (2) any lawyer remaining in the firm has information protected by Rule 1.6 that is material to the matter.
   (d) A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in Rule 1.7.
   (e) A lawyer who, while affiliated with a firm, is made available to assist the Office of the Attorney General of the District of
Columbia in providing legal services to that agency is not considered to be associated in a firm for purposes of paragraph (a), provided,
however, that no such lawyer shall represent the Office of the Attorney General with respect to a matter in which the lawyer’s firm
appears on behalf of an adversary.

Comment

Definition of “Firm”

   [1] Whether two or more lawyers constitute a firm within this definition can depend on the specific facts. See
Rule 1.0(c). For purposes of this rule, the term “firm” includes lawyers in a private firm and lawyers employed in

the legal department of a corporation, legal services organization, or other organization, but does not include a

government agency or other government entity. For example, two practitioners who share office space and

occasionally consult or assist each other ordinarily would not be regarded as constituting a firm. However, if they

present themselves to the public in a way suggesting that they are a firm or conduct themselves as a firm, they

should be regarded as a firm for purposes of the Rules. The terms of any formal agreement between associated

lawyers are relevant in determining whether they are a firm, as is the fact that they have mutual access to

confidential information concerning the clients they serve. Furthermore, it is relevant in doubtful cases to

consider the underlying purpose of the Rule that is involved. A group of lawyers could be regarded as a firm for

purposes of the Rule that the same lawyer should not represent opposing parties in litigation, while it might not

be so regarded for purposes of the Rule that information acquired by one lawyer is attributed to another.

   [2] There is ordinarily no question that the members of the law department of an organization constitute a firm

within the meaning of the Rules of Professional Conduct, but there can be uncertainty as to the identity of the

client. For example, it may not be clear whether the law department of a corporation represents a subsidiary or

an affiliated corporation, as well as the corporation by which the members of the department are directly

employed. A similar question can arise concerning an unincorporated association and its local affiliates.

   [3] Similar questions can also arise with respect to lawyers in legal aid organizations. Lawyers employed in the

same unit of a legal service organization constitute a firm, but not necessarily those employed in separate units.

As in the case of independent practitioners, whether the lawyers should be treated as associated with each other

can depend on the particular Rule that is involved, and on the specific facts of the situation.

Principles of Imputed Disqualification

   [4] The rule of imputed disqualification stated in paragraph (a) gives effect to the principle of loyalty to the client

as it applies to lawyers who practice in a law firm. Such situations can be considered from the premise that a firm

of lawyers is essentially one lawyer for purposes of the Rules governing loyalty to the client, or from the premise

that each lawyer is vicariously bound by the obligation of loyalty owed by each lawyer with whom the lawyer is

associated. Paragraph (a) operates only among the lawyers currently associated in a firm. When a lawyer moves

from one firm to another, the situation is governed by paragraph (b) or (c).

   [5] Where an individual lawyer is prohibited from engaging in certain transactions under Rule 1.8, paragraph (j)

of that Rule, and not this Rule, governs whether that prohibition applies also to other lawyers in a firm with which

that lawyer is associated. For issues involving prospective clients, see Rule 1.18.

   [6] Where a lawyer has joined a private firm after having represented the government, the situation is governed

by Rule 1.11.

   [7] Different provisions are thus made for movement of a lawyer from one private firm to another and for
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movement of a lawyer from the government to a private firm. The government is entitled to protection of its client

confidences, and therefore to the protections provided in Rules 1.6 and 1.11. Nevertheless, if the more extensive

disqualification in Rule 1.10 were applied to former government lawyers, the potential effect on the government

would be unduly burdensome. The government deals with all private citizens and organizations, and thus has a

much wider circle of adverse legal interests than does any private law firm. In these circumstances, the

government’s recruitment of lawyers would be seriously impaired if Rule 1.10 were applied to the government.

On balance, therefore, the government is better served in the long run by the protections stated in Rule 1.11.

Exception for Personal Interest of the Disqualified Lawyer

   [8] The rule in paragraph (a) does not prohibit representation by the firm where neither questions of client

loyalty nor protection of confidential information are presented. Where an individual lawyer could not effectively

represent a given client because of an interest described in Rule 1.7(b)(4), but that lawyer will do no work on the

matter and the disqualifying interest of the lawyer will not adversely affect the representation by others in the

firm, the firm should not be disqualified. For example, a lawyer’s strong political beliefs may disqualify the lawyer

from representing a client, but the firm should not be disqualified if the lawyer’s beliefs will not adversely affect

the representation by others in the firm. Similarly, representation of a client by the firm would not be precluded

merely because the client’s adversary is a person with whom one of the firm’s lawyers has longstanding personal

or social ties or is represented by a lawyer in another firm who is closely related to one of the firm’s lawyers. See
Rule 1.7, Comment [12] and Rule 1.8(h), Comment [7], respectively. Nor would representation by the firm be

precluded merely because one of its lawyers is seeking possible employment with an opponent (e.g., U.S.
Attorney’s Office) or with a law firm representing the opponent of a firm client.

Lawyers Moving Between Firms

   [9] When lawyers move between firms or when lawyers have been associated in a firm but then end their

association, the fiction that the law firm is the same as a single lawyer is no longer wholly realistic. There are

several competing considerations. First, the client previously represented must be reasonably assured that the

principle of loyalty to the client is not compromised. Second, the rule of disqualification should not be so broadly

cast as to preclude other persons from having reasonable choice of legal counsel. Third, the rule of

disqualification should not unreasonably hamper lawyers from forming new associations and taking on new

clients after having left a previous association, or unreasonably hamper the former firm from representing a client

with interests adverse to those of a former client who was represented by a lawyer who has terminated an

association with the firm. In this connection, it should be recognized that today many lawyers practice in firms,

that many to some degree limit their practice to one field or another, and that many move from one association to

another several times in their careers. If the concept of imputed disqualification were defined with unqualified

rigor, the result would be radical curtailment of the opportunity of lawyers to move from one practice setting to

another and of the opportunity of clients to change counsel.

   [10] Reconciliation of these competing principles in the past has been attempted under two rubrics. One

approach has been to seek per se rules of disqualification. For example, it has been held that a partner in a law
firm is conclusively presumed to have access to all confidences concerning all clients of the firm. Under this

analysis, if a lawyer has been a partner in one law firm and then becomes a partner in another law firm, there is

a presumption that all confidences known by a partner in the first firm are known to all partners in the second

firm. This presumption might properly be applied in some circumstances, especially where the client has been

extensively represented, but may be unrealistic where the client was represented only for limited purposes.

Furthermore, such a rigid rule exaggerates the difference between a partner and an associate in modern law

firms.

   [11] The other rubric formerly used for dealing with vicarious disqualification is the appearance of impropriety

proscribed in Canon 9 of the Code of Professional Responsibility. Applying this rubric presents two problems.

First, the appearance of impropriety can be taken to include any new client lawyer relationship that might make a

former client feel anxious. If that meaning were adopted, disqualification would become little more than a

question of subjective judgment by the former client. Second, since “impropriety” is undefined, the term

“appearance of impropriety” is question­begging. It therefore has to be recognized that the problem of imputed

disqualification cannot be properly resolved either by simple analogy to a lawyer practicing alone or by the very

general concept of appearance of impropriety.

   [12] A rule based on a functional analysis is more appropriate for determining the question of vicarious

disqualification. Two functions are involved: preserving confidentiality and avoiding positions adverse to a client.

Confidentiality

   [13] Preserving confidentiality is a question of access to information. Access to information, in turn, is

essentially a question of fact in particular circumstances, aided by inferences, deductions, or working

presumptions that reasonably may be made about the way in which lawyers work together. A lawyer may have

general access to files of all clients of a law firm and may regularly participate in discussions of their affairs; it
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should be inferred that such a lawyer in fact is privy to all information about all the firm’s clients. In contrast,

another lawyer may have access to the files of only a limited number of clients and participate in discussion of

the affairs of no other clients; in the absence of information to the contrary, it should be inferred that such a

lawyer in fact is privy to information about the clients actually served but not those of other clients.

   [14] Application of paragraphs (b) and (c) depends on a situation’s particular facts. In any such inquiry, the

burden of proof should rest upon the firm whose disqualification is sought.

   [15] The provisions of paragraphs (b) and (c) which refer to possession of protected information operate to

disqualify the firm only when the lawyer involved has actual knowledge of information protected by Rule 1.6.

Thus, if a lawyer while with one firm acquired no knowledge of information relating to a particular client of the

firm, and that lawyer later joined another firm, neither the lawyer individually nor the second firm is disqualified

from representing another client in the same or a substantially related matter even though the interests of the two

clients conflict.

  [16] Independent of the question of disqualification of a firm, a lawyer changing professional association has a

continuing duty to preserve confidentiality of information about a client formerly represented. See Rule 1.6.

Adverse Positions

   [17] The second aspect of loyalty to a client is the lawyer’s obligation to decline subsequent representations

involving positions adverse to a former client arising in the same or substantially related matters. This obligation

requires abstention from adverse representations by the individual lawyer involved, and may also entail

abstention of other lawyers through imputed disqualification. Hence, this aspect of the problem is governed by

the principles of Rule 1.9. Thus, under paragraph (b), if a lawyer left one firm for another, the new affiliation

would preclude the lawyer’s new firm from continuing to represent clients with interests materially adverse to

those of the lawyer’s former clients in the same or substantially related matters. In this respect paragraph (b) is

at odds with – and thus must be understood to reject – the dicta expressed in the “second” hypothetical in the

second paragraph of footnote 5 of Brown v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37, 42 n.
5 (D.C. 1984) (en banc), premised on LaSalle National Bank v. County of Lake, 703 F.2d 252, 257­59 (7th Cir.
1983).

   [18] The concept of “former client” as used in paragraph (b) extends only to actual representation of the client

by the newly affiliated lawyer while that lawyer was employed by the former firm. Thus, not all of the clients of the

former firm during the newly affiliated lawyer’s practice there are necessarily deemed former clients of the newly

affiliated lawyer. Only those clients with whom the newly affiliated lawyer in fact personally had a lawyer client

relationship are former clients within the terms of paragraph (b).

   [19] The last sentence of paragraph (b) limits the imputation rule in certain limited circumstances. Those

circumstances involve situations in which any secrets or confidences obtained were received before the lawyer

had become a member of the Bar, but during a time when such person was providing assistance to another

lawyer. The typical situation is that of the part time or summer law clerk, or so called summer associate. Other

types of assistance to a lawyer, such as working as a paralegal or legal assistant, could also fall within the scope

of this sentence. The limitation on the imputation rule is similar to the provision dealing with judicial law clerks

under Rule 1.11(b). Not applying the imputation rule reflects a policy choice that imputation in such

circumstances could unduly impair the mobility of persons employed in such nonlawyer positions once they

become members of the Bar. The personal disqualification of the former non­lawyer is not affected, and the

lawyer who previously held the non­legal job may not be involved in any representation with respect to which the

firm would have been disqualified but for the last sentence of paragraph (b). Rule 1.6(h) provides that the former

nonlawyer is subject to the requirements of Rule 1.6 (regarding protection of client confidences and secrets) just

as if the person had been a member of the Bar when employed in the prior position.

   [20] Under certain circumstances, paragraph (c) permits a law firm to represent a person with interests directly

adverse to those of a client represented by a lawyer who formerly was associated with the firm. The Rule applies

regardless of when the formerly associated lawyer represented the client. The firm, however, may not represent

a person in a matter adverse to a current client of the firm, which would violate Rule 1.7. Moreover, the firm may

not represent the person where the matter is the same as, or substantially related to, that in which the formerly

associated lawyer represented the client and any other lawyer currently in the firm has material information

protected by Rule 1.6.

Lawyers Assisting the Office of the Attorney General of the District of Columbia

   [21] The Office of the Attorney General of the District of Columbia may experience periods of peak need for

legal services which cannot be met by normal hiring programs, or may experience problems in dealing with a

large backlog of matters requiring legal services. In such circumstances, the public interest is served by

permitting private firms to provide the services of lawyers affiliated with such private firms on a temporary basis

to assist the Office of the Attorney General. Such arrangements do not fit within the classical pattern of situations

involving the general imputation rule of paragraph (a). Provided that safeguards are in place which preclude the

improper disclosure of client confidences or secrets, and the improper use of one client’s confidences or secrets
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on behalf of another client, the public interest benefits of such arrangements justify an exception to the general

imputation rule, just as Comment [1] excludes from the definition of “firm” lawyers employed by a government

agency or other government entity. Lawyers assigned to assist the Office of the Attorney General pursuant to

such temporary programs are, by virtue of paragraph (e), treated as if they were employed as government

employees and as if their affiliation with the private firm did not exist during the period of temporary service with

the Office of the Attorney General. See Rule 1.11(h) with respect to the procedures to be followed by lawyers

participating in such temporary programs and by the firms with which such lawyers are affiliated after the

participating lawyers have ended their participation in such temporary programs.

   [22] The term “made available to assist the Office of the Attorney General in providing legal services” in

paragraph (e) contemplates the temporary cessation of practice with the firm during the period legal services are

being made available to the Office of the Attorney General, so that during that period the lawyer’s activities which

involve the practice of law are devoted fully to assisting the Office of the Attorney General.

   [23] Rule 1.10(e) prohibits a lawyer who is assisting the Office of the Attorney General from representing that

office in any matter in which the lawyer’s firm represents an adversary. Rule 1.10(e) does not, however, by its

terms, prohibit lawyers assisting the Office of the Attorney General from participating in every matter in which the

Attorney General is taking a position adverse to that of a current client of the firm with which the participating

lawyer was affiliated prior to joining the program of assistance to the Office of the Attorney General. Such an

unequivocal prohibition would be overly broad, difficult to administer in practice, and inconsistent with the

purposes of Rule 1.10(e).

   [24] The absence of such a per se prohibition in Rule 1.10(e) does not diminish the importance of a thoughtful

and restrained approach to defining those matters in which it is appropriate for a participating lawyer to be

involved. An appearance of impropriety in programs of this kind can undermine the public’s acceptance of the

program and embarrass the Office of the Attorney General, the participating lawyer, that lawyer’s law firm and

clients of that firm. For example, it would not be appropriate for a participant lawyer to engage in a representation

adverse to a party who is known to be a major client of the participating lawyer’s firm, even though the subject

matter of the representation of the Office of the Attorney General bears no substantial relationship to any

representation of that party by the participating lawyer’s firm. Similarly, it would be inappropriate for a

participating lawyer to be involved in a representation adverse to a party that the participating lawyer has been

personally involved in representing while at the firm, even if the client is not a major client of the firm. The

appropriate test is that of conservative good judgment; if any reasonable doubts concerning the unrestrained

vigor of the participating lawyer’s representation on behalf of the Office of the Attorney General might be created,

the lawyer should advise the appropriate officials of the Office of the Attorney General and decline to participate.

Similarly, if participation on behalf of the Office of the Attorney General might reasonably give rise to a concern

on the part of a participating lawyer’s firm or a client of the firm that its secrets or confidences (as defined by

Rule 1.6) might be compromised, participation should be declined. It is not anticipated that situations suggesting

the appropriateness of a refusal to participate will occur so frequently as to significantly impair the usefulness of

the program of participation by lawyers from private firms.

   [25] The primary responsibility for identifying situations in which representation by the participating lawyer

might raise reasonable doubts as to the lawyer’s zealous representation on behalf of the Office of the Attorney

General must rest on the participating lawyer, who will generally be privy to nonpublic information bearing on the

appropriateness of the lawyer’s participation in a matter on behalf of the Office of the Attorney General.

Recognizing that many representations by law firms are nonpublic matters, the existence and nature of which

may not be disclosed consistent with Rule 1.6, it is not anticipated that law firms from which participating lawyers

have been drawn would be asked to perform formal “conflicts checks” with respect to matters in which

participating lawyers may be involved. However, consultations between participating lawyers and their law firms

to identify potential areas of concern, provided that such consultations honor the requirements of Rule 1.6, are

appropriate to protect the interests of all involved – the Office of the Attorney General, the participating lawyer,

that lawyer’s law firm and any clients whose interests are potentially implicated.
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Rules of Professional Conduct: Rule 1.11--Successive Government and Private
Employment

  (a) A lawyer shall not accept other employment in connection with a matter which is the same as, or substantially related to, a matter in
which the lawyer participated personally and substantially as a public officer or employee. Such participation includes acting on the
merits of a matter in a judicial or other adjudicative capacity.
   (b) If a lawyer is required to decline or to withdraw from employment under paragraph (a) on account of a personal and substantial
participation in a matter, no partner or associate of that lawyer, or lawyer with an of counsel relationship to that lawyer, may knowingly
accept or continue such employment except as provided in paragraphs (c) and (d) below. The disqualification of such other lawyers does
not apply if the sole form of participation was as a judicial law clerk.
   (c) The prohibition stated in paragraph (b) shall not apply if the personally disqualified lawyer is timely screened from any form of
participation in the matter or representation as the case may be, and from sharing in any fees resulting therefrom, and if the requirements
of paragraphs (d) and (e) are satisfied.
   (d) Except as provided in paragraph (e), when any of counsel, lawyer, partner, or associate of a lawyer personally disqualified under
paragraph (a) accepts employment in connection with a matter giving rise to the personal disqualification, the following notifications
shall be required:
      (1) The personally disqualified lawyer shall submit to the public department or agency by which the lawyer was formerly employed
and serve on each other party to any pertinent proceeding a signed document attesting that during the period of disqualification the
personally disqualified lawyer will not participate in any manner in the matter or the representation, will not discuss the matter or the
representation with any partner, associate, or of counsel lawyer, and will not share in any fees for the matter or the representation.
      (2) At least one affiliated lawyer shall submit to the same department or agency and serve on the same parties a signed document
attesting that all affiliated lawyers are aware of the requirement that the personally disqualified lawyer be screened from participating in
or discussing the matter or the representation and describing the procedures being taken to screen the personally disqualified lawyer.
   (e) If a client requests in writing that the fact and subject matter of a representation subject to paragraph (d) not be disclosed by
submitting the signed statements referred to in paragraph (d), such statements shall be prepared concurrently with undertaking the
representation and filed with Bar Counsel under seal. If at any time thereafter the fact and subject matter of the representation are
disclosed to the public or become a part of the public record, the signed statements previously prepared shall be promptly submitted as
required by paragraph (d).
   (f) Signed documents filed pursuant to paragraph (d) shall be available to the public, except to the extent that a lawyer submitting a
signed document demonstrates to the satisfaction of the public department or agency upon which such documents are served that public
disclosure is inconsistent with Rule 1.6 or other applicable law.
   (g) This rule applies to any matter involving a specific party or parties.
   (h) A lawyer who participates in a program of temporary service to the Office of the District of Columbia Attorney General of the kind
described in Rule 1.10(e) shall be treated as having served as a public officer or employee for purposes of paragraph (a), and the
provisions of paragraphs (b)-(e) shall apply to the lawyer and to lawyers affiliated with the lawyer.

Comment

   [1] This rule deals with lawyers who leave public office and enter other employment. It applies to judges and

their law clerks as well as to lawyers who act in other capacities. It is a counterpart of Rule 1.9, as applied to an

individual former government lawyer, and of Rule 1.10, as applied to a law firm.

   [2] A lawyer representing a government agency, whether employed or specially retained by the government, is

subject to the Rules of Professional Conduct, including the prohibition against representing adverse interests

stated in Rule 1.7 and the protections afforded former clients in Rule 1.9. In addition, such a lawyer is subject to

this Rule 1.11 and to statutes and government regulations concerning conflict of interest. In the District of

Columbia, where there are many lawyers for the federal and D.C. governments and their agencies, a number of

whom are constantly leaving government and accepting other employment, particular heed must be paid to the

federal conflict­of­interest statutes.See, e.g.,18 U.S.C. Chapter 11 and regulations and opinions thereunder.
   [3] Rule 1.11, in paragraph (a), flatly forbids a lawyer to accept other employment in a matter in which the

lawyer participated personally and substantially as a public officer or employee; participation specifically includes

acting on a matter in a judicial capacity. Other than as noted in Comment [10] to this rule, there is no provision

for waiver of the individual lawyer’s disqualification. “Matter” is defined in paragraph (g) so as to encompass only

matters that are particular to a specific party or parties. The making of rules of general applicability and the

establishment of general policy will ordinarily not be a “matter” within the meaning of Rule 1.11. When a lawyer is

forbidden by paragraph (a) to accept private employment in a matter, the partners and associates of that lawyer

are likewise forbidden, by paragraph (b), to accept the employment unless the screening and disclosure

procedures described in paragraphs (c) through (f) are followed.

   [4] The rule forbids lawyers to accept other employment in connection with matters that are the same as or

“substantially related” to matters in which they participated personally and substantially while serving as public

officers or employees. The leading case defining “substantially related” matters in the context of former

government employment is Brown v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37 (D.C. 1984)
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(en banc). There the D.C. Court of Appeals,en banc,held that in the “revolving door” context, a showing that a
reasonable person could infer that, through participation in one matter as a public officer or employee, the former

government lawyer “may have had access to information legally relevant to, or otherwise useful in” a subsequent

representation, is prima facie evidence that the two matters are substantially related. If this prima facie showing
is made, the former government lawyer must disprove any ethical impropriety by showing that the lawyer “could

not have gained access to information during the first representation that might be useful in the later

representation.” Id. at 49­50. In Brown, the Court of Appeals announced the “substantially related” test after
concluding that, under former DR 9­101(B), see“ Revolving Door,” 445 A.2d 615 (D.C. 1982) (en banc) (per
curiam), the term “matter” was intended to embrace all matters “substantially related” to one another – a test that
originated in Aside­switching@ litigation between private parties. See Rule 1.9, Comments [2] and [3]; Brown,
486 A.2d at 39­40 n. 1, 41­42 & n. 4. Accordingly, the words “or substantially related to” in paragraph (a) are an

express statement of the judicial gloss in Brown interpreting “matter.”
  [5] Paragraph (a)’s absolute disqualification of a lawyer from matters in which the lawyer participated personally

and substantially carries forward a policy of avoiding both actual impropriety and the appearance of impropriety

that is expressed in the federal conflict­of­interest statutes and was expressed in the former Code of Professional

Responsibility. Paragraph (c) requires the screening of a disqualified lawyer from such a matter as a condition to

allowing any lawyers in the disqualified lawyer’s firm to participate in it. This procedure is permitted in order to

avoid imposing a serious deterrent to lawyers’ entering public service. Governments have found that they benefit

from having in their service both younger and more experienced lawyers who do not intend to devote their entire

careers to public service. Some lawyers might not enter into short­term public service if they thought that, as a

result of their active governmental practice, a firm would hesitate to hire them because of a concern that the

entire firm would be disqualified from matters as a result.

   [6] There is no imputed disqualification and consequently no screening requirement in the case of a judicial law

clerk. But such clerks are subject to a personal obligation not to participate in matters falling within paragraph (a),

since participation by a law clerk is within the term “judicial or other adjudicative capacity.”

   [7] Paragraph (d) imposes a further requirement that must be met before lawyers affiliated with a disqualified

lawyer may participate in the representation. Except to the extent that the exception in paragraph (e) is satisfied,

both the personally disqualified lawyer and at least one affiliated lawyer must submit to the agency signed

documents basically stating that the personally disqualified lawyer will be screened from participation in the

matter. The personally disqualified lawyer must also state that the lawyer will not share in any fees paid for the

representation in question. And the affiliated lawyer must describe the procedures to be followed to ensure that

the personally disqualified lawyer is effectively screened.

   [8] Paragraph (e) makes it clear that the lawyer’s duty, under Rule 1.6, to maintain client confidences and

secrets may preclude the submission of any notice required by paragraph (d). If the client requests in writing that

the fact and subject matter of the representation not be disclosed, the lawyer must comply with that request. If

the client makes such a request, the lawyer must abide by the client’s wishes until such time as the fact and

subject matter of the representation become public through some other means, such as a public filing. Filing a

pleading or making an appearance in a proceeding before a tribunal constitutes a public filing. Once information

concerning the representation is public, the notifications called for must be made promptly, and the lawyers

involved may not honor a client request not to make the notifications. If a government agency has adopted rules

governing practice before the agency by former government employees, members of the District of Columbia Bar

are not exempted by Rule 1.11(e) from any additional or more restrictive notice requirements that the agency

may impose. Thus the agency may require filing of notifications whether or not a client consents. While the

lawyer cannot file a notification that the client has directed the lawyer not to file, the failure to file in accordance

with agency rules may preclude the lawyer’s representation of the client before the agency. Such issues are

governed by the agency’s rules, and Rule 1.11(e) is not intended to displace such agency requirements.

   [9] Although paragraph (e) prohibits the lawyer from disclosing the fact and subject matter of the representation

when the client has requested in writing that the information be kept confidential, the paragraph requires the

lawyer to prepare the documents described in paragraph (d) as soon as the representation commences and to

preserve the documents for possible submission to the agency and parties to any pertinent proceeding if and

when the client does consent to their submission or the information becomes public.

   [10] “Other employment,” as used in paragraph (a) of this rule, includes the representation of a governmental

body other than an agency of the government by which the lawyer was employed as a public officer or

employee, but in the case of a move from one government agency to another the prohibition provided in

paragraph (a) may be waived by the government agency with which the lawyer was previously employed. As

used in paragraph (a), it would not be other employment for a lawyer who has left the employment of a particular

government agency and taken employment with another government agency (e.g., the Department of Justice) or

with a private law firm to continue or accept representation of the same government agency with which the

lawyer was previously employed.

   [11] Paragraph (c) does not prohibit a lawyer from receiving a salary or partnership share established by prior

independent agreement. It prohibits directly relating the attorney’s compensation in any way to the fee in the
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matter in which the lawyer is disqualified. See D.C. Bar Legal Ethics Committee Opinion 279.
   [12] Rule 1.10(e) provides an exception to the general imputation imposed by Rule 1.10(a) for lawyers

assisting the Office of the District of Columbia Attorney General on a temporary basis. Rule 1.10(e) provides that

lawyers providing such temporary assistance are not considered to be affiliated with their law firm during such

periods of temporary assistance. However, lawyers participating in such temporary assistance programs have a

potential for conflicts of interest or the abuse of information obtained while participating in such programs. It is

appropriate to subject lawyers participating in temporary assistance programs to the same rules which

paragraphs (a)­(g) impose on former government employees. Paragraph (h) effects this result.

   [13] In addition to ethical concerns, provisions of conflict of interest statutes or regulations may impose

limitations on the conduct of lawyers while they are providing assistance to the Office of the District of Columbia

Attorney or after they return from such assignments. See, e.g., 18 U.S.C. §' 207, 208. Compliance with the Rules
of Professional Conduct does not necessarily constitute compliance with all of the obligations imposed by conflict

of interest statutes or regulations.
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Rules of Professional Conduct: Rule 5.1--Responsibilities of a Partners, Managers, and
Supervisory Lawyers

   (a) A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable

managerial authority in a law firm or government agency, shall make reasonable efforts to ensure that the firm

has in effect measures giving reasonable assurance that all lawyers in the firm or agency conform to the Rules of

Professional Conduct.

   (b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure

that the other lawyer conforms to the Rules of Professional Conduct.

   (c) A lawyer shall be responsible for another lawyer’s violation of the Rules of Professional Conduct if:

      (1) The lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or

      (2) The lawyer has direct supervisory authority over the other lawyer or is a partner or has comparable

managerial authority in the law firm or government agency in which the other lawyer practices, and knows or

reasonably should know of the conduct at a time when its consequences can be avoided or mitigated but fails to

take reasonable remedial action.

Comment

   [1] Paragraph (a) applies to lawyers who have managerial authority over the professional work of a firm or

government agency. This includes members of a partnership, the shareholders in a law firm organized as a

professional corporation and members of other associations authorized to practice law; lawyers having

comparable managerial authority in a legal services organization or the law department of an enterprise or

government agency; and lawyers who have intermediate managerial responsibilities in a firm. For the broad

definition of “firm,” see Rule 1.0(c). Paragraph (b) applies to lawyers who have supervisory authority over the
work of other lawyers.

   [2] Paragraph (a) requires lawyers with managerial authority within a firm to make reasonable efforts to

establish internal policies and procedures designed to provide reasonable assurance that all lawyers in the firm

will conform to the Rules of Professional Conduct. Such policies and procedures include those designed to

detect and resolve conflicts of interest, identify dates by which actions must be taken in pending matters, account

for client funds and property and ensure that inexperienced lawyers are properly supervised.

   [3] Other measures that may be required to fulfill the responsibility prescribed in paragraph (a), and measures

that may be required to fulfill the responsibility prescribed in paragraph (b), can depend on the firm’s structure

and the nature of its practice. In a small firm, informal supervision and occasional admonition ordinarily might be

sufficient. In a large firm, or in practice situations in which intensely difficult ethical problems frequently arise,

more elaborate procedures may be necessary. Some firms, for example, have a procedure whereby junior

lawyers can make confidential referral of ethical problems directly to a designated senior partner or special

committee. See Rule 5.2. Firms, whether large or small, may also rely on continuing legal education in
professional ethics. In any event, the ethical atmosphere of a firm can influence the conduct of all its members

and a lawyer having authority over the work of another may not assume that the subordinate lawyer will

inevitably conform to the Rules.

   [4] Paragraph (c) sets forth general principles of imputed responsibility for the misconduct of others.

Subparagraph (c)(1) makes any lawyer who orders or, with knowledge, ratifies misconduct responsible for that

misconduct. See also Rule 8.4(a). Subparagraph (c)(2) extends that responsibility to any lawyer who is a partner
or person in comparable managerial authority in the firm in which the misconduct takes place, or who has direct

supervisory authority over the lawyer who engages in misconduct, when the lawyer knows or should reasonably

know of the conduct and could intervene to ameliorate its consequences. Whether a lawyer has such

supervisory authority in particular circumstances is a question of fact. A lawyer with direct supervisory authority is

a lawyer who has an actual supervisory role with respect to directing the conduct of other lawyers in a particular

representation. A lawyer who is technically a “supervisor” in organizational terms, but is not involved in directing

the effort of other lawyers in a particular representation, is not a supervising lawyer with respect to that

representation.

   [5] The existence of actual knowledge is also a question of fact; whether a lawyer should reasonably have

known of misconduct by another lawyer in the same firm is an objective standard based on evaluation of all the

facts, including the size and organizational structure of the firm, the lawyer’s position and responsibilities within

the firm, the type and frequency of contacts between the various lawyers involved, the nature of the misconduct

at issue, and the nature of the supervision or other direct responsibility (if any) actually exercised. The mere fact

of partnership or a position as a principal in a firm is not sufficient, without more, to satisfy this standard.

Similarly, the fact that a lawyer holds a position on the management committee of a firm, or heads a department
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of the firm, or has comparable management authority in some other form of organization or a government

agency is not sufficient, standing alone, to satisfy this standard.

   [6] Appropriate remedial action would depend on the immediacy of the involvement and the seriousness of the

misconduct. The supervisor is required to intervene to prevent avoidable consequences of misconduct if the

supervisor knows that the misconduct occurred. Thus, if a supervising lawyer knows that a subordinate

misrepresented a matter to an opposing party in a negotiation, the supervisor as well as the subordinate has a

duty to correct the resulting misapprehension.

   [7] Professional misconduct by a lawyer under supervision could reveal a violation of paragraph (b) on the part

of the supervisory lawyer even though it does not entail a violation of paragraph (c) because there was no

direction, ratification, or knowledge of the violation.

   [8] Apart from this rule and Rule 8.4(a), a lawyer does not have disciplinary liability for the conduct of a partner,

associate, or subordinate. Whether a lawyer may be liable civilly or criminally for another lawyer’s conduct is a

question of law beyond the scope of these Rules.

   [9] The duties imposed by this rule on managing and supervisory lawyers do not alter the personal duty of each

lawyer in a firm to abide by the Rules of Professional Conduct. See Rule 5.2(a).
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Rules of Professional Conduct: Rule 5.2--Subordinate Lawyers

  (a) A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person. 
   (b) A subordinate lawyer does not violate the Rules of Professional Conduct if that lawyer acts in accordance with a supervisory
lawyer’s reasonable resolution of an arguable question of professional duty.

Comment

   [1] Although a lawyer is not relieved of responsibility for a violation by the fact that the lawyer acted at the direction of a supervisor,
that fact may be relevant in determining whether a lawyer had the knowledge required to render conduct a violation of the Rules. For
example, if a subordinate filed a frivolous pleading at the direction of a supervisor, the subordinate would not be guilty of a professional
violation unless the subordinate knew of the document’s frivolous character. 
   [2] When lawyers in a supervisor-subordinate relationship encounter a matter involving professional judgment as to ethical duty, the
supervisor may assume responsibility for making the judgment. Otherwise a consistent course of action or position could not be taken. If
the question can reasonably be answered only one way, the duty of both lawyers is clear and they are equally responsible for fulfilling it.
However, if the question is reasonably arguable, someone has to decide upon the course of action. That authority ordinarily reposes in
the supervisor, and a subordinate may be guided accordingly. For example, if a question arises whether the interests of two clients
conflict under Rule 1.7, the supervisor’s reasonable resolution of the question should protect the subordinate professionally if the
resolution is subsequently challenged.
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Rules of Professional Conduct: Rule 5.3--Responsibilities Regarding Nonlawyer
Assistants

With respect to a nonlawyer employed or retained by or associated with a lawyer:

   (a) A partner or a lawyer who individually or together with other lawyers possesses comparable managerial

authority in a law firm or government agency shall make reasonable efforts to ensure that the firm or agency has

in effect measures giving reasonable assurance that the person’s conduct is compatible with the professional

obligations of the lawyer;

   (b) A lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure

that the person’s conduct is compatible with the professional obligations of the lawyer; and

   (c) A lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of

Professional Conduct if engaged in by a lawyer if:

      (1) The lawyer requests or, with knowledge of the specific conduct, ratifies the conduct involved; or

      (2) The lawyer has direct supervisory authority over the person, or is a partner or a lawyer who individually or

together with other lawyers possess comparable managerial authority in the law firm or government agency in

which the person is employed, and knows of the conduct at a time when its consequences can be avoided or

mitigated but fails to take reasonable remedial action.

Comment

   [1] Lawyers generally employ assistants in their practice, including secretaries, investigators, law student

interns, and paraprofessionals. Such assistants, whether employees or independent contractors, act for the

lawyer in rendition of the lawyer’s professional services. A lawyer should give such assistants appropriate

instruction and supervision concerning the ethical aspects of their employment, particularly regarding the

obligation not to disclose information relating to representation of the client, and should be responsible for their

work product. The measures employed in supervising should take account of the fact that they do not have legal

training and are not subject to professional discipline.

   [2] Just as lawyers in private practice may direct the conduct of investigators who may be independent contractors, prosecutors and
other government lawyers may effectively direct the conduct of police or other governmental investigative personnel, even though they
may not have, strictly speaking, formal authority to order actions by such personnel, who report to the chief of police or the head of
another enforcement agency. Such prosecutors or other government lawyers have a responsibility with respect to police or investigative
personnel, whose conduct they effectively direct, equivalent to that of private lawyers with respect to investigators whom they retain.
See also Comments [4], [5], and [6] to Rule 5.1, in particular, the concept of what constitutes direct supervisory authority, and the
significance of holding certain positions in a firm. Comments [4], [5], and [6] of Rule 5.1 apply as well to Rule 5.3. 
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Rules of Professional Conduct: Rule 5.5--Unauthorized Practice

A lawyer shall not:

   (a) Practice law in a jurisdiction where doing so violates the regulation of the legal profession in that

jurisdiction; or

   (b) Assist a person who is not a member of the bar in the performance of activity that constitutes the

unauthorized practice of law.

Comment

   [1] This rule concerns the unauthorized practice of law by District of Columbia Bar members in other

jurisdictions and assistance by District of Columbia Bar members in the unauthorized practice of law by lawyers

not admitted in this jurisdiction or by non­lawyers. The provisions concerning the unauthorized practice of law in

the District of Columbia, including those activities in which a lawyer not admitted in the District of Columbia may

and may not engage, are set forth in Rule 49 of the Rules of the District of Columbia Court of Appeals.

   [2] The definition of the practice of law is established by law and varies from one jurisdiction to another. Whatever the definition,
limiting the practice of law to members of the bar protects the public against rendition of legal services by unqualified persons.
Paragraph (b) does not prohibit a lawyer from employing the services of paraprofessionals and delegating functions to them, so long as
the lawyer supervises the delegated work and retains responsibility for their work. See Rule 5.3. Likewise, it does not prohibit lawyers
from providing professional advice and instruction to nonlawyers whose employment requires knowledge of law; for example, claims
adjusters, employees of financial or commercial institutions, social workers, accountants and persons employed in government agencies.
In addition, a lawyer may counsel nonlawyers who wish to proceed pro se.
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Rules of Professional Conduct: Rule 8.1--Bar Admission and Disciplinary Matters

   An applicant for admission to the Bar, or a lawyer in connection with a Bar admission application or in

connection with a disciplinary matter, shall not:

   (a) Knowingly make a false statement of fact; or

   (b) Fail to disclose a fact necessary to correct a misapprehension known by the lawyer or applicant to have

arisen in the matter, or knowingly fail to respond reasonably to a lawful demand for information from an

admissions or disciplinary authority, except that this rule does not require disclosure of information otherwise

protected by Rule 1.6.

Comment

   [1] The duty imposed by this rule extends to persons seeking admission to the Bar as well as to lawyers.

Hence, if a person knowingly makes a false statement of fact in connection with an application for admission, it

may be the basis for subsequent disciplinary action if the person is admitted, and in any event may be relevant in

a subsequent admission application. Lack of materiality does not excuse a knowingly false statement of fact. The

duty imposed by this rule applies to a lawyer’s own admission or discipline as well as that of others. Thus, it is a

separate professional offense for a lawyer knowingly to make a misrepresentation or omission in connection with

a disciplinary investigation of the lawyer’s own conduct. Paragraph (b) of this rule also requires correction of any

prior factual misstatement in the matter that the lawyer or applicant may have made, including affirmative

clarification of any factual misunderstanding on the part of the admissions or disciplinary authority of which the

person involved becomes aware.

   [2] This rule is subject to the provisions of the Fifth Amendment of the United States Constitution and corresponding provisions of
state constitutions. A person relying on such a provision in response to a question, however, should do so openly and not use the right of
nondisclosure as a justification for failure to comply with this rule. 
   [3] A lawyer representing an applicant for admission to the Bar, or representing a lawyer who is the subject of a disciplinary inquiry or
proceeding, is governed by the Rules applicable to the client-lawyer relationship. For example, Rule 1.6 may prohibit disclosures, which
would otherwise be required, by a lawyer serving in such representative capacity. Information that is a client confidence or secret under
Rule 1.6 is “protected by Rule 1.6” within the meaning of Rule 8.1(b), even if a permissive disclosure option applies. Rule 1.6(c), (d),
and (e) describe circumstances in which a lawyer may reveal information otherwise protected by 1.6. In such circumstances, a lawyer
acting in a representative capacity may, but is not required to, make disclosures otherwise required by this rule. This rule refers to
demands for information from an admissions or disciplinary authority. If a lawyer appears in an adjudicative proceeding regarding
admission or bar discipline as a witness or client representative, the lawyer’s conduct is governed by Rule 3.3. 
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Rules of Professional Conduct: Rule 8.3--Reporting Professional Misconduct

   (a) A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial
question as to that lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects, shall inform the appropriate professional
authority. 
   (b) A lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question
as to the judge’s fitness for office shall inform the appropriate authority. 
   (c) This rule does not require disclosure of information otherwise protected by Rule 1.6 or other law.

Comment

   [1] Self-regulation of the legal profession requires that members of the profession initiate disciplinary investigation when they know of
a violation of the Rules of Professional Conduct. Lawyers have a similar obligation with respect to judicial misconduct. An apparently
isolated violation may indicate a pattern of misconduct that only a disciplinary investigation can uncover. Reporting a violation is
especially important where the victim is unlikely to discover the offense. 
   [2] A report about misconduct is not required where it would involve violation of Rule 1.6. However, a lawyer should encourage a
client to consent to disclosure where prosecution would not substantially prejudice the client’s interests. Information that is a client
confidence or secret under Rule 1.6 is “otherwise protected by Rule 1.6” within the meaning of Rule 8.3(c). Rule 1.6(c), (d), and (e)
describe circumstances in which a lawyer may reveal information otherwise protected by Rule 1.6. In such circumstances, a lawyer may,
but is not required to, make disclosures otherwise required by this rule. 
   [3] If a lawyer were obliged to report every violation of the Rules, the failure to report any violation would itself be a professional
offense. Such a requirement existed in many jurisdictions but proved to be unenforceable. This rule limits the reporting obligation to
those offenses that a self-regulating profession must vigorously endeavor to prevent. A measure of judgment is, therefore, required in
complying with the provisions of this rule. The term “substantial” refers to the seriousness of the possible offense and not the quantum
of evidence of which the lawyer is aware. A report should be made to the Office of Bar Counsel. A lawyer who believes that another
lawyer has a significant problem of alcohol or other substance abuse which does not require reporting to Bar Counsel under this rule,
may nonetheless wish to report the perceived situation to the Lawyer Counseling Committee, operated by the D.C. Bar, which assists
lawyers having such problems.
   [4] The duty to report professional misconduct does not apply to a lawyer retained to represent a lawyer whose professional conduct is
in question. Such a situation is governed by the Rules applicable to the client-lawyer relationship. Rule 1.6(c), (d), and (e) give a lawyer
discretion to reveal information otherwise protected by Rule 1.6 in some circumstances, despite a client-lawyer relationship. If such
circumstances exist, the lawyer may, but is not required, to reveal the information as part of a report of misconduct under this rule. The
duty to report may also be limited by other law, including court rules or orders, protective orders, and laws restricting disclosure of grand
jury or tax information. 
   [5] Rule 1.6(h) brings within the protections of Rule 1.6 certain types of information gained by lawyers participating in lawyer
counseling programs of the D.C. Bar Lawyer Counseling Committee. To the extent information concerning violations of the Rules of
Professional Conduct falls within the scope of Rule 1.6(h), a lawyer-counselor would not be required or permitted to inform the
“appropriate professional authority” referred to in Rule 8.3. Where disclosure is permissive under Rule 1.6 (see paragraph 1.6(c), (d),
and (e) for cases of permitted disclosures), discretion to disclose to the “appropriate professional authority” would also exist pursuant to
paragraph 8.3(c). See also Comment to Rule 1.6, paragraphs [29], [30], and [31].
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Rules of Professional Conduct: Rule 8.4--Misconduct

It is professional misconduct for a lawyer to:

   (a) Violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so,

or do so through the acts of another;

   (b) Commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a lawyer

in other respects;

   (c) Engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;

   (d) Engage in conduct that seriously interferes with the administration of justice;

   (e) State or imply an ability to influence improperly a government agency or official;

   (f) Knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct

or other law; or

   (g) Seek or threaten to seek criminal charges or disciplinary charges solely to obtain an advantage in a civil

matter.

Comment

[1] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving fraud and

the offense of willful failure to file an income tax return. However, some kinds of offenses carry no such

implication. Traditionally, the distinction was drawn in terms of offenses involving “moral turpitude.” That concept

can be construed to include offenses concerning some matters of personal morality, such as adultery and

comparable offenses, that have no specific connection to fitness for the practice of law. Although a lawyer is

personally answerable to the entire criminal law, a lawyer should be professionally answerable only for offenses

that indicate lack of those characteristics relevant to law practice. Offenses involving violence, dishonesty,

breach of trust, or serious interference with the administration of justice are in that category. A pattern of

repeated offenses, even ones of minor significance when considered separately, can indicate indifference to

legal obligation.

   [2] Paragraph (d)’s prohibition of conduct that “seriously interferes with the administration of justice” includes conduct proscribed by
the previous Code of Professional Responsibility under DR 1-102(A)(5) as “prejudicial to the administration of justice.” The cases under
paragraph (d) include acts by a lawyer such as: failure to cooperate with Bar Counsel; failure to respond to Bar Counsel’s inquiries or
subpoenas; failure to abide by agreements made with Bar Counsel; failure to appear in court for a scheduled hearing; failure to obey
court orders; failure to turn over the assets of a conservatorship to the court or to the successor conservator; failure to keep the Bar
advised of respondent’s changes of address, after being warned to do so; and tendering a check known to be worthless in settlement of a
claim against the lawyer or against the lawyer’s client. Paragraph (d) is to be interpreted flexibly and includes any improper behavior of
an analogous nature to these examples. 
   [3] A lawyer violates paragraph (d) by offensive, abusive, or harassing conduct that seriously interferes with the administration of
justice. Such conduct may include words or actions that manifest bias or prejudice based upon race, sex, religion, national origin,
disability, age, sexual orientation, or socioeconomic status.
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