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For my last column I would like to discuss another form of public service—
government employment.

I am a retired Assistant U.S. Attorney who served nearly 25 years. I worked for
less money than my counterparts in law firms, but the work was engaging and
challenging. Even run-of-the-mill immigration or FOIA cases were interesting. For
instance, one of my first FOIA cases involved a Russian sailor who jumped ship on
the Mississippi River to seek asylum and was returned to the Russian vessel by
U.S. authorities. U.S. officials interviewed the sailor to determine if he really wanted
to stay in Russia, as he later declared, and a government watch group sought the
tape of that interview. In another case, I represented former President Ronald
Reagan. The parties sought to depose Reagan to determine his involvement in the
exodus of the Marcos family from the Philippines through Hawaii, allegedly with
CIA assistance, taking a golden Buddha with them. In civil employment discrimination
cases, I represented an army general in a deposition, and in a case brought by a
former covert operative against the CIA, one of my main witnesses who testified in
court was the Director of Operations—the guy in charge of the spies. At one point
in that case, I told my husband that I had to go out of town on a trip “to a place
that doesn’t exist,” to talk to a man “who isn’t really who he is.” My husband, a
very understanding man, just smiled, shook his head, and asked that I call him
periodically to let him know that I was OK. In the early 1990s, I represented a
number of government agencies involved with the installation of Nexrad Doppler
radars across the country. The Coalition of Ojai and actor Larry Hagman sued,
resisting the installation of a radar on Sulphur Mountain. I also handled civil rights,
Fair Housing Act cases, and what I have been told was the largest quiet title action
in the country, concerning approximately 3.5 million acres of government land.

On the criminal side I prosecuted alien trafficking and bribery of a government
official for false citizenship documents used to obtain U.S. passports. Internationally,
there were countless Mutual Legal Assistance Treaty (MLAT), letters rogatory, and
extradition cases involving theft, rape, sex trafficking, and fraud. The MLAT cases
were filed under seal, so I cannot be specific about the facts—but one involved a
multiday interview of a former head of a foreign state, with high-ranking officials
from that country present. 

I also had the opportunity to work in Washington, D.C., with the Attorney
General’s Advisory Committee on Native American issues, the White Collar Crime
Council, and securities, bank, telemarketing, and healthcare fraud. I attended meet -
ings at the Federal Reserve and gave presentations at the White House Annex.

The rewards are not just subjective. I received commendations from many
agencies, including the Department of Homeland Security, the navy, the army, the
Department of Labor, and the Civil Rights Division of the Department of Justice,
as well as special achievement awards from Attorney General Janet Reno.

Public service employment is certainly something to consider at any point in
your career—it is rewarding, fulfilling, and can be very interesting. Many lawyers
leaving the USAO say that it was the most fun job. For me, it was my disc jockey
job at a radio station on the east coast—that was pure fun!                                   n

Public service has been a theme of From the Chair over
the last several months, covering a variety of public
service opportunities for Los Angeles lawyers, includ -

ing LACBA’s Veterans Project and Lawyer Referral Service,
Judge Pro Tem service, and the State Bar’s Justice Gap Fund.

Donna Ford is a retired Assistant U.S. Attorney.

http://www.theholmeslawfirm.com
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on  direct

PAUL KIESEL | The 2015-16 president of LACBA
and past chair of its Litigation Section, Paul
Kiesel is also the cochair of the Open Courts
Coalition, a bipartisan committee of Cal -
ifornia attorneys advocating for funding of
the civil justice system. His practice is de -
voted to representing plaintiffs in personal
injuries and consumer class actions. 

Paul Kiesel Partner, Kiesel Law LLP 

You are consistently selected as a top plaintiff
attorney in California. What sets you apart? It’s
probably my willingness to make a contri-
bution to the legal community as a whole. I
have never had an insular practice, and that
allows me to interact with other lawyers.

You teach many CLE classes. Do you have a 
favorite war story? No. What I like the most
is teaching technology, when they are all
good lawyers, graying lawyers, who are
stretching themselves rather than living in
an age of carbon paper and typewriters.

Are you a techie? For at least 20 years, I’ve
been the technology columnist for the Daily
Journal. Technology has always been one of
my passions. The only way to really do big
things is to use technology.

It’s hard to find a big case you’re not involved
in—Miramonte sex abuse, Metrolink, Porter
Ranch homeowners. How do you get these im-
portant matters? I hope that I have a leader-
ship style that is not abrasive, but is built on
consensus. I am able to work with large
teams of firms, in concert.

What is misunderstood about being a tort 
attorney? Most people view us as preying
on the misfortunes of others and capitaliz-
ing on peoples’ worst moments, and not 
really on the best of why lawyers do the
work. I try to proclaim what I do for a 
living, embrace it.

You won a California Supreme Court case about
organic food labeling. Are you a healthy eater? I
am incredibly conscious of my physical ac-
tivity, but I am the worst eater.

If you had to choose only one entree for the rest
of your life, what would it be? Raisin Bran.

What is your favorite exercise? Elliptical or
stair master.

Your client reviews call you the “easiest lawyer
to reach in the country.” Why? Wherever I am
in the world, I always get the message. If I’m
not there to reach out to a client, then I’m
doing something wrong.

Why did you choose this profession? I wanted
to do this since I was eight years old. We
had a dear friend of the family who was a
personal injury lawyer, and he had the best
stories.

Whittier College of Law now has the Kiesel 
Advocacy Center. How involved were you in its
design? The school ran the plans by me. 
It’s a spectacular facility. It’s gorgeous; the
use of wood, stone, and light appeals to my
aesthetic. This was hard for me because I
was taught that true giving is anonymous
giving.

You are a senior fellow of the Litigation Counsel
of America, a trial honorary society. What advice
do you give to new lawyers? The same advice
to old lawyers; be a part of the community,
stay involved.

What was your best job? I’m livin’ it.

What was your worst job? I was a cashier at
Shop Rite Supermarket. It was a union job
and it paid pretty well, but the manager told
me to stop having so much fun. I actually
drew pictures on the paper grocery bags; my
boss was unhappy.

What characteristic do you most admire in your
mother? Her capacity to love.

You are currently president of the Los Angeles
County Bar Association. What is your major
duty? Managing the financial obligations of
an organization with a staff of 74 and an
annual budget of $13 million. I try to make
recommendations in the operation of the
bar like the running of my practice, which is
be mindful of your pennies because your
dollars will take care of themselves.

How is it going? It’s not been easy, because
there are folks that have a historic memory
of an organization that, maybe, had differ-
ent priorities or was at a different time.
The organization has survived for over 100
years, but it needs to change to survive the
next 100 years. We need to develop the
tools to make the bar relevant for the next
century.

INTERVIEW BY DEBORAH KELLY

What is the perfect day? I live it most days. If
there was a glass of water and it had 10 per-
cent liquid in it, I would tell you it’s 90 per-
cent away from being full. I feel so fortunate
to have the opportunity to practice law
every day in this country.

At your firm, Kiesel Law, you specialize in repre-
senting consumers. What kind of case is closest
to your heart? Catastrophic personal in-
juries, representing individuals and families
who have either suffered a catastrophic
loss themselves or have had loved ones
who have passed. It allows me to take care
of someone who needs help.

In 2013, your own firm emerged after 14 years
with partners Boucher and Larson. What hap-
pened? Two partners went through devas-
tating divorces. One wound up on the front
page of the Los Angeles Times. Family law
issues permeated the practice for over seven
years.



Bar Associations across the nation are experi-
encing membership problems. What has
changed? People don’t feel the need to be
connected to bar organizations that they did
50 years ago. Today, social networking and
live-streaming seminars have replaced, in
part, the benefit that the bars used to pro-
vide. Now we need to figure out what the
next step is, what is the future.

A Metropolitan News headline said that LACBA
“fleeces” its attendees at events. What’s going
on? I think everyone would agree that the
organization should not run at a loss. The
perception of some is that if the cost of a
program is $2,000 and you recover $2,000
from the people who attend, you are break-
ing even. You are not. We need to have
more revenue than the actual cost of the
program. You have to run the organization.
That’s not fleecing anyone—that’s being re-
sponsible stewards of an institution.

What is the biggest challenge facing LACBA?
Attracting new, young lawyers and estab-
lishing the value added that the bar organi-
zations have. An extraordinary value
added, in California, is the relationship be-
tween the bar and the bench. If you are
part of a bar organization, you have the
opportunity to engage with a judicial offi-

cer in a much different way.

Should the bench attend bar events for free?
There are certain events that judicial officers
should not have to pay to attend. The more
engagement we have with judicial officers as
a bar organization, the better our organiza-
tion will be.

You are cochair of the Open Court Coalition
(OCC), a bipartisan committee advocating full
funding of the civil justice system. What is the
biggest challenge facing the courts? How to
deliver services in the new century that is
different than the way the services were de-
livered in the last couple of centuries.

Who is on your music play list? Classical music
fills my soul.

What book is on your nightstand? The Verdict,
by English author Nick Stone, in the vein of
Turow and Grisham. It’s a fun book.

Which fictional hero would you like to be? Dirk
Pitt, a spy extraordinaire created by author
Clive Cussler.

Which magazine do you pick up at the doctor’s
office? Esquire.

What is your favorite vacation spot? I really like

to see different parts of the world.

What do you do on a three-day weekend? Stay
in bed, schnuggle with my wife of 27 years,
and watch TV that was recorded.

Which television shows do you record? Reality
TV—Survivor, The Amazing Race—mind-
less shows.

What are your retirement plans? When I stop
enjoying it, I’ll walk away.

If your house were on fire, what would you grab
on your way out? First, the family and our
dog, Zoe. Ten years ago, I’d have said my
photographs. Today I’ll say my computer’s
hard drive—it’s all there.

Which president would you most like to take out
for a beer? Bill Clinton. He’s been at our
house, and he’s fun.

What are the three most deplorable conditions
in the world? Poverty, ethnic warfare, lack of
medical care in much of the world.

Who are your two heroes? Martin Luther King
and Golda Meir.

What is the one word you would like on your
tombstone? Honest.
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PASSAGE OF THE AMERICAN TAXPAYER RELIEF ACT of 2012 (ATRA)
established rules for the estate tax that include a relatively new
transfer tax rule known as portability. While portability contributes
to the complexity of the estate planning process, the rule also provides
for new estate planning opportunities that were previously unavailable.
It is particularly relevant in estate planning for married couples with
estates of less than $10.9 million, since this year the estate tax exemp-
tion has been raised to $5.45 million for individuals (thus $10.9
million between the spouses) with an estate tax rate of 40 percent.

Portability allows the surviving spouse (SS) to use the unused
estate tax exemption, if any, of the deceased spouse (DS) if a portability
election is made on a timely filed estate tax return and the DS has
passed away after December 31, 2010. In other words, if the DS
has not used his or her permitted estate tax exclusion in its entirety,
the unused portion, referred to as deceased spousal unused exclusion
(DSUE) amount can be transferred to the SS for his or her use in
addition to the SS’s own exclusion amount at death. If the community
estate is $8 million and the DS deceases in 2016 bequeathing his or
her $4 million to the adult children, $1.45 million of exclusion may
be used by the SS spouse at his or her death in addition to his or her
own exclusion amount. Although simple in concept, portability has
many nuances. For instance, if the SS remarries, the applicable DSUE
amount is the one belonging to the last DS, meaning the SS may use
his or her former-late-spouse’s DSUE amount if he or she predeceases
the current spouse but may not if he or she survives the new spouse.
Portability cannot be used to transfer the DS’s unused generation-
skipping transfer (GST) tax exemption.

Portability vs. A-B Trust Plans

Before the introduction of portability, if the DS did not use his or
her entire estate tax exclusion, the DSUE amount was wasted. Before
ATRA, the traditional A-B trust plan was regarded as the best estate
planning tool for a married couple that desired that the SS receive
benefits of the DS’s estate without subjecting those assets to estate
tax. Under an A-B plan, the community trust estate is divided into
two shares upon the DS’s death. The share representing the SS’s one-
half interest in the community estate and any of his or her separate
property is allocated to the survivor’s trust or A, which is a revocable
trust for the SS’s benefit. The SS serves as trustee and retains the
power to amend and revoke A, the unlimited right to withdraw
income and principal, and the power to dispose of assets in favor of
any third parties either during lifetime or at death. The community
property passing to A will receive a step-up in basis on the DS’s
death, and upon the SS’s death, all assets of A will be subject to
estate tax and receive another step-up in basis.

The share representing the DS’s one-half interest in the community
estate and any of his or her separate property is allocated to the
bypass trust or B, which is an irrevocable trust. The SS will not have
the power to revoke B nor amend any of B’s provisions, including
those provisions regarding B’s remainder beneficiaries. The DS may

provide the SS with a limited power of appointment over B, allowing
the SS to dispose of B’s assets to permissible third parties, either
during the SS’s lifetime or upon death. Generally, B will provide that
the SS may act as sole trustee and that the SS shall receive all of the
net income and a right to invade principal, limited to an ascertainable
standard for the SS’s reasonable health, education, maintenance,
and support in his or her accustomed manner of living.

There are advantages to the A-B plan in lieu of making a portability
election. B places restrictions on distributions to the SS to ensure
that the DS’s assets are ultimately distributed to the DS’s remainder
beneficiaries. This may be a factor when the DS has children from a
prior marriage. B’s assets will receive a step-up in basis only upon
the DS’s death and not on that of the SS. This may be a factor when
the DS’s estate is anticipated to appreciate in excess of his or her
DSUE amount given the life expectancy of the SS. If basis consider-
ations are significant, A-B trusts may be drafted to confer upon an
independent trustee the power to grant the SS a general testamentary
power of appointment over a portion or all of B so that those assets
may receive a step-up in basis by virtue of their inclusion in the SS’s
estate. Another advantage of B is that all appreciation will pass to
the remainder beneficiaries free of estate taxes. B offers some level
of asset protection from the SS’s creditors and has the ability to
preserve the DS’s GST tax exclusion for tax planning for more remote
descendants.

Married couples, post-ATRA, may plan to utilize the unlimited
marital deduction, make a portability election, and allocate the entire
community estate to A for the benefit of the SS. This plan achieves
a step-up in basis in the community assets at both deaths, avoids
any estate tax upon the DS’s death, and minimizes or avoids the
estate tax upon the SS’s death. One advantage—or disadvantage—
of this plan is that the SS will have unfettered control over the com-
munity estate and any of the DS’s separate property, including the
power to disinherit the DS’s issue in favor of a new spouse and new
children. The SS will have no duty to segregate assets or account to
remainder beneficiaries. This plan may be desirable when the settlors
care more about the financial security and welfare of the SS than
that of any surviving children. This plan is less desirable with blended
families, when the SS will almost certainly be remarried, or the DS’s
estate is anticipated to appreciate in excess of his or her DSUE
amount.

There will likely be a tension between the SS’s control over the
DS’s estate, opportunities to receive a step-up in basis, and other
tax and nontax considerations. Nonetheless, successful estate planning
requires a fundamental understanding of the couple’s objectives,
needs, values, the nature and character of their assets, and some
speculation as to what the remainder beneficiaries will do with the
inherited assets.                                                                                n

Guidance on Post-ATRA Estate Planning—Portability and A-B Trusts 

Zachary S. Dresben practices estate planning, trust administration, and
probate with Kramer Law Group in Los Angeles.
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RECENT AMENDMENTS to the Federal Rules of Civil Procedure (FRCP)
concerning electronic discovery have a wide-ranging procedural impact,
yet a recent survey of federal jurists indicates that judges lack confidence
in the capacity of lawyers appearing before them to understand and
efficiently advise their clients on e-discovery issues.1 Thus, it behooves
litigators to acquire or learn about the legal and technical expertise
necessary to provide the requisite e-discovery counsel and preparatory
education to their clients, particularly in terms of the major recent
amendments that affect e-discovery. This is especially true in California
where electronic-discovery statutes are relatively new.2

In 2010, the Daily Journal underscored the
need for lawyers to get up to speed in this
emerging critical area of the pretrial process.3

If any doubters still remained in 2015, the
recent amendments to the FRCP confirmed
that e-discovery is not going away, largely
because an e-mail trail is now a significant part
of nearly every kind of case. As experts have
noted, the courts recognize and enforce this
“commitment to finding the crucial evidence” that rejects the contrary
objection to “fishing expeditions.”4

The results of the survey of jurists make it clear that “disruptive
change is needed for lawyers to become e-discovery competent.”5 The
participants in the survey, including 14 federal judges and 22 attorneys
proficient in e-discovery, responded that in this day, “being undered-
ucated and underprepared is no longer an option,” yet an “expectation
gap still exists” between what judges look for and what attorneys
consider appropriate in the age of e-discovery.6 A significant proportion
of survey participants reported encountering problems of lack of coop-
eration by counsel and clients (32 percent), miscommunication (27
percent), and a lack of education on e-discovery issues (27 percent).
Fully 81 percent were of the opinion that most e-discovery mistakes
are made in the early stages of a case, before judicial intervention.
The survey also indicated that a “cultural change” is necessary to
make all this work. Lawyers need to “get smarter” and become better
educated in handling e-discovery or find someone else who is competent
to assist, and above all cooperate with opposing counsel instead of
acting in a combative manner.

In a 2015 Year-End Report on the Federal Judiciary, Chief Justice
John Roberts highlighted what he considered the more significant
FRCP amendments, and emphasized what they represent for the e-
discovery bench and bar. Roberts stressed that while “the amendments
may not look like a big deal at first glance…they are.”7 His comments
make clear that lawyers are expected to resolve e-discovery disputes
through cooperation. Comparing the early history of dueling in this
country to competition between lawyers, Roberts noted that our “civil
tribunals, far more than the inherently uncivilized dueling fields they
supplanted, must be governed by sound rules of practice and proce-
dure.”8 The new rules 1) “encourage greater cooperation among coun-
sel,” 2) “focus discovery…on what is truly necessary to resolve the

case,” 3) “engage judges in early and active case management,” and
4) “address serious new problems associated with vast amounts of
electronically stored information (ESI).”9 The message of the chief
justice is clear that the intent of the amendments is to move the
discovery process along while at the same time controlling costs.

Roberts asserts that the amended language in Rule 1—the section
titled Scope and Purpose—requires that bench and bar “work coop-
eratively in controlling the expense and time demands of litigation—
an obligation given effect in the amendments that follow.”10 He goes
on to make the point that “lawyers though representing adverse parties

have an affirmative duty to work together, and with the court, to
achieve prompt and efficient resolution of disputes.”11 Failure to
proceed accordingly can have serious consequences. In contrast to a
discovery process historically permeated by an attitude of annoyance
and drudgery, cooperation has become the order of the day in e-
discovery because of the various issues surrounding volume, formatting,
readability, and searchability of ESI. A lack of cooperation can cause
difficulties that result in e-discovery disputes that are time-consuming
and expensive. The goal is to make e-discovery “easier, less costly and
more productive,” encouraging an understanding that “‘playing fair’
is worth it.”12

Rule 16, which is titled Pretrial Conferences; Scheduling; Manage -
ment, requires that, unless exempted by local rule, a scheduling order
must be issued either after receiving the report from the parties under
Rule 26(f) or after a scheduling conference.13 The scheduling order
must be issued as soon as practicable, but within the earlier of 90
days after any defendant has been served with the complaint or 60
days after any defendant has appeared, unless there is good cause for
delay.14 The order may provide for disclosure, discovery, or preservation
of ESI.15 It may also include “any agreements the parties reach for
asserting claims of privilege or of protection as trial-preparation
material after information is produced, including agreements reached
under Federal Rule of Evidence 502” (i.e., use of court orders to
protect the parties from the consequences of waiver in producing elec-
tronic and other information in discovery).16 Moving parties will be
required to have a conference with the court before seeking an order
relating to discovery.17
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The scheduling order is based in part on
what the parties report, containing deadlines
and possibly provisions dealing with retrieval
and production of ESI. The purpose is to pro-
vide an opportunity for the parties to prepare
themselves for the Rule 16 pretrial conference,
so they can demonstrate to the court that
they have made diligent, good-faith efforts
to comply with the rules and the court’s poli-
cies, and that they are therefore “deserving
of its confidence.”18

Rule 26(b)(1), which bears the title Duty
to Disclose; General Pro visions; Governing
Discovery, explains the “concept of reasonable
limits” using “in creas ed reliance on the com-
mon-sense concept of proportionality.” The
guiding principle of this rule requires “that
lawyers must size and shape their discovery
requests to the requisites of a case,” providing
“parties with efficient access to what is need -
ed to prove a claim or defense” while elimi-
nating “unnecessary or wasteful dis covery.”
In other words, as Roberts asserts, the “key
here is careful and realistic assessment of
actual need.”19 Six requirements are set forth
for litigants that parties must adhere to in
answering the important question concerning
how discovery is proportional to the case: 1)
importance of the issues at stake, 2) amount
in controversy, 3) relevant access to pertinent
information, 4) resources of the parties, 5)
importance of the discovery in resolving the
issues, and 6) whether the burden or expense
of the proposed discovery outweighs the likely
benefit.20

Roberts insists that judges need to assume
the role of stewards, “managing their cases
from the outset rather than allowing parties
alone to dictate the scope of discovery and
the pace of litigation.”21 Courts “can be tempt -
ed to postpone engagement in pretrial act -
ivities,” but those “who are knowledgeable,
actively engaged, and accessible early in the
process…[will be] far more effective in resolv-
ing cases fairly and efficiently, because they
can identify the critical issues, determine the
appropriate breadth of discovery, and curtail
dilatory tactics, gamesmanship, and proced -
ur al posturing.”22 Rules 16 and 26(f) de mand
agreement by the parties concerning preser-
vation and discovery of ESI in the conduct of
“their case management plan and discovery
conferences.”23

Here, it is important to consider the neces-
sity of entering into a “clawback agreement”
under Federal Rules of Evidence 502 to retract
mistakenly produced privileged ESI. With -
out this type of agreement there is no oblig-
ation under the rules to immediately return
all ap parently privileged information that
was inadvertently produced electronically—
e.g., by CD—unless the producing party first
notifies the receiving party of the mistaken
disclosure, in which case the ESI must be

prompt ly returned, sequestered, or destroyed
by the latter.24

Because proportionality is critical to the
cases of both sides of the litigation, there must
be a dialogue between the parties, and perhaps
with the court, with respect to the amount of
discovery reasonably necessary in view of the
claims and defenses in the case. The allowance
of virtually unlimited discovery is eliminated,
although the rule continues to permit discov-
erability of information that may not be admis-
sible in evidence. It is all the more critical to
start planning for discovery as early as possible,
and to anticipate an increased use of the meet-
and-confer process. It may make sense for
counsel and their clients to consider a media-
tion procedure for negotiation and informal
settlement of all discovery issues.

Rule 34—Production of Documents; Elec -
tron ically Stored Information; and Tangible
Things, or Entering onto Land, for Inspection
and Other Purposes—deals with production
and objections. While the parties may stipulate
to a different period, or the court could change
the time limit, it is generally 30 days from a
specified date for written responses and objec-
tions to requests for production.25 The re -
sponse must be to each item or category and
specifically state whether inspection will be
permitted, or the grounds for objection with
reasons. The response may state either that
inspection will be permitted or that copies
of documents or ESI will be produced. Pro -
duction must take place within the time spec-
ified in the request or another time that is
reasonable as set forth in the response.26 Ob -
jections must state whether any responsive
materials are being withheld on the basis of
the objection. Partial objections are permitted
so long as they are specific and permit inspec-
tion of the rest.27

Rule 34 is important today because em -
ployees increasingly use their own digital
equipment for work purposes—e.g., Hillary
Clinton’s use of her private e-mail for gov-
ernment business—as well as their participation
on social media. In such circumstances, how
does one delineate under Rule 34 what infor-
mation an organizational party has in its “pos-
session, custody, or control”?28

Rule 37(e) concerning sanctions for failure
to make disclosures or to cooperate in dis-
covery recognizes the common practice of
producing ESI instead of simply permitting
inspection of documents and sets forth the
consequences for failure to preserve informa-
tion when litigation is foreseeable. A motion
to compel may thus now be for either pro-
duction or inspection. If there is a loss of dis-
coverable ESI because of a party’s failure to
take reasonable precautions to preserve it, the
court must first determine whether alternative
discovery efforts can be used to restore or
replace it. The court may cure the resulting

prejudice by ordering additional measures “no
greater than necessary” to accomplish that
end.29 When the loss of ESI is due to the intent
to deprive a party of the use of the information
in the litigation, prescribed sanctions may be
imposed, such as an adverse jury instruction,
dismissal of the action, or entry of a default
judgment. The question of good faith and rea-
sonableness may be relegated to obtaining an
early negotiated preservation agreement from
the opposing party, which takes arguments
for sanctions off the table in most situations.30

In cases of spoliation, when the destruction
of records, for example, may have relevance
to an ongoing or anticipated litigation, gov-
ernment investigation, or audit, the courts
have not established a uniform required level
of intent before sanctions are warranted.31

However, the courts generally look at the cul-
pability of the offending party, prejudice to
the injured party, and what remedies may be
appropriate under the circumstances.32

Courts are cautioned to exercise restraint
in applying the sanctions specified in Rule
37(e)(2) because the remedy should match
the wrong, and the severe measures provided
should not be applied when the information
lost was relatively unimportant or when lesser
measures would provide a sufficient remedy
for the loss. These measures may include for-
bidding the party who failed to preserve in -
formation from putting in certain evidence,
permitting the parties to present evidence
and argument to the jury regarding the loss
of information, or giving the jury instructions
assisting in the evaluation of the evidence or
argument, other than those for intentional
deprivation to which Rule 37(e)(2) applies.33

Roberts sums up the new amendments as
follows: “We should not miss the opportunity
to help ensure that federal court litigation
does not degenerate into wasteful clashes over
matters that have little to do with achieving a
just result.”34 If lawyers and their clients keep
in mind this spirit, negotiating through the
increasingly complicated world of ESI will be
made easier, more successful, and capable of
achieving the goals of the new amendments
with out unreasonable challenges to all con-
cerned. After all, it has been said that tech-
nology-assisted review can be 50 times more
efficient than human re view.35 As Susan Beck
has observed, “The test for plaintiffs’ and
defendants’ counsel alike is whether they will
affirmatively search out cooperative solutions,
chart a cost-effective course of litigation, and
assume shared responsibility with opposing
counsel to achieve just results.”36 Moreover,
Roberts emphasized that lawyers need to be
focused on what is necessary to resolve a case
and encourage cooperation among the parties.
This has been underlined by issuance of Opin -
ion 2015-193 by the California State Bar’s
Standing Com mittee on Professional Respon -
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sibility and Conduct, which defines an attor-
ney’s ethical duties concerning discovery of
ESI. The opinion clearly states that ESI is now
an accepted part of a law practice, and may
not be ignored simply because counsel may
be “highly experienced” in other aspects of
litigation. Failure to be adequately prepared
to conduct e-discovery qualifies as “ethical
incompetence.”37

Litigation is a contest in which there will
be a winner and loser, whereas in advocacy
both parties speak in favor of cooperation and
compromise. Therefore, successful utilization
of the mediation process and application of
its appropriate advocacy—vis-à-vis litigation—
skills will go a long way towards achieving
the cultural change ensuring that lawyers will
get smarter when it comes to e-discovery.    n

1 See Aebra Coe, Judges Lack Faith In Atty’s E-Discovery
Skills, Survey Says, LAW360, Jan. 28, 2016, http://www
.law360.com.
2 See MICHAEL F. KELLEHER ET AL., CAL. E-DISCOVERY

AND EVIDENCE §2.03[3] (2015).
3 See A. Marco Turk, The Brave New World of Media -
tion and e-Discovery, DAILY J., Oct. 1, 2010,  VERDICTS/
SETTLEMENT, at 2.
4 See SHIRA A. SCHEINDLIN, DANIEL J. CAPRA, AND THE

SEDONA CONFERENCE, ELEC. DISCOVERY AND DIGITAL

EVID., CASES AND MATERIALS 23 (2015) [hereinafter
SCHEINDLIN].
5 See 1st Annual Fed. Judges Survey: E-Discovery Best
Practices & Trends, EXTERRO, http://www.exterro.com
/judges-survey (last viewed Apr. 11, 2016).
6 Id.
7 See CHIEF JUSTICE JOHN G. ROBERTS, 2015 YEAR-
END REPORT ON THE FED. JUDICIARY 5 (2015), available
at http://www.supremecourt.gov [hereinafter 2015
REPORT].
8 2015 REPORT, supra note 7, at 3.
9 Id. at 5.
10 Id.
11 Id. at 6.
12 SCHEINDLIN, supra note 4, at 256, 270.
13 FED. R. CIV. PROC. 16(b)(1)(A)-(B).
14 FED. R. CIV. PROC. 16(b)(2).
15 FED. R. CIV. PROC. 16(b)(3)(B)(iii).
16 FED. R. CIV. PROC. 16(b)(3)(B)(iv).
17 FED. R. CIV. PROC. 16(b)(3)(B)(v).
18 SCHEINDLIN, supra note 4, at 257.
19 2015 REPORT, supra note 7, at 6-7.
20 FED. R. CIV. PROC. 26 (b)(1).
21 2015 REPORT, supra note 7, at 10.
22 Id. at 10-11.
23 Id. at 8.
24 SCHEINDLIN, supra note 4, at 921-22.
25 FED. R. CIV. PROC. 34(b)(2)(A).
26 FED. R. CIV. PROC. 34(b)(2)(B).
27 FED. R. CIV. PROC. 34(b)(2)(C).
28 SCHEINDLIN, supra note 4, at 4.
29 FED. R. CIV. PROC. 37(e)(1).
30 FED. R. OF CIV. PROC. EDISCOVERY GUIDE, 35 (2015).
31 SCHEINDLIN, supra note 4, at 656.
32 Id. at 631-57.
33 Id. at 1047.
34 2015 REPORT, supra note 7, at 12.
35 Susan Beck, The Wachtell Way of E-Discovery, THE

AM. LAWYER, Feb.1, 2016, available at http://www
.americanlawyer.com.
36 Id.
37 See A. Marco Turk, Ethics and e-discovery, DAILY

J., Oct. 2, 2015, at 5.
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IN 2015, THE U.S. COPYRIGHT OFFICE issued an exemption from the
anticircumvention provisions of the Digital Millennium Copyright
Act (DMCA) for documentary filmmakers seeking to make fair use
of content from DVDs, Blu-ray discs, and online sources.1 It was the
third consecutive time that the Copyright Office had issued a DMCA
exemption for documentary filmmakers in its triennial Section 1201
rulemaking, and the exemption was the broadest yet granted. While
the Copyright Office declined to extend this exemption to narrative
filmmakers, the office considered the issue for the first time in earnest.
(The entertainment industry often uses the terms “narrative film” and
“fictional film” interchangeably.)

Every three years, the Copyright Office reviews exemptions for
certain types of uses of copyrighted works from the anticircumvention
provisions of the DMCA, which makes it a crime to circumvent tech-
nological measures employed by or on behalf of copyright owners to
protect their works. The purpose of the Section 1201 rulemaking is
to strike a balance between copyright and digital technologies.2 Through
a public proceeding that involves the submission of proponent comments,
reply comments by both proponents and opponents, hearings before
members of the Copyright Office, and additional commentary from
interested parties, the rulemaking allows the Librarian of Congress to
consider granting limited exceptions to the prohibition on circumventions
to ensure that the public can still engage in fair and other noninfringing
uses of works. The Register of Copyrights has acknowledged that
while Section 1201 of the DMCA has been important for the secure
development of digital platforms, the anticircumvention laws also
have a powerful impact on other types of consumer activities that
have little to do with the concerns of copyright holders.3 For example,
interested parties have advocated for a variety of acts to be exempt
from anticircumvention laws, including unlocking or “jailbreaking”
electronic devices, classroom teaching, and online education.4

While Section 1201 has provided an avenue for certain uses and
users to obtain exemptions to the DMCA, many have criticized its
anticircumvention provisions as overbroad, thus stifling a wide array
of legitimate activities rather than stopping copyright infringement.5

These parties have generally argued that the DMCA jeopardizes fair
use, impedes competition and innovation, and chills free expression.6

Since 2000, Section 1201 rulemaking has provided a safe harbor from
DMCA liability for many different parties, although the safe harbor
has a time limit. The exemptions granted under the Section 1201 rule-
making last for three years.

Well in advance of the rulemaking in late 2015, the Library of
Congress issued a public notice of inquiry and request for written
comments from proponents of a proposed exemption to be received
no later than November 2014.7 The library later issued a call for
written comments from the members of the public.8 In April 2015,
the Library of Congress issued a notice of public hearing in which
proponents and opponents of proposed exemptions were invited to
take part in Los Angeles and Washington, D.C., in May.9

Before then, in 2008, a coalition of independent film and media

organizations had requested that the Copyright Office consider doc-
umentary filmmakers—who often use archival footage—as a class of
users that required an exemption from the DMCA under the fair use
doctrine. After interested parties were allowed to present evidence of
documentary filmmakers’ substantial need for an exemption request,
a round of comments and responses, and then finally a public hearing,
the exemption request was granted for documentarians who needed
material from encrypted DVDs to take advantage of fair use.

The initial comment submitted in December 2008 presented the
following scenario: A documentary filmmaker, familiar with the fair
use doctrine, wishes to use a small portion of a copyrighted work in a
documentary for purposes of criticism and commentary. In order to
illustrate the point being made in the documentary, the filmmaker
needs to use the archival material contained on a DVD. There is no
way to access the material other than to license it from the copyright
holder, which may not be a viable option for a variety of reasons.
Perhaps the copyright owner is unwilling to license the material based
on the subject matter of the documentary, or the copyright holder
may want to charge an exorbitant fee. Alternatively, the copyright
owner may propose a nonnegotiable license agreement that contains
nondisparagement clauses and other provisions unacceptable to an
independent journalist.

While the material may be available from lower-quality sources,
for example a VHS tape, this material will not meet the technical
requirements of broadcasters in the U.S. and abroad. Thus, for this
type of filmmaker, fair use becomes the only option. Although the
filmmaker would normally be able to rely on the fair use doctrine for
the use of the material without the permission of the copyright owner,
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the material cannot be accessed because the
DMCA makes it a crime to circumvent access
controls that protect DVDs. This predicament
raises the question of whether fair use is of
practical use when circumventing the access
controls of the only viable source for the mate-
rial would arguably violate the DMCA.

The coalition of filmmaking organizations
were successful in stating this substantial need
for an exemption, and in 2009 document ary
filmmakers secured a Section 1201 exemption
in cases in which they were using clips pursuant
to fair use. The rulemaking proceeding reviews
exemption requests on a de novo basis, so the
fact that an exemption has been previously
adopted creates no presumption that the ex -
emption will be granted next time around.
While the proponents of this request won an
ex  emption in 2009, the Copyright Office de -
nied the exemption in 2012 in part due to a
lack of evidence that there was a substantial
need for the exemption.

Thus, in 2012, a coalition of filmmaking
organizations returned to advocate for an
exemption from liability for circumventing
access controls not only on DVDs but also
Blu-ray discs and digitally transmitted video.
Based on the arguments and evidence pre-
sented, the Copyright Office was convinced
that there was a substantial need for an ex -
emp  tion that would apply to circumventing
access controls on DVDs and digitally trans-
mitted video, but it did not see enough evidence
to expand the exemption to apply to Blu-ray
discs. According to the filmmaker coalition,
however, allowing access to Blu-ray discs was
vital. Jim Morrissette of Kartem quin Films in
Chicago argued that the technical specifications
of broadcasters and other distributors both
within the United States and abroad have
become more stringent.10 Also, more and more
material is available only on Blu-ray and from
online sources rather than on DVD.

Many filmmakers rely on the fair use doc-
trine as well as the issuance of affordable
errors and omissions (E&O) insurance policies,
which now provide full coverage for claims
related to unlicensed materials used pursuant
to fair use.11 Proponents of an exemption for
documentaries argued that without it, many
documentary filmmakers would not be able
to include the materials necessary to illustrate
the points being made in their films. Gordon
Quinn, longtime documentary director and
producer and head of Kartemquin Films, has
testified at hearings to argue that an exemption
encourages the creation of artistic works and
preserves the right of filmmakers to contribute
to the democratic process.12 At the hearings
in May 2015, Quinn argued that this right
ap  plies to narrative filmmakers as well.13

This argument was not made for the first
time in 2015. The 2012 exemption request
in cluded a request to expand the exemption

to narrative programs as well as documentaries.
The Copyright Office, citing a lack of evidence
that narrative filmmakers have a substantial
need for an exemption, elected not to expand
the exemption to narrative filmmakers. At
that time the case law was not as strong as it
is today, and the proponents had very few
examples of fair use in narrative filmmaking.
However, the 2015 filmmaker exemption re -
quest cited a marked increase in the number
of narrative filmmakers who were taking ad -
vantage of fair use, most noticeably in films
that were based, in whole or in part, on real
events.

In the most recent triennial hearing, the
proponents of the exemption submitted to the
Copyright Office a list of narrative films that
had obtained E&O insurance and had been
able to make fair use of copyrighted content.
The list detailed use of archival footage and
limited use of photographs. For example, the
narrative film Cesar Chavez, released in 2014
and starring Michael Peña as Chavez, tells the
story of the grassroots organizer who led the
struggle of California migrant farm workers
for better working conditions. The filmmakers
used some archival footage that showed mi -
grant farm workers enduring difficult condi-
tions and footage of strikes and protests led
by Chavez and the United Farm Workers. The
film secured a fair use endorsement on its

E&O policy and was distributed worldwide.
Additional recent cases demonstrate that

fair use is often successfully employed in nar-
rative films. For example, Sofa Entertainment,
Inc. v. Dodger Productions, Inc., holds that
the use of a seven-second excerpt from a 1966
episode of The Ed Sullivan Show in a musical
is fair.14 The court found that the defendant’s
use of the clip was fair even though the musical,
Jersey Boys, is also certainly a commercial en -
deavor.15 Arrow Productions v. Weinstein Com -
 pany is another case involving fair use in a
nonducumentary film.16 Lovelace contains
several re-creations of scenes from the porno-
graphic film Deep Throat.17 The court held
that the re-creations were fair use.18 And in
Faulkner v. Sony, the U.S. District Court for
the Northern District of Mississippi held that
a paraphrase of a quote from William Faulk -
ner’s Requiem for a Nun in Woody Allen’s
Mid night in Paris was a fair use.19 The court
found the use to be transformative and even
e xpressed wonder at how “Hollywood’s flat-
tering and artful use of literary allusion is a
point of litigation, not celebration.”20

These cases demonstrate that courts are
quite capable of finding fair use in works that
contextualize or criticize other copyrighted
works, even if the work making use of another
copyrighted work is a successful Broadway
play or a Hollywood box office hit. However,
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at the 2015 rulemaking hearings, despite the
presentation of relevant case law and nonlit-
igated examples of fair use in narrative film-
making, the Copyright Office decided that
the potential damage to copyright holders out-
weighed the need for narrative filmmakers to
make fair use of content on Blu-ray discs.21

While the Copyright Office’s decision not
to expand the exemption to fictional film-
makers may have made it difficult for some
of them to view fair use as a realistic option,
it is clear from a review of the 2015 hearings
that the Copyright Office seriously considered
expanding the exemption to narrative film-
makers.22 During the hearings, the interested
parties engaged in lengthy discussions regarding
the application of fair use in films. The truth
is that in Hollywood the line between a true
story and a story based on true events has
always been blurred. Moreover, and especially
in the digital era, filmmaking allows for doc-
umentaries that use reenactments, insertion
of fictional content in old scenes (factual or
fictional), and creative mixing of real events
or settings in otherwise fictional stories.

It has thus been difficult even for the oppo-
nents of the exemption to define categories
for exemption. The DVD Copy Control Asso -
ciation (DVD CCA), for example, wrote in
its comment that a biopic is a documentary,
while other opponents insisted on a much 
narrower definition of documentaries.23 Ul -
timately, the distinction between documentary
and narrative filmmaking may not matter.
Filmmakers on both sides of that line are cre-
ating artistic works that use material in a
transformative way to tell new stories. In fact,
one of the reasons the expansion of the exemp-
tion to narrative filmmakers is so import ant
is precisely because the line between docu-
mentary and narrative films is so blurred.

While the Copyright Office chose not to
expand the exemption to narrative filmmakers,
the expanded exemption granted to documen-
tary filmmakers should have a significant
impact on their ability to take advantage of
fair use within their films. Before this rule-
making, a filmmaker could take advantage of
the fair use doctrine in a documentary, but if
the only way to source the copyrighted material
was from encrypted sources, there was always
the danger of liability from a violation of the
DMCA.

Now that the exemption has been granted,
what does this mean for the documentarian?
If the documentary filmmaker has made a fair
use of third-party material from an access-
controlled DVD, Blu-ray disc, or online source,
he or she will not be in violation of the DMCA.
On the other hand, if the copyrighted material
is not used pursuant to fair use, the access
will also likely be a violation of the DMCA.
From a practical perspective, the documentary
filmmaker will want to secure an E&O insur-
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ance policy for the film with a fair use endorse-
ment. The endorsement may be secured after
a clearance attorney, authorized by the E&O
provider, reviews the film and provides a legal
opinion on the fair use materials.

The coalition of filmmakers will likely re -
turn in 2018 to argue for an exemption that
applies to narrative filmmakers. Whether that
exemption is granted will depend in large part
on the fair use case law that develops in the
next three years as well as the demonstration
by fictional filmmakers that there is a sub-
stantial need for such an exemption.              n

1 See 80 Fed. Reg. 65944-64 (Oct. 28, 2015); http://www
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3 Id.
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available at http://papers.ssrn.com. 
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19 Faulkner Literary Rights, LLC v. Sony Pictures
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6, 13-14, available at http://copyright.gov/1201/2015
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it comes to litigating a representative
action under the Private Attorney General

Act (PAGA), there is no “one size fits all” ap proach.
There is no requirement that it proceed as a class action,
so parties and courts are left to their own creativity—
and common sense—in determining how to proceed.
Some courts have dismissed PAGA claims outright because
the parties and the claims are too numerous or complex
to be litigated, or tried, in any efficient manner.1 Other
courts have refused to do so even when the number of
individual issues to be tried could result in clogging the
court’s docket for months.2 Some courts have allowed a
subset of the proposed group to proceed through discov-
ery—and trial—while holding in abeyance the claims of
the others.3 Still other courts have considered allowing a
statistically significant sample of employees to represent
the larger group in proving liability at trial.4

In a time when more plaintiffs are filing “PAGA-only”
cases—arguably to avoid class certification, federal court,
and arbitration—and court dockets and state budgets are
overburdened, it seems logical that judges and litigants
should consider whether a PAGA action can be efficiently
tried despite its status as nonclass action. As a representative
en force ment action, plaintiffs who bring these lawsuits
do so to remove the burden from state labor agencies
and seek to collect civil penalties for current or former

employees. However, this strategy does not always translate
into efficient litigation. Instead, it may result in the
potential to overburden another critical state agency: the
courts.

The representative adjudication of claims has been
held to accomplish judicial economy by avoiding multiple
suits and to protect the rights of persons who might not
be able to present claims on an individual basis.5 There
are two forms of representative actions: those that are
brought as class actions and those that are not.6 Class
actions are generally authorized if the questions to be tried
are “of a common or general interest, of many persons, or
when the parties are numerous, and it is impracticable to
bring them all before the court.”7

Class actions must be certified as such before they can
be tried.8 In California: 

[A] party must establish the existence of both an
ascertainable class and a well-defined community
of interest among the class members. The commu-
nity of interest requirement involves three factors:

LAURA REATHAFORD IS A PARTNER AT VENABLE LLP IN CENTURY
CITY, WHERE HER PRACTICE FOCUSES ON MANAGEMENT-SIDE
EMPLOYMENT LITIGATION, EMPHASIZING WAGE AND HOUR COL-
LECTIVE AND CLASS ACTIONS, INCLUDING REPRESENTATIVE
ACTIONS UNDER PAGA.

PAGA
Performance
COURTS AND COUNSEL MAY APPLY JUDGMENT, CREATIVITY, AND

EXPERTISE TO DETERMINE THE MOST EFFICIENT MEANS OF RESOLVING

DISPUTES UNDER THE PRIVATE ATTORNEY GENERAL ACT

BY LAURA REATHAFORD

WHEN





(1) predominant common questions
of law or fact; (2) class representatives
with claims or defenses typical of the
class; and (3) class representatives who
can adequately represent the class.9

The California Supreme Court has recogniz -
ed that trial courts must also determine that
any individual issues presented in the case
can be managed at trial.10 When a class ac-
t ion would “denigrate into a multitude of
mini-trials,” class certification should not be
granted.11

In Arias v. Superior Court, the California
Supreme Court ruled that civil actions brought
under PAGA need not be certified as class
actions in order to proceed to trial.12 PAGA
allows employees to bring civil actions as a
proxy of the state labor law enforcement
agencies to collect civil penalties for purported
violations of the California Labor Code.13

Because PAGA does not explicitly require
lawsuits to be filed as class actions, the court
held that the legislature must have intended
that these actions proceed to trial without
plaintiffs’ having to meet class certification
requirements.14

PAGA and Manageability

Some courts have extended the “no class cer-
tification” rule in Arias to conclude that trial
courts need not require that PAGA actions
be manageable in order to proceed to trial.15

However, Arias does not consider whether a
court should or could consider manageability
simply because it carries the PAGA repre-
sentative action label. Arias does not discuss
manageability at all, nor does it preclude a
trial court from determining whether indi-
vidual issues render a PAGA trial unman-
ageable. Therefore, defendants may attack
PAGA actions as unmanageable, when applic-
able, despite the fact that plaintiffs do not
have to certify them as class actions.

In Amey v. Cinemark, the court stated,
“There is no per se rule that should be applied
to PAGA claims that do not meet [class cer-
tification] requirements….[W]hen the evi-
dence shows…that numerous individualized
determinations would be necessary to estab-
lish whether any class member has been
injured by [a defendant’s] conduct, then allow-
ing a representative action to proceed [to
trial] is inappropriate.”16 When faced with
a representative action containing potentially
thousands of employees, why should a court
not be permitted to consider whether a PAGA
trial will result in hundreds (if not thousands)
of minitrials, potentially clogging its docket
for months? While courts faced with PAGA
actions may not be required to weigh class
certification factors such as commonality or
numerosity, both state and federal court pro-
cedures require an understanding of the esti-
mated length and scope of any trial.17

Therefore, by design, courts may consider
whether a PAGA action—as with any other
action—can and should proceed to trial in
some manageable way.

In most cases, it might be naïve to expect
a definitive resolution of this issue as early
as the case management conference. Most
conferences typically occur within 90 days
of the action’s having been filed, and the par-
ties are typically at odds about which ag -
grieved employees should be included in the
group. The PAGA plaintiff typically defines
the group as “all aggrieved employees in
California,” although in general only a small
fraction of the putative employees may have
potential claims or have been subject to the
purportedly unlawful policy or practice.18

Conversely, the employer defendant typically
argues that the group should be more specific
and contained within, for example, the work
location and job category in which the PAGA
plaintiff worked.19

The parties are also typically at odds about
which purported Labor Code violations
should be tried. It is common for PAGA plain-
tiffs to file a complaint alleging a whole host
of Labor Code violations, including missed
meal and rest periods, unpaid vacation, unre-
imbursed business expenses, overtime, and
minimum wage, not to mention derivative
claims for inaccurately itemized wage state-
ments, untimely payment of wages, and wait-
ing time penalties.20 These purported viola-
tions, according to many employers, usually
lack merit and are experienced, if at all, only
by the named party bringing the claim.21

Prior to the supreme court’s decision in
Arias, litigants—and the courts—believed that
PAGA cases should be litigated in the same
way as class actions because PAGA litigants,
like class actions, represent other current and
former aggrieved employees for purported
Labor Code violations.22 If this theory had
been affirmed in Arias, manageability in these
cases could be an essential consideration.23

Notwithstanding that PAGA representa-
tive claims need not be certified, courts have
been willing to strike PAGA claims altogether
when they are found to be unmanageable or
so infused with individualized inquiries that
proceeding to trial would be inefficient or
unwieldy. In Ortiz v. Caremark Corp ora -
tion,24 a California district court dismissed
a PAGA claim by granting the defendants’
motion to strike. The court had already denied
class certification, but the plaintiffs wanted
to proceed to trial on their PAGA represen-
tative action nonetheless.25 After concluding
that class certification requirements are not
required to maintain a PAGA action, the
court considered whether the PAGA overtime
and expense reimbursement claims at issue
would be manageable at trial.26 The court
noted that in order to prove an off-the-clock

claim, for example, the plaintiff needed to
demonstrate that she actually worked off the
clock, that she was not compensated for it,
and that the employer was aware or should
have been aware that she was performing
off-the-clock work.27 The court then held
that “proof of this claim would be unman-
ageable and could only be accomplished with
detailed inquiries about each employee
claimed to have done so and her manager’s
knowledge thereof.”28

The Ortiz court also held that the plain-
tiffs’ unreimbursed mileage claim would
require individualized inquiries about whether
the claimed expenses were necessary and
incurred in direct consequence of the dis-
charge of the employee’s duties, whether the
employee actually sought reimbursement
from the defendants for the expenses, and
whether the defendants reimbursed the
employee for the expense.29 The court held
that gathering inquires for each of these
expenses would be nothing short of unman-
ageable.30

Following Ortiz, the district court in Litty
v. Merrill Lynch & Co., Inc.,31 dismissed a
PAGA claim on a motion to strike where the
lawsuit would have required many individ-
ualized assessments of overtime and wage
statement claims and would therefore be
unmanageable.32 In Litty, defendants brought
a motion to strike a PAGA action after class
certification was previously denied. The court
held that where it had already decided that
the plaintiff’s state law claims could not be
certified as a class because “individualized
issues predominate[d],” the PAGA claim
would also be unmanageable given the “mul-
titude of individualized assessments” that
would be required to try the case.33

In Bowers v. First Student, Inc., the court
struck the plaintiff’s PAGA allegations based
on a failure to satisfy Rule 23’s class certifi-
cation requirements but stated that “[e]ven
if Rule 23 did not apply…[PAGA] claims
can be stricken if they are found to be ‘unman-
ageable…A PAGA claim can be considered
unmanageable when a ‘multitude of individ-
ualized assessments would be necessary.’”34

The court in Bowers cited both Ortiz and
Litty.35 This finding was adopted by the same
court in Raphael v. Tesoro Refining and Mar -
keting Co., LLC,36 holding that:

Raphael’s claims are on behalf of him-
self and thousands of other current or
past employees. Tesoro provided a
nonexhaustive list of twenty-six rele-
vant inquiries and requirements the
court finds essential to assess in order
to determine the appropriate penalties.
The Court would have to engage in a
multitude of individualized inquires
making the PAGA action unmanage-
able and inappropriate.37
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Interestingly, the court in Amey consid  er -
ed manageability from the standpoint of 
as certainability—the ability or inability to
determine who is an aggrieved employee
under PAGA.38 In Amey, the plaintiffs alleged
Cinemark failed to provide meal and rest
breaks, wages for all hours worked, accu-
rately itemized wage statements, and other
related derivative claims.39 There were more
than 10,000 class members in this case, many
of whom worked for managers who follow -
ed Cinemark’s compliant wage and hour
policy. The court dismissed the PAGA claims
because the plaintiffs were unable to “offer
no easy way to identify those who may actu-
ally be aggrieved.”40 While the complaint
alleged that the plaintiff—and each and every
other class member—is each an “aggrieved
em ployee,” as defined by California Labor
Code Section 2699(c), the actual aggrieved
em ployees were not defined with sufficient
particularity to give Cinemark notice of the
scope of the PAGA claim.41 Accordingly, the
court dismissed the PAGA claim finding that
“it would require too great a number of
individualized assessments to determine the
scope.”42

These types of decisions are not unique
to California federal courts. For instance, in
Zhang v. Amgen, Inc., the Ventura County
Superior Court granted Amgen’s motion to
deny PAGA representative status due to the
court’s inability to effectively manage a case
in  volving more than 350 plaintiffs.43 In Zhang,
the plaintiffs brought suit for PAGA penalties,
arguing that they were misclassified as ex -
empt employees. The plaintiffs were senior
associate scientists in various areas of spe-
cialization: biologists, microbiologists, zool-
ogists, chemists, and biochemists. Amgen had
shown that the work habits of the em ployees
varied, as did the nature of their duties. The
court found that their work habits varied to
such an extent that it denied class certification.
Amgen then moved to deny representative
status of the PAGA claims, and the court
granted the motion. The court stated:

The court believes that the variance in
what the plaintiffs do is sufficiently var-
ied that using Mr. Zhang, and what he
does, is not a valid measure of what
the others do. Plaintiffs have submitted
a declaration from Devon Porter that
an analysis based on questions to the
plaintiffs can lead to a valid statistical
consensus of what all of these employees
have in common. As presented, it is not
convincing. The affidavits of the var i -
ous scientists as submitted by Amgen
are more persuasive as to what is actu-
ally occurring on a day by day basis in
the conduct of the work of a SAS.44

Of course, some courts have rejected these
decisions, finding, for example, that the

“defendant’s manageability argument incon-
sistent with PAGA’s purpose and statutory
scheme.”45 As the court in Zackaria v. Wal-
Mart Stores, Inc., held “The fact that proving
his claim may be difficult or even somewhat
burdensome for himself and for defendant
does not mean that he cannot bring it at
all.”46 At the same time, the court seemed
to recognize that it had an obligation to man-
age the proceedings efficiently and ordered
the plaintiff to file a trial plan that 1) identified
the aggrieved employees for purposes of
the PAGA claim, 2) proposed a plan for the
court’s evaluation of the aggrieved employees’
claims—with citations to relevant case law,
and 3) described the evidence he plans to
put forth in support of his claim that each
aggrieved employee has suffered a violation.47

The UCL Analogy

Analogous rulings addressing proposed rep-
resentative actions brought under California’s
Unfair Competition Law (UCL) arguably pro -
vide guidance for determining whether PAGA
actions should be subjected to a manageability
requirement. Prior to 2004, plaintiffs similarly
did not have to obtain class certification in
pursuing representative claims on behalf of
the general public under the UCL. Thus, Cal -
ifornia courts considered manageability as a
prerequisite before allowing the representative
actions to proceed to trial.

In Bronco Wine Company v. Frank A.
Logo luso Farms,48 a grape grower sued a win-
ery for breach of contract and sought recovery
for “all growers under contract to [defendant]
in 1982.”49 The winery moved to strike the
claims asserted on behalf of nonparty growers
or, alternatively, to require that the matter
proceed as a class action.50 The trial court
denied the motion and entered judgment for
the plaintiff. The court of appeal affirmed,
expressing concerns about the manageability
of the representative action and listing the fol-
lowing factors for a trial court to consider
when determining if a case should pro ceed in
a representative capacity: 1) whether adjudi-
cation of the unfair business practice claim
requires resolution of complex factual issues,
2) whether determining the amount of resti-
tution would require something other than
a straightforward calculation, 3) whether the
amount of restitution that might be awarded
nonparties is nominal, 4) whether the amount
of restitution to which each nonparty would
be entitled is identical, and 5) whether enter-
ing judgment for or against nonparties would
pose insurmountable control and manage-
ment problems.51

Several courts applied Bronco Wine to
disallow representative actions when proof
of liability would require individualized
inquiries. In South Bay Chevrolet v. General
Motors Acceptance Corporation,52 the plain-

tiff challenged GM’s method of interest cal-
culation on contracts it had signed with var-
ious independent dealerships. In affirming
judgment for the defendant, the court found
that the putative plaintiffs were of varying
levels of sophistication. The contracts did
not all contain precisely the same terms, since
GM had made different oral representations
to the various dealerships, and each dealership
generally had a different “course of dealing”
with GM. The issues were “not sufficiently
uniform to allow representative treatment
and thus any factual findings about statewide
dealership knowledge would require presen-
tation of evidence about each dealership’s
individual understanding based upon the
unique disclosures received by such dealership
and the written, oral and implied terms of
the dealership’s loan agreements.”53

Another case, Marshall v. Standard Insur -
ance Company, has a similar effect.54 In that
case, the named plaintiffs claimed that the
defendant, a disability insurance carrier, vio-
lated the UCL by unlawfully denying his
claim for disability benefits.55 The defendant
filed a motion to dismiss as to the represen-
tative claims only.56 The court applied the
five Bronco Wine factors and found the case
ill suited for representative action, as there
was no “simple, straightforward mathemat-
ical calculation” that could be used to resolve
all claims.57 Instead, the court would have
to review the individual medical records,
prior earnings, length of disability, and any
offsetting income of each claimant. This
would “pose enormous control and manage-
ment problems for the court” and could raise
due process concerns regarding the potentially
affected, but unrepresented, class members.58

Some courts have rejected the UCL anal-
ogy to PAGA claims because PAGA claims
seek civil penalties on behalf of the state as
opposed to individual equitable relief, which
is the only remedy under the UCL—the dam-
ages component of which might arguably
support greater individualized assessments.59

However, these courts did not consider how
a plaintiff will try the case and are therefore
arguably of little value to the manageability
analysis.

Conversely, in Alakozai v. Chase Invest -
ment Services Corporation,60 the court found
that the “Plaintiffs’ claims for penalties under
the Labor Code and PAGA…necessitate[d]
the same underlying showing as their resti-
tution claims: that the defendants misclassified
its employees as exempt” and denied the rep-
resentative action to proceed to trial.61 Since
PAGA plaintiffs are required to prove “Labor
Code violations with respect to each and
every individual on whose behalf plaintiff
seeks to recover civil penalties,”62 the Alak -
ozai court logically concluded that where a
plaintiff cannot establish manageability with
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respect to any class claims, her PAGA repre-
sentative claims should also be dismissed.63

Statistics and Sampling

In the face of manageability concerns, plain-
tiffs have argued that they should be permitted
to offer statistical sampling evidence to prove
liability for all aggrieved employees.64 Gen -
erally, to be representative, the proposed wit-
nesses must be a random, statistically signif-
icant sampling of multiple class members
holding each of the various positions within
the class and working each of the various
shifts.65 And, at least in the class action con-
text, if representative testimony or random
samplings are being relied upon, a preliminary
assessment must be conducted by the trial
court to determine how much variability
there is in the evidence.66 If the variability is
too great, individual issues are more likely
to swamp common ones and render the class
action unmanageable.67

In Delgado v. New Albertson’s Inc.,68 the
plaintiff alleged that the weekly wage state-
ments he received while an Albertson’s em -
ployee violated Labor Code Section 226(a)
because they inaccurately stated the total
number of hours worked by the plaintiff in
the pay period and did not state the overtime
rate of pay.69 In order to proceed to trial,
the plaintiff requested that a sample size of
10 percent of the represented group be used,
or about 4,200 employees.70

The defendant opposed this request, stat-
ing that:

[O]ne must examine each wage state-
ment received by each class member
to determine liability. For example,
two separate class members may each
receive 60 wage statements, one or
more of which allegedly did not tech-
nically comply with some provision of
Labor Code Section 226(a). One of
the two class members may have one
non-compliant wage statement, while
the other class members may have 59.71

The court agreed and rejected the plaintiff’s
request for statistical sampling, stating that
“[a] sampling methodology would not be
able to differentiate between employees who
never worked premium or overtime hours
and those that did.”72

On the other hand, Garvey v. Kmart Cor -
poration was tried to a judge based on a
sample of employees. The plaintiff claimed
that she was denied a suitable seat when she
worked as a cashier at Kmart.73 Initially, the
plaintiff sought to represent a class of Kmart
cashiers throughout California that amounted
to approximately 5,600 individuals from 100
stores.74 Due to manageability concerns con-
cerning statewide certification, the court denied
class certification, in part, and certified a nar-
rower class of 71 cashiers who worked in a

single Tulare Kmart store in which the named
plaintiff worked (within the applicable limi-
tations period).75 The order also held in
abeyance “the extent, if at all, any other Kmart
stores will be certified.”76 Notably, the court
explained in a posttrial order that “no class
manageability issues arose and, indeed, it
became apparent that class treatment for at
least the Tulare store was entirely appropri-
ate.”77 One reason for this ruling could be
the fact that the evidence was based on the
design of the store and not on testimony of
any of the 71 employees.78

In Rix v. Lockheed Martin Corporation,79

the plaintiff brought a class action and a PAGA
representative action for the misclassification
of security guards as exempt em ployees.80 The
operative complaint alleged 15 causes of action,
including purportedly un paid overtime, missed
meal and rest periods, and the defendant’s
failure to provide accurate wage statements.81

The court denied class certification and noted
with respect to the PAGA claim that “[the]
Plaintiff will have to prove Labor Code vio-
lations for each and every individual on whose
behalf he seeks to recover.”82

The defendant moved to dismiss the PAGA
case as unmanageable.83 Rather than propos-
ing a statistical sampling, the plaintiff at -
tempted to shift the burden to the employer
to prove that all 88 employees were properly
classified and stated simply that “[the] Defen -
dant remains free to call any and all witnesses
that Defendant believes is required to defend
the PAGA claim and the alleged Labor Code
violations.”84 The court rejected this approach
and granted the motion to dismiss, stating
that “[the] Plaintiff’s PAGA claim requires
Plaintiff to prove Labor Code violations for
over one thousand claims. The Court is not
persuaded that this can be done through
common evidence.”85

Finally, in the context of awarding a de -
fault judgment, the court in Guifu Li v. Perfect
Day Franchise, Inc., accepted the statistical
survey evidence submitted by the plaintiff to
establish the amount of PAGA penalties due.86

The plaintiff’s economic expert interviewed
24 out of 127 randomly selected class mem-
bers.87 The results of these interviews were
averaged with respect to the plaintiff’s claims
for unpaid minimum wages, unpaid overtime
wages, inaccurate wage statements, and un -
reimbursed work-related expenses, and the
average calculation was applied to the remain-
ing 103 class members.88 With respect to the
PAGA penalties, in particular, the expert analy-
sis included a 100 percent-rate violation for a
total PAGA penalty amount of $3,283,744.89

Except for the wage statement PAGA claim—
which the court found would be unnecessarily
duplicative—the court accepted these calcu-
lations and awarded the plaintiff $2,764,896.90

In the face of Arias, class certification of

PAGA claims is a nonissue. However, that
does not mean that California courts are re -
quired to ignore obvious case management
con cerns underlying large PAGA cases. Coun -
sel are encouraged to use their judgment, cre-
ativity, and expertise to assist the courts in
determining the most efficient use of court
resources for resolving the specific PAGA
claims at issue. While plaintiffs will likely con-
tinue to advocate against a procedural review
of collective treatment for PAGA cases, the
survival of unmanageable PAGA claims is not
a foregone conclusion.                                      n

1 See, e.g., Ortiz v. CVS Caremark Corp., No. 12-CV-
5859 EDL, 2014 WL 1117614, at *3-5 (N.D. Cal.
Mar. 18, 2014).
2 See, e.g., Zackaria v. Wal-Mart Stores, Inc., No. 12-
CV-1520 FMO, 2015 WL 6745714 at *6 (Nov. 3,
2015).
3 See, e.g., Jeske v. Maxim Healthcare Servs, Inc., 11-
CV-1838 LJO, 2012 WL 78242, at *19 (Jan. 10, 2012)
(lim iting discovery to the claims in the complaint where
plaintiff has knowledge of actual labor code violations);
Garvey v. Kmart Corp., 11-cv-2575 WHA, 2013 WL
1284321, at *1 (Mar. 28, 2013) (limiting trial to one
store of 71 employees).
4 See, e.g., Delgado v. New Albertson’s Inc., No. 08-
CV-806 DOC (Jun. 21, 2010).
5 Crown, Cork & Seal Co. v. Parker, 462 U.S. 345
(1983).
6 See Kraus v. Trinity Mgmt. Servs., Inc., 23 Cal. 4th
116, 126 n.10 (2000); Residents of Beverly Glen, Inc.
v. City of Los Angeles, 34 Cal. App. 3d 117, 129 (1973).
7 CODE CIV. PROC. §382.
8 Id.
9 Linder v. Thrifty Oil Co., 23 Cal. 4th 429, 435 (2000).
10 Duran v. U.S. Bank Nat’l Ass’n, 59 Cal. 4th 1, 29
(2014).
11 Id.
12 Arias v. Superior Ct., 46 Cal. 4th 969 (2009). Notably,
however, the court left open the possibility that a PAGA
plaintiff could seek to certify the claims. See id. at 981
n.5.
13 Id. at 930.
14 Id.
15 See, e.g., Zackaria v. Wal-Mart Stores, Inc., No. 12-
CV-1520 FMO, 2015 WL 6745714, at *6 (Nov. 3,
2015) (“as the Court concluded with respect to defen-
dant’s argument regarding Rule 23, the court finds
defendants manageability argument inconsistent with
PAGA’s purpose and statutory scheme”).
16 Amey v. Cinemark USA Inc., 13-CV-5669 WHO,
2015 WL 2251504, at *16 (N.D. Cal. 2015).
17 See, e.g., CAL. R. CT. 3.725, 3.727(15); FED. R. CIV.
P. 1 (“[These rules] should be construed and ad min -
istered to secure the just, speedy, and inexpensive deter-
mination of every action and proceeding.”); Thompson
v. Housing Auth. of City of Los Angeles, 782 F. 2d
829, 931 (9th Cir. 1986) (“District courts have inherent
power to control their dockets.”).
18 See, e.g., Amey, 2015 WL 2251504, at *2; Ortiz v.
CVS Caremark Corp., No. 12- CV-5859 EDL, 2014
WL 1117614, at *1 (N.D. Cal. Mar. 18, 2014); Jeske
v. Maxim Healthcare Servs., Inc., 11-CV-1838 LJO,
2012 WL 78242 (Jan. 10, 2012).
19 See, e.g., Jeske, 2012 WL 78242, at *19.
20 See, e.g., Rafael v. Tesoro Ref. & Mktg. Co., LLC,
No. 15-CV-2862 ODW, 2015 WL 5680310 (C.D. Cal.
Sept. 25, 2015), (alleged violations of Labor Code
§§201, 202, 203, 204, 226(a), 226.7, 510, 512(a),
1174(d), 1194, 1197, 1197.1, 1198, 2800, and 2802)

22 Los Angeles Lawyer June 2016

(Continued on page 35)



Los Angeles Lawyer June 2016 23

in-house lawyers have an
attorney-client relation-

ship with their employers and in-house counsel and outside
counsel owe the same duties to their clients, cases decided
under California law demonstrate that an employer cannot
sue its in-house lawyer employee (or other employees)
for malpractice or negligence arising from the acts (or
omissions) of the in-house lawyer that are within the
scope of the employee’s employment. The doctrine of
respondeat superior renders an employer’s claim of liability
for the professional negligence of in-house counsel unavail-
able. It appears that employers must respond to in-house
counsel who commit malpractice in the course of their
employment the same as they would treat any other
employee who caused damage or injury to the employer—
suing in-house counsel for malpractice is simply not an
option.

There can be no doubt that an attorney-client rela-
tionship is created when a nonattorney employer hires
an in-house lawyer, and that outside counsel and in-house
lawyers have the same duties to their employer clients.
Among these duties are the duty of loyalty and the duty
of confidentiality.1 Lawyers are bound not to reveal or

disclose the confidential information of a client,2 but in
addition lawyers are required 1) to avoid the representation
of adverse interests,3 2) not to limit the lawyer’s liability
to the client, 4 and 3) to communicate with the client and
keep the client reasonably informed about significant
developments relating to the representation.5

Although the duties are the same, the exposure for
in-house attorneys and outside attorneys breaching duties
or committing malpractice are very different. California
courts have recognized the similarity of the obligations.
In citing General Dynamics Corporation v. Superior Court,6

the court in Gutierrez v. G & M Oil Company, Inc.,7

stated that “The important thing about Gen eral Dynamics
for our purposes is that there is no way one can read it
without coming away with this basic thought: In-house
attorneys employed as attorneys for their employer do
indeed have an attorney-client relationship with their
employers.”8 The court in Gutierrez also cited PLCM
Group v. Drexler,9 in which it was held that both in-
house counsel and outside counsel are “bound by the
same fiduciary and ethical duties to their clients.”10

These notions were further reinforced by the Gutierrez
court’s application of provisions relating to certain procedural
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requirements of litigation contained in Section
473 of the Cal ifornia Code of Civil Procedure
to in-house lawyers. In applying Section 473,
the court stated: “There is nothing in Section
473 that suggests corporations or other busi-
ness entities who elect to have an in-house
lawyer represent them in litigation should be
at some disadvantage vis-à-vis the negligence
of their attorneys that would not apply when
they elect to retain outside counsel.”11

Despite the similarity of the obligations
and duties of in-house counsel and outside
counsel, employers do not have the same
recourse against in-house counsel for mal-
practice that is available against outside coun-
sel. However, one possibility for an employer
to recover for the malpractice of an employee
attorney can be found in Section 2865 of the
California Labor Code, which provides that
“[a]n employee who is guilty of a culpable
degree of negligence is liable to his employer
for the damage thereby caused to the em -
ployer.” Section 2865 has seldom been cited
on the issue of malpractice liability. Not -
withstanding the fact that in-house counsel
and outside counsel have the same duties to
their clients, there is a paucity of appellate
authority, both in California and in other
states, on the issue of whether an employer
has the ability to sue their in-house counsel
for professional negligence.12

Cahuenga Partners

A recent unpublished decision, 1538 Cahuenga
Partners, LLC v. Jacqueline M. Fabe,13 which
covers a number of issues, including whether
an employer can sue its in-house counsel
employee for malpractice, surveyed the land-
scape relating to the ability of employers to
sue employees. In sustaining a demurrer to a
malpractice claim, the Cahuenga Partners
court rejected the argument that Section 2865
permits an employer to sue an employee for
negligence.

Specifically, Cahuenga Partners strongly
rejected two cases, Division of Labor Law
Enforcement v. Barnes and Dahl-Beck Electric
Company v. Rogge,14 both of which were
cited by the employer for what the court of
appeal declared to be “the rather startling
proposition that a corporate employer may
sue its in-house counsel for malpractice.”15

In rejecting these two cases, the court of
appeal pointed out that “[i]n the nearly 50
years since Barnes was decided, it has only
been cited by one other court as support for
the proposition that an employer may sue
an employee for negligence”16 and that “[n]o
court has cited Dahl-Beck in the 41 years
since it was decided for the proposition that
an employer may sue an employee for negli-
gence.”17

The Cahuenga Partners court was thus
unwilling to accept the proposition that a

corporate employer may sue its in-house
counsel for professional negligence, stating
that “Cahuenga offers no reasoned argument
why we should interpret the term ‘culpable
degree of negligence’ in Section 2865, for
the first time since its enactment in 1937, to
include the professional negligence of in-
house counsel” and indicating that no other
credible authority exists in support of such
a position.18

Respondeat Superior

Under the well-established doctrine of respon-
deat superior in the law of agency, the prin-
cipal (an employer) is responsible for the
actions of its agents (employees) in the course
of employment. The court in Harris v. Oro-
Dam Constructors19 stated that “Although
in a sense Respondeat Superior imposes strict
liability upon the employer, its foundation
is the imputation of the employee’s fault to
the employer because of the special relation-
ship between them.”20 Citing several cases
only one of which was a California appellate
decision,21 the court in Harris stated that
“activity ‘within the scope of employment’
is the pivot of the employer’s responsibility,
but the pivoting action responds to two pri-
mary inquiries: (1) the activity’s benefit to
the employer’s enterprise and (2) his right to
control it.”22

It is certainly clear that in-house counsel
for a corporation is an employee and agent
of that corporate employer, and so long as
any wrongful acts by the in-house lawyer
occur in the scope of employment, the doc-
trine of respondeat superior applies and the
employer is vicariously liable to third parties
harmed by the lawyer’s conduct. Relying on
this tenet, the Cahuenga Partners court con-
cluded that an employer does not have the
capacity to and cannot sue its employee in-
house counsel for professional negligence,
because the doctrine of respondeat superior
makes the employer responsible for the neg-
ligence of the employee lawyer.

Any analysis of the issue should take into
account that there is the ethical prohibition
found in Rule 3-400(A) that lawyers may
not prospectively limit their liability to the
client for malpractice which states that an
attorney shall not: “(A) Contract with a client
prospectively limiting the member’s liability
to the client for the member’s professional
malpractice.” However, notwithstanding the
fact that there appears to be no liability im -
posed on in-house counsel for malpractice,
in addition to relying on the current legal
standards applicable to in-house lawyers,
cautious attorneys may seek, in advance, to
contractually limit potential exposure to their
employer client. While they cannot accom-
plish this objective by entering into an agree-
ment with their employer client, there may

be a way for the in-house lawyer to achieve
this additional protection.

Notwithstanding the provisions of Rule
3-400(A) and without violating any duties
thereunder, in-house counsel may obtain con-
tractual indemnification from a nonclient,
such as an entity or individual affiliated with
the employer,23 but for which the in-house
lawyer does not perform any services and
has not previously represented in an attor-
ney-client capacity. While this is not a proven
method, there seems to be no prohibition.

Under Labor Code Section 2802, an em -
ploy er is required to indemnify an employ ee
“for all necessary expenditures or losses in -
curred by the employee in direct consequence
of the discharge of his or her duties…in -
cluding reasonable costs and attorney’s fees.”
However, Section 2802 only applies to general
employer-employee relationships and to third-
party claims against the employee and has
been held not to apply to claims by an em -
ployer against its own employees. There fore,
if an employer were to sue an employee attor-
ney for malpractice and the employee is ulti-
mately held liable for malpractice, the em -
ployee attorney will not be able to recover
for the cost of defending the action brought
by the employer. The court in Cahuenga
Partners rejected the defendant’s assertion
that she could be indemnified for expenses
incurred in a suit her own employer filed
against her, although the court found that
the employer was responsible to indemnify
her for expenses in a third-party suit against
her.

In Nicholas Laboratories, LLC v. Chen,24

the court held that Labor Code Section 2802
does not require an employer to reimburse
its employee for attorney fees incurred in the
em ployee’s successful defense of the em -
ployer’s action against the employee. After
the employer filed a complaint against its
employee, the employee responded with a
cross-complaint, claiming that he was entitl -
ed to indemnification under Section 2802 of
the Labor Code for the expenses and attor-
neys’ fees he incurred in defending himself
against claims that related to his service as
an em ployee or agent of the employer plain-
tiff. The court of appeal rejected the em -
ployee’s rationale for attorney fees, stating
“Labor Code 2802 is applicable to third
party claims against an employee, but not
as to claims by an employer against its own
employees.”25 In so ruling, the court of appeal
cited Cassady v. Morgan, Lewis & Bockius
LLP, which held:

Section 2802…requires an employer
to indemnify an employee who is sued
by third persons for conduct in the
course and scope of his or her employ-
ment, including paying any judgment
entered and attorney’s fees and costs

24 Los Angeles Lawyer June 2016
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1. An attorney-client relationship is created when a
nonattorney employer hires an in-house lawyer.

True.
False.

2. Outside counsel and in-house lawyers are bound
by the same fiduciary and ethical duties to their clients.

True.
False.

3. Labor Code Section 2865 provides that employees
who are guilty of a culpable degree of negligence are
liable to their employers for the damage.

True.
False.

4. Labor Code Section 2865 has been found to support
the imposition of malpractice liability on in-house
counsel.

True.
False.

5. An employer may not, pursuant to Code of Civil
Procedure Section 473, seek relief from a court from a
judgment, dismissal, order, or other proceeding taken
against it as result of a mistake of its in-house coun-
sel.

True.
False.

6. Liability for the malpractice of an in-house attorney
is imputable to the employer of the in-house attorney
by virtue of the doctrine of respondeat superior.

True.
False.

7. An outside counsel may not prospectively limit his
or her liability to a client for malpractice.

True.
False.

8. An in-house attorney may not prospectively limit
his or her liability to a client for malpractice.

True.
False.

9. Labor Code Section 2802 requires an employer to
indemnify an employee for necessary expenditures or
losses incurred by the employee in direct consequence
of the discharge of his or her duties, including rea-
sonable attorney fees and costs.

True.
False.

10. Labor Code Section 2802 has been held to apply
to claims by an employer against its own employees.

True.
False.

11. If an employer were to successfully sue an in-house
attorney for legal malpractice, Labor Code Section 2802
would allow the employee attorney to recover from the
employer the costs of defending the action.

True.
False.

12. Labor Code Section 2802 has been found to require
an employer to pay the fees and costs incurred in an
employee’s affirmative litigation against the employer.

True.
False.

13. An employer may sue an in-house attorney for
legal malpractice.

True.
False.

14. Employers generally obtain legal malpractice insur-
ance to protect them from the potential malpractice
of their in-house attorneys.

True.
False.

15. Historically, a client’s power to discharge an attorney
has been absolute.

True.
False.

16. A client’s power to discharge an attorney is not
subject to any limitation as a matter of public policy.

True.
False.

17. In the context of a wrongful termination of an in-
house attorney, a client’s power to discharge an attorney
is not absolute.

True.
False.

18. An in-house attorney may assert a claim for wrongful
discharge against his or her employer based upon his
or her status as a whistleblower.

True.
False.

19. A retaliatory discharge claim may be available to
in-house attorneys when the ethical norms of the Rules
of Professional Conduct conflict with an illegal demand
of the attorney’s employer.

True.
False.

20. Being a whistleblower automatically absolves an
in-house attorney from his or her ethical duty to main-
tain client confidences.

True.
False.



incurred in defending the action….As
long as the employee is acting within
the scope of his or her employment,
the right to indemnity is not dependent
upon a finding that the underlying
action was unfounded. 26

In addressing the employee’s argument
that statutory indemnification is owed if the
employee successfully defends the employer’s
claim, the court in Nicholas Laboratories
acknowledged that “[n]o court has directly
ad dressed this precise issue.” The court of
appeal went on to state that the employee’s
“in terpretation of Section 2802 conflicts with
the common understanding of the word ‘in -
demnify’ as applied to litigation (i.e. an oblig-

ation to pay for judgments suffered and/or
expenses incurred in a lawsuit brought by a
third party against the indemnitee, not a one-
sided attorney fee provision in a dispute
between the indemnitor and the indemni-
tee).”27

Two federal cases discussed in Nicolas
Laboratories come closer than any California
case in addressing the issue relating to indem-
nification by the employer. In the first of
these cases, O’Hara v. Teamsters Union Local
No. 856,28 employees were successful in their
claim for indemnification under Section 2802
for costs in defending a lawsuit by a third
party, notwithstanding a cross-claim by the
employer seeking indemnification for defend-

ing and settling the third-party action on the
grounds that the employees’ actions had been
illegal. The employees also succeeded in ob -
taining indemnification for fees and expenses
incurred in enforcing their claims against the
employer. The court in O’Hara held that de -
fending against an employer’s claim can (at
least in some circumstances) provide the basis
for indemnification under Section 2802.
However, the court in Nicholas distinguishes
this case because it “involved an underlying
third party claim that was the basis for the
monetary dispute between the parties over
who was required to indemnify whom.”29

The second federal case, Freund v. Nyco -
med Amersham,30 held that an employee who

26 Los Angeles Lawyer June 2016

INaddition to not being subject to malpractice claims by their
clients, in-house lawyers differ from outside lawyers in other

respects. As the California Supreme Court observed in 1972 in the
case of Fracasse v. Brent, “a client should have both the power
and the right at any time to discharge his attorney with or without
cause.”1 In fact, this is still technically a true statement. However,
developments in employment law and the law of public policy have
placed limits on a client business’s absolute right to discharge its
in-house lawyer.

This principle was recognized by the same court in 1994 in its
decision in General Dyn amics Corporation v. Superior Court.2 The
case arose out of the 1991 termination of Andrew Rose, an in-house
attorney in the employ of General Dynamics. When Rose sued General
Dynamics for wrongful termination, the company demurred, asserting
that because Rose had been employed as an in-house attorney he
could be fired for any reason or for no reason based upon the prin-
ciples enunciated in Fracasse.3 When General Dyn amics came before
the court, it acknowledged that the principle it had enunciated 22
years earlier as an absolute in Fracasse best fit a traditional form of
the attorney-client relationship that was fundamentally different
from what existed in the modern world of in-house lawyers. The
court reasoned:

The sources of contract and tort claims in wrongful termination
cases are analytically distinct from the circumstances con-
fronting the contingent-fee plaintiff that propelled our analysis
in Fracasse. Given these disparate origins, it is un likely that
the client’s undoubted power to discharge the attorney at
will is one that can be invoked under all circumstances without
consequence.4

The court recognized that an unqualified immunity from any liability
for terminating in-house counsel would be inconsistent with both the
implied and in-fact contractual limitations that underlie the principles
of wrongful termination law as well as the underlying fundamental
public policies that underlie antidiscrimination law and statutory
rights to collective bargaining. The General Dy namics court concluded
that “an in-house attorney may pursue a wrongful discharge claim
for damages against his corporate employer even though a judgment
ordering his reinstatement is not an available remedy.”5

In declaring the right of an employer to terminate in-house
counsel at will to be subject to limitations based upon considerations
of fundamental public policy, the court stated:

[T]he in-house professional may be trapped between a laudable

desire to further the goals of the client-employer and restric-
tions on conduct imposed by the ethical norms prescribed
by the Rules of Professional Conduct. Of course, the potential
for such a dilem ma is common to outside counsel as well.
But, unlike their in-house counterparts, outside lawyers enjoy
a measure of professional distance and economic indepen-
dence that usually serves to lessen the pressure to bend or
ignore professional norms. Here again, the distinguishing
feature of the in-house attorney is a virtually complete depen-
dence on the good will and confidence of a single employer
to provide livelihood and career success.6

By extension, therefore, the court found that the in-house attor-
ney’s right to be a whistleblower and to pursue a claim of retaliatory
discharge as the circumstances require should be protected if and
when an attorney’s adherence to his or her professional ethical
responsibilities place them at odds with his or her in-house employer.7

The court sought to balance the right under common law of an
in-house attorney to pursue a claim for wrongful or retaliatory dis-
charge with the professional ethical obligations of an attorney to
maintain client confidences. In achieving this balance, the court
made it clear that an in-house attorney is not absolved from the
ethical obligation to maintain client confidences.

Except in those rare instances when disclosure is explicitly
permitted or mandated by an ethics code provision or statute,
it is never the business of the lawyer to disclose publicly the
secrets of the client. In any event, where the elements of a
wrongful discharge in violation of fundamental public policy
claim cannot, for reasons peculiar to the particular case, be
fully established without breaching the attorney-client privilege,
the suit must be dismissed in the interest of preserving the
privilege.8

Thus, while public policy may permit in-house attorneys to sue
former employers for wrongful discharge, it does not resolve the ethic -
al dilemmas attorneys may face in doing so.—D.B.P., E.B., & J.A.O.

1 Fracasse v. Brent, 6 Cal. 3d 784, 790-1 (1972).
2 General Dynamics Corp. v. Superior Court, 7 Cal. 4th 1164 (1994).
3 Fracasse, 6 Cal. 3d 784 (1972).
4 General Dynamics, 7 Cal. 4th at 1175.
5 Id. at 1177 (emphasis in original).
6 Id. at 1182.
7 Id. at 1186.
8 Id. at 1190.

Wrongful Termination of In-House Counsel



successfully sues an employer for wrongful
termination is not entitled to recover attorney
fees in that action under Section 2802, stating,
“As the language of the statute makes clear,
[Section] 2802 is designed to indemnify
employees for the legal defense costs when
they are sued for actions arising out of their
employment.…It does not require an employer
to pay the fees to support an employee’s affir-
mative litigation against the employer.”31

The court in Nicholas stated that “any
interpretation of Section 2802 which would
allow the statute to become a unilateral at -
torney fee statute in litigation between em -
ployees and employers would be incompatible
with that larger body of law.”32 The court
concluded that attorney fees incurred by the
employee in defense of an employer’s claim
do not fall within the domain of Section 2802
of the Labor Code, stating:

We are not persuaded that the Leg  is -
lature, in drafting Section 2802, in -
tended to depart from the usual mean-
ing of the word ‘indemnify’ to address
‘first party’ disputes between employ -
ers and employees. The Legis lature
could have specifically provided in
Section 2802 that attorney fees in -
curred de fending an action by the em -
ployer were recoverable by a prevailing
em ployee. The fact that the Legislature
did not do so suggests disputes between
employers and employees are subject
to the ordinary rules applying to the
recovery of attorney fees in California
litigation.33

It is interesting to note that malpractice
insurance is not generally available to cover
claims by employers for professional negli-
gence against in-house lawyers. Malpractice
liability insurance generally covers the neg-
ligence of a lawyer to clients and third parties
and does not cover intentional torts or puni-
tive damages.34 Moreover, employment prac-
tices liability insurance provides coverage for
wrongful acts arising from the employment
process, with the most frequent types of
claims covered being wrongful termination,
discrimination, sexual harassment, and re -
taliation. Some insurance carriers, such as
Chubb, provide a form of employment prac-
tices liability insurance for law firms, which
offers coverage for punitive damages and
claims by partners. It is unclear as to whether
the coverage extends to protections for in-
house counsel.

Although an attorney-client relationship
exists between in-house lawyers and their
employers, in which the in-house lawyers
owe the same duties to their employers as
outside counsel owe to their clients, the few
relevant California cases demonstrate that
an employer cannot sue its in-house lawyer
employee (or other employees) for malpractice

negligence arising from the acts or omissions
of the in-house lawyer that are within the
scope of the lawyer’s employment. Further -
more, it appears that employers are not re -
quired to indemnify in-house counsel (or
other employees) under Section 2802 of the
Labor Code for expenses incurred by the in-
house lawyer in a suit filed by his or her em -
ployer, successful or not. Thus, an employer
may not hold its in-house counsel responsible
for professional negligence through claims
for damage. Instead, employers should look
to follow traditional employment-related
alternatives to in-house lawyers whose errors
cause injury to the employer.                      n

1 BUS. & PROF. CODE §6068(e)(1) imposes the duty
on an attorney to “maintain inviolate the confidence,
and at every peril to himself or herself to preserve the
secrets, of his or her client.”
2 CAL. RULES OF PROF’L CONDUCT R. 3-100.
3 CAL. RULES OF PROF’L CONDUCT R. 3-310.
4 CAL. RULES OF PROF’L CONDUCT R. 3-400.
5 CAL. RULES OF PROF’L CONDUCT R. 3-500.
6 General Dynamics Corp. v. Superior Court, 7 Cal.
4th 1164 (1994).
7 Gutierrez v. G & M Oil Co., Inc., 184 Cal. App.
4th 551 (2010).
8 Id. at 559.
9 PLCM Group v. Drexler, 22 Cal. 4th 1084 (2000).
10 Id. at 1094. 
11 Gutierrez, 184 Cal. App. 4th at 561.
12 See MALLEN & SMITH, LEGAL MALPRACTICE §26:8
(2014).
13 1538 Cahuenga Partners, LLC v. Jacqueline M.

Fabe, et al., No. B222023 (2d Dist., Div. 8 Jan. 5,
2012). 
14 Division of Labor Law Enforcement v. Barnes,
205 Cal. App. 2d 337 (1962); Dahl-Beck Elec. Co.
v. Rogge, 275 Cal. App. 2d 893 (1969).
15 1538 Cahuenga Partners, LLC v. Jacqueline M.
Fabe, et al., 2012 WL 19519, at *16 (2d Dist., Div.
8 Jan. 5, 2012). 
16 Id. at *17. 
17 Id.
18 Id. 
19 Harris v. Oro-Dam Consts., 269 Cal. App. 2d
911 (1969).
20 Id. at 915. 
21 Standard Oil Co. v. Anderson, 212 U.S. 215, 220-
21 (1909); Robinson v. George, 16 Cal. 2d 238, 244
(1940); Gosset v. Simonson, 243 Or. 16, 411 P. 2d
277, 279-82 (1966).
22 Harris, 269 Cal. App. 2d at 915.
23 The Fourth District Court of Appeal, in Brooklyn
Navy Yard Congregation Partners, L.P. v. Superior
Court, 60 Cal. App. 4th 248 (1997) confirms the
general rule that a corporate affiliate is a distinct enti -
ty except in limited circumstances, including those in
which one corporation is the alter ego of the other.
24 Nicholas Labs., LLC v. Chen, 199 Cal. App. 4th
1240 (2011).
25 Id. at 1246. 
26 Id. at 1247 (citing and adding emphasis to
Cassady v. Morgan, Lewis & Bockius LLP, 145 Cal.
App. 4th 220, 230 (2006)). 
27 Nicholas Labs., 199 Cal. App. 4th at 1248.
28 O’Hara v. Teamsters Union Local No. 856, 151
F. 3d 1152 (1998).
29 Nicholas Labs., 199 Cal. App. 4th at 1250. 
30 Freund v. Nycomed Amersham, 347 F. 3d 752
(2003).
31 Id. at 766. 
32 Nicholas Labs., 199 Cal. App. 4th at 1251. 
33 Id.
34 See INS. CODE §533.
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city has nuisance proper-
ties that  exasperate code

enforcement officers and city attorneys for
years. These are not just properties with over-
grown lawns or unpermitted sheds; they pre-
sent an actual daily threat to local commu-
nities. They are abandoned or foreclosed
homes, or houses dangerously filled with
newspapers and cats. It usually starts with
an owner unable to remedy the situation,
due to some incapacity, such as aging or men-
tal illness, or an owner who has made the
business decision that ignoring citations by
the city is cheaper than bringing the property
into compliance. When the threat to the com-
munity becomes pressing and there appears
to be no other solution, the answer is often
a receiver appointed under the Health and
Safety Code.

A receiver is an agent of the court appoint -
ed to carry out some goal that the court
believes is necessary.1 When some condition
of a property presents a dangerous condition
or threat to a community, upon the petition
of a tenant group or city a court may find it
necessary to appoint a receiver as its agent
to remedy the nuisance under the specific
authority found in Health and Safety Code
Sections 17980.6 and 17980.7. This remedy
is often for the most pressing threats and
dangerous properties, since it involves remov-
ing the property from the owner’s control

due to a failure or unwillingness to address
the nuisance.2

With the rising incidence of municipalities
seeking to remediate problem properties,
Health and Safety receiverships have taken
on a new importance in recent years.3 Several
prominent cities in California, including Los
Angeles and San Diego, are now in the process
of establishing their own receivership pro-
grams.4 Mortgage banks and municipal or
land use attorneys are also becoming more
familiar with this remedy, and any attorney
practicing in this field should be aware of
the remedy and how it is used.

The Nuisance

Statutorily, any property nuisance is a viable
candidate for the receivership remedy. Sections
17980.6 and 17980.7 make it clear that there
are limitations set on the time necessary by
which an owner can fix the property, but
there are none set on the size or value thresh-
olds for the properties themselves. Nor does

ANDREW FITZGERALD ADAMS IS GENERAL COUN -
SEL FOR CALIFORNIA RECEIVERSHIP GROUP, PBC
(CRG) IN SANTA MONICA, CALIFORNIA. CRG WAS
THE RECEIVER IN CITY OF WHITTIER V. SOUTH -
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THE RIGHT RECEIVER
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the property have to collect income to be put
into receivership. The types of property range
from burned-out houses in the desert valued
at less than $10,0005 to multimillion-dollar
apartment buildings in some of the largest
urban areas in the state.6 The question is not
one of size or value but whether or not the
property presents a substantial danger.

Section 17980.7(c) authorizes the appoint-
ment for any substandard building while
Section 17980.6 defines as substandard any
building that violates the Health and Safety
Code, the State Building Standards Code,
local ordinances, and municipal codes when
“the violations are so extensive and of such
a nature that the health and safety of residents
or the public is substantially endangered.”7

A nuisance has been found due to accumula -
tion of trash, faulty wiring, faulty windows,
immobile vehicles parked on-site, and fire 
haz ards.8 Also, a dilapidated roof, lack of
land  scaping, structural maintenance issues,
dried brush as fire hazard, and deteriora tion
and vandalism damage have been found 
to con stitute nuisance property conditions.9

Every city code enforcement team or official
knows which properties are nuisances in their
communities, and in making these showings
to the court, a photo can be more effective
than 10 declarations describing the problem.

The Receiver

Once the showing of a nuisance is made,
and the notice provisions met, the receiver
can be appointed under Section 17980.7(c).
Specific portions of the statute govern what
a receiver can do;10 however, the powers and
duties start with Code of Civil Procedure
Sections 564 et seq. So the statute governs,
but the appointment order and later orders
of the court set the course for the receiver:
“Gen erally, the functions and powers of a
receiver are controlled by statute, by the
order of appointment, and by the court’s
subsequent orders.”11 Moreover, the receiver’s
powers can be ratified after the fact by order
of the court if necessary.12 The theory under-
lying the statute is that the receiver presents
recommendations and options to the court,
for all parties to comment on, with the court’s
making the final decision as to the course of
action. Thus, in principle, the court stays out
of the day-to-day decisions that have to be
made to correct violations and instead relies
upon the recommendations of its agent or
cedes specific decisions to the receiver who
is effectively the instrument of the appointing
court.13

Who may serve as a receiver is mostly
undefined by statute but governed by real-
world practicalities. Receivers cannot have
any interest in a property or a prior agree -
ment with the parties;14 however, the proper
receiver and necessary skills are as varied asKE

N
 C

O
RR

A
L



the properties over which receivers are ap -
pointed. Although receivers are often attor-
neys, a law degree is not required. Receivers
can be accountants or construction managers,
for example. For matters that involve complex
legal issues or require many court appearances
and complicated requests, however, an attor-
ney is advisable, just as for any other party
engaging in complex matters before a judge.
The authority for a receiver to hire an attorney
is in Rule 3.1180 of the Rules of Court, and
even attorney receivers are often expected to
re  tain their own counsel when necessary: “The
receiver…although himself a member of the
bar, [] could hardly be expected to act in pro -
pria persona, conducting a trial of such grav-
ity and complexity, examining witnesses and
making objections and arguments.”15

The decision that most cities have to make
when nominating a receiver is to find a bal-
ance of experience, skill, and cost. An increas-
ing number of courts are looking with a jaun-
diced eye towards billing rates of $600-800
per hour, but on the other hand, courts are
reluctant to appoint individuals without any
experience. In the end, the court has to
approve the fees and billing rates,16 so it is
wise for the requesting party and the court
to ensure that the recommended receiver is
a match for the duties of the appointment.

The Abatement Process

The work that a receiver is authorized to do
is governed by the appointing court and the
need that the receiver was appointed to rem-
edy, thus the end of the receivership comes
when that work is completed.17 Each case
has its own scope of work or list of things
that have to be done. This may be a full-
scale, total demolition,18 or it may simply
be repairing a stairway or connecting a sewer
line.19 In some cases, it means selling the
property to a buyer that has shown an ability
to remedy the violations.20 The approach
and the recommendation on what work has
to be done and how best to do it is left up to
the receiver, and then the court as to whether
to accept the recommendation.

As discussed at length in the preeminent
Health and Safety Code receivership case,
City of Santa Monica v. Gonzalez, demolition
is proper in the circumstances that call for it
and that use of discretion will not be disturbed
on appeal absent “evidence of fraud, unfair-
ness or oppression.”21 That same deferential
standard does not apply only to demolition
but also may apply for determinations to sell
the receivership property to address the vio-
lations,22 or even a court’s denial of the rec-
ommendation and a refusal to pay for the
work.23 The appointing court reviews the
receiver’s recommendations and chooses
whether or not to act on them. Thus, appellate
review of these determinations, even when

as drastic as ordering the sale or demolition
of the property, is done only to search for
an abuse of discretion.

The challenge for the receiver is the bal-
ance of the work necessary as well as value
and equity. The receiver must evaluate the
condition of the property and make recom-
mendations to the court that are reasonable
based on the economic realities that exist
and the interested parties’ concerns. The work
recommended by the receiver and approved
by the court must be capable of being financed
either by the owner’s willingness to pay for
the work or through a re ceiver’s certificate,
which is secured to the property itself and
can be funded to pay for the work necessary.
This is where the experience and skill of a
receiver comes into play, because a lot of peo-
ple can recommend or solicit bids from con-
tractors, but a receiver has to be able to ar -
srange financing for that work.

The Costs

The fees and costs, including the city’s enforce-
ment and abatement costs, are generally paid
by the receivership property.24 This transac-
tion is usually at the expense of an owner’s
equity or a secured lender, but the costs are
in some way paid out of the receivership
property. Thus, the property owner or interest
holders that created the nuisance pays for
the remediation, and the costs are not passed
on to the taxpayers burdened with the nui-
sance. A nuisance property not only pays its
own remediation costs but also pays the costs
of obtaining the appointment of the receiver,
as well as the administrative costs incurred
by the receiver.

The process of paying receivership fees
and costs is a simple matter when a property
is creating income but can be difficult when
there are no readily available funds to cover
the fees and costs. If there is insufficient
income, the party responsible for the condi-
tion of the property can be ordered to pay
the unpaid fees and costs personally.25 Ob -
viously, owners that refuse to cooperate to
bring a property into compliance are also
unlikely to cooperate to pay the fees and
may be ordered by the court to pay the fees
and costs. If there is insufficient income gen-
erated by the property and the owner will
not or cannot pay to correct the existing vio-
lations, the court is authorized to issue a
receiver’s certificate.26

The receiver’s certificate authorizes a lien
against the property and is funded by a private
lender with a deed of trust. The certificate
can be granted priority over prior secured
lenders if the court sees fit to do so.27 The
difficult task is to find lenders for the cer-
tificate, as lenders are often unfamiliar with
it, and often only hard-money lenders are
willing to put up funds. The seminal case on

this aspect of receivership is Title Insurance
& Trust Company v. California Development
Company, which involved certificates for a
railroad line and allegations that the ap -
pointed receiver was instead seeking to extend
the line.28 The necessity for a court to prior-
itize a certificate was left entirely to the dis-
cretion of the particular superior court.29

If a certificate or owner-funding are not
options, the court can order the property 
be sold as part of the actions necessary to
rem edy the violations, and the manner in
which the property is sold can be altered to
achieve receivership goals.30 The court can
even “strip” the existing liens from the prop-
erty, and place them on the sale proceeds if
need be.31 While a sale is usually only necessary
at the end of the process—and only in certain
cases—it sometimes can be a useful tool to
accomplish the goal of the receivership.

All of these powers are tools of the re -
ceivership court to be utilized when necessary
and appropriate in order to achieve the pur-
pose for which the receivership was estab-
lished. Obviously, stripping liens off prop-
erties or subordinating existing liens is not 
a trifling matter and may not be done without
substantial findings in highly contested mo -
tions. Just as a receivership is a “drastic rem-
edy to be employed only in exceptional cir-
cumstances,”32 these extreme methods to
pay for the work performed in a receivership
are to be used carefully and only when nec-
essary. Many judges are hesitant to utilize
these methods to pay for the receivership,
but they are available options when condi-
tions support their use.

The End of the Receivership

Health and Safety receiverships end when the
conditions that required the appointment are
remedied.33 The end of a receivership re quires
the preparation and filing of final accounting,
when all expenses, including the receiver’s in   -
terim fees and costs, are re view ed.34 The re -
ceiver will file a motion for discharge, which
is the last call for claims against the receivership
estate and the receiver.35

There are often dubious claims made
against the receiver and the receiver’s ad -
ministration when the motion for discharge
is made. For example, the derelict property
owner ironically could find fault in the work
performed by the receiver that the owner pre-
viously refused to do. Also, owners missing
in action for months or years often finally
show up for the distribution of whatever
remains in the receivership account, or to dis-
pute the final accounting. As this is a common
occurrence, there is some case law on the
issue, mostly protective of the receiver.

In City of Whittier v. Southland Display
Company, a property owner was denied leave
to sue the receiver,36 and the legal fees for
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defending against the suit brought in direct
defiance of that denial were awarded and
affirmed.37 In Builders Bank v. Carbon Beach
Partners, LLC, some ex post facto challenges
to motions and requests for the receiver were
denied, and the court affirmed.38 In Hemar -
atanatorn v. Pasternak, an appointed receiver
was supported by all parties (who even op -
posed his request to step down as receiver)
until the bill came due.39 In both of the latter
cases, the courts found that these late challenges
were unwarranted. Just as the reasons for ap -
pointment are left to the judge’s discretion,
so is the review of the alleged claims and pro-
cedure for allowing those claims to be made.

The appointing court retains jurisdiction
up to 18 months after discharge.40 While
this can be helpful if the property was sold
to a new owner in order to remedy the vio-
lations, often that much time is not necessary.
Any lingering or expected issues—like con-
tinued hoarding or the living conditions of
owners—can be planned for at discharge.
For example, service contracts to haul away
junk can be set up or arrangements made
for an owner to be placed into a care facility.
Usually, the matter is then complete, requiring
no more action, but Section 17980.7(c)(10)
acts as a backstop in case any further action
is required later.

Reluctance to Seek Appointment

While the receivership remedy is a conclusive,
inexpensive, and effective way to deal with
the most pressing and persistent nuisance
properties, some cities or counties are reluc-
tant to utilize the Health and Safety receiver-
ship remedy. First, the procedures and show-
ing required to obtain an order granting a
receivership are detailed. The notice require-
ments are strict and there are fact-intensive
findings that have to be made to the judge.
Also, all this has to be done by a city that is
often frustrated by years of prior enforcement
on a property that has already been a constant
drain on public resources.

Second, the receivership remedy can be
difficult politically. While the most dire and
dangerous properties are clear-cut, not every
receivership property is an abandoned drug
squat. Obviously, a nuisance property used
to cook meth or sell drugs does not have
many defenders, but there are some hoarder
properties whose owners may have support-
ers. City councils might misunderstand the
process and be wary of paying more attorney
fees to remedy a lingering problem. Ad -
dressing these concerns requires an adept
and nuanced solution, undertaken with sen-
sitivity for these issues.

Each situation obviously presents a different
set of circumstances and requires a varied set
of tools. If the appointed receiver does not
handle a sensitive situation carefully, it can

cause problems for the city, the owner, and
the court. However, there is no reason that
the problems cannot be avoided by a capable
and experienced receiver and city prosecutor.

Health and Safety receiverships are a grow-
ing remedy, and cities all over the state are
beginning to realize that this tool is a useful
way to attack the most pressing and dangerous
properties that burden a community. Larger
cities with lists of hundreds of code-violating
and nuisance properties are finding that in -
stead of letting these properties languish, they
can employ the Health and Safety re ceivership
to remedy the nuisance—and that, in fact,
pursuing these remedies can pay for them-
selves. The Health and Safety receivership
statute is an example of the legislature’s cre-
ating a very useful and valuable remedy, and
even it if took a few years, a legal community
has now grown around that remedy to the
point that it does what it was intended to do.
While larger cities are starting to utilize the
remedy more, it is actually the small to mid-
sized cities that have led the way in putting
the statute to work. That may be because
smaller cities have the political responsiveness
to convince a city attorney to take action, or
it may be that their code en forcement depart-
ments are not large enough or simply lack
the substance to obtain enforcement without
court action or a neutral third party’s involve-
ment. Whatever the cause may be, as use of
the remedy grows, so does the body of law
around it, and the necessity for practicing
attorneys to learn about it. n
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Contact Al Mohajerian. Specialties: Franchising &
licensing. Mohajerian Inc. is a multipractice law firm in
Century City. It proudly offers efficient, innovative, and
proactive legal services throughout the USA. Represent -
ative cases or clients: Burger King, Quiznos, Vestar, Carl’s
Jr., Jack in the Box, Medicine Shoppe, Pizza Man, Peter
Piper Pizza. Professional affiliations: Franchise Law
Committee of State Bar, INTA, ABA, Super Lawyer 2008-
2013. Law school attended: UWLA. Billing arrangements:
Hourly. See display ad on page 33.

INTERNATIONAL
TANIGUCHI GJB OFFICE

3-20-1 Minami Azabu, Azabu Green Terrace 5F, Minato-
Ku, Tokyo, Japan, (81) 3-6859-8548, fax (81) 3-6859-8401,
e-mail: taniguchilaw@gmail.com. California lawyer admit ted
to practice in Japan as a foreign legal consultant, along
with correspondent Japanese law firms. Provide legal
services to U.S. and other foreign businesses in Japan.

LABOR/EMPLOYER DEFENSE 
MOHAJERIAN APLC

1901 Avenue of the Stars, Suite 1100, Los Angeles, 
CA 90067, (310) 556-3800, fax (310) 556- 3817, e-mail:
info@mohajerian.com. Web site: www.mohajerian.com.
Contact Al  Mohajerian. Specialties: Franchising &
licensing. Mohajerian Inc. is a multipractice law firm in
Century City. It proudly offers efficient, innovative, and
proactive legal services throughout the USA. Rep -
resentative cases or clients: Burger King, Quiznos, Vestar,
Carl’s Jr., Jack in the Box, Medicine Shoppe, Pizza Man,
Peter Piper Pizza. Professional affiliations: Franchise Law
Committee of State Bar, INTA, ABA, Super Lawyer 2008-
2013. Law school attended: UWLA. Billing arrangements:
Hourly. See display ad on page 33.

LITIGATION
GILCHRIST & RUTTER PROFESSIONAL 

CORPORATION

1299 Ocean Avenue, Suite 900, Santa Monica, CA 90401,
(310) 393-4000, fax (310) 394-4700. Web site: www
.gilchristrutter.com. Contact Frank Gooch. Represent
clients as plaintiffs and defendants in trial and at appellate
courts in state and federal courts, as well as mediations/
arbitrations. Practice areas include business (unfair
competition, trade secret, antitrust, shareholder disputes,
entertain ment/intellectual property litigation), real estate
(breach of lease and sales agreements, quiet title,
easement, owner-contractor and landlord-tenant disputes,
environmental clean-up) securities, employment and
insurance (e.g., coverage disputes, breach of contract,
bad faith and punitive damage actions).

LITIGATION (POLITICAL) 
THE SUTTON LAW FIRM

22815 Ventura Boulevard, #405, Los Angeles, CA 91364,
(818) 593-2949, fax (415) 732-7701, e-mail: bhertz
@campaignlawyers.com. Contact Bradley W. Hertz. The
Sutton Law Firm and Los Angeles-based partner Bradley
W. Hertz represent businesses, individuals, candidates,
ballot measures, PACs, and nonprofit organizations
involved in the political and legislative processes on the
local, state, and national levels.

LONGSHORE AND HARBOR WORKERS’ 
COMPENSATION CLAIMS
CANTRELL, GREEN, A PROFESSIONAL 

CORPORATION

444 West Ocean Boulevard, Suite 1750, Long Beach, 
CA 90802, (562) 432-8421, fax (562) 432-3822, e-mail:
newclient@workercomplaw.com. Web site: www
.workercomplaw.com. Contact Justine Schierberl. For
over 40 years, our Long Beach firm has represented
injured workers under the federal Longshore and Harbor
Workers’ Compensation Act (LHWCA). LHWCA covers
workers who are injured loading and unloading ships in the
harbor and other workers performing maritime work. An
LHWCA claim may be filed concurrently with a California
State Workers’ Compensation claim. A LHWCA claim is a
highly specialized subset of workers’ compensation.
Referral fees paid at the conclusion of the case. 

MARIJUANA BUSINESS LAW & LITIGATION
BROOKE LAW GROUP

225 South Lake Avenue, #300, Pasadena, CA 91101, (626)
375-6702, fax (626) 389-5463, e-mail: brookelawgroup
@gmail.com. Web site: www.brooklawgroup.com. Contact

Michele Brooke. Full-service marijuana business law firm;
corporate services, litigation, product liability, contracts,
administrative, due diligence, hemp, and corporate
counsel services for commercial cannabis business.

MEDIATION 
THE HOLMES LAW FIRM 

225 South Lake Avenue, Suite 300, Pasadena, CA 91101,
(626) 432-7222, fax (626) 432-7223, e-mail: r_holmes
@ix.netcom.com. Web site: www.theholmeslawfirm
.com. Contact Reginald A. Holmes, Esq. Intellectual
property, employment, and international law. Arbitrator,
mediator, referee, special master, and private judge in the
resolution of complex business disputes. See display ad
on page 6. 
JUDGE MEDIATION

5850 Canoga Avenue, Suite 400, Woodland Hills, CA
91367, (818) 610-8799, fax (818) 610-8699, e-mail: sean
@judgemediation.com. Web site: www.judgemediation
.com. Contact Sean Judge. Mediation of civil disputes
focused in the areas of business, PI, employment, real
estate, and professional responsibility. Available for
arbitration. 

MUNICIPAL LAW
JON GOETZ

223 West Foothill Boulevard, 2nd Floor, Claremont, CA
91711, (909) 451-6290, fax: (909) 624-3313, e-mail:
jgoetz@kmtg.com. Web site: www.kmtg.com. Contact 
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 Jon Goetz. Specialty areas: land use, real estate,
economic development, affordable housing, municipal law,
health care, senior living centers, and education. Kronick is
a full-service law firm with a dedicated legal team of more
than 40 attorneys that collectively represent a diverse mix
of private business and public sector clients throughout
California in over 25 legal disciplines. Our clients include
small to mid-sized businesses, publicly traded companies,
including Fortune 500 companies, hospitals and health
systems, local and state government agencies, cities,
counties, joint powers authorities and joint powers
insurance authorities, school and community college
districts, special districts, water districts, landowners, and
developers. See display ad on page 34.

NURSE LIFE CARE PLANNER, LEGAL NURSE
CONSULTANTS
JANSE LLC

324 South Diamond Bar Boulevard. #644, Diamond Bar,
CA 91765, (909) 590-3909, fax (909) 591-2712, e-mail:
carol@janseconsulting.com. Web site: www.janseconsulting
.com. Contact Carol Janse. Areas of expertise are: spinal
cord, traumatic brain and multiple trauma injuries,
CRPS/RSD, personal injury/falls, MVAs, amputation and
psychiatric disorders, including: long- term acute care
Gero-Psych, developmentally disabled/cerebral palsy and
sensitive issues such as elder abuse. Ms. Janse provides
expert testimony supporting plaintiff or defense counsel.
Carol has 25 years of clinical and administrative hospital
experience. She is masters prepared with an MPH,
specializing in health education and program planning.

PUBLIC EMPLOYEE DISABILITY RETIREMENT
CLAIMS
CANTRELL, GREEN, A PROFESSIONAL 

CORPORATION

444 West Ocean Boulevard, Suite 1750, Long Beach,

CA 90802, (562) 432-8421, fax (562) 432-3822, e-mail:
newclient@workercomplaw.com. Web site: www
.workercomplaw.com. Contact Justine Schierberl. Since
1971, our firm has specialized in work-related disability
claims, including a focus on safety officers and other
public employees. A disability retirement can result in
increased benefits and, in some cases, tax advantages
over a regular service retirement. We specialize in
coordinating workers’ compensation claims with disability
retirement claims, when appropriate. Referring attorneys
are acknowledged at intake, and referral fees are paid at
the conclusion of the case. 

SOCIAL SECURITY DISABILITY/SSI
LAW OFFICE OF JERRY PERSKY

5657 Wilshire Boulevard, Suite 410, Los Angeles, CA
90036, (323) 938-4000, fax (323) 938-4068, e-mail:
jp90036@gmail.com. Web site: www.jerryperskylaw.com.
We represent Social Security claimants to help them
qualify for disability benefits or to help them with
termination of benefits or overpayments. 
CANTRELL, GREEN, A PROFESSIONAL 

CORPORATION

444 West Ocean Boulevard, Suite 1750, Long Beach, 
CA 90802, (562) 432-8421, fax (562) 432-3822, e-mail:
newclient@workercomplaw.com. Web site: www
.workercomplaw.com. Contact Justine Schierberl. Our
firm includes attorneys who are skilled and experienced in
Social Security Disability claims. For clients whose
disability prevents any substantial employment, a suc -
cessful claim can result in Social Security payment and
Medicare coverage. Representation in these claims is on a
contingency basis regulated by the federal government.
Attorneys who refer these significantly disabled clients will
be acknowledged at intake, and referral fees will be paid
upon successful completion. 

TAXATION LAW
HOCHMAN, SALKIN, RETTIG, TOSCHER 

& PEREZ

9150 Wilshire Boulevard, Suite 300, Beverly Hills, CA
90212-3414, (310) 281-3200, fax (310) 859-1430, e-mail:
rettig@taxlitigator.com. Web site: www.taxlitigator.com.
Contact Charles Rettig. The firm specializes in federal
and state civil tax and criminal tax litigation controversies
with federal, state, and local taxing authorities, white collar
crime criminal defense, forfeitures, estate and business
planning, probate, tax-exempt organizations, real estate,
business and corporate transactions.

TRADEMARK LAW 
LAW OFFICE OF PAUL D. SUPNIK 

9401 Wilshire Boulevard, Suite 1250, Beverly Hills, 
CA 90212, (310) 859-0100; fax (310) 388-5645, e-mail: 
paul@supnik.com. Web site: www.supnik.com www
.NotSoBIGLAW.com. Trademark litigation in federal courts;
local counsel for out-of-town firms; trademark registration in
the United States; trademark registration internationally in
association with foreign counsel; trademark availability
searches; Trademark Trial and Appeal Board proceedings;
licensing; right of publicity; domain name matters. Past
chair of both LACBA’s Entertainment and Intellectual
Property Section as well as International Law Section. 
See display ad on page 16.

LAW OFFICES OF WILLIAM J. KROPACH

6345 Balboa Boulevard, Suite 222, Encino, CA 91316,
(818) 609-7005, fax (818) 609-8126, e-mail: William
@kropachlaw.com. Web site: www.williamkropach.com.
Contact Milena Kropach. Specializing in workers’
compensation law, representing the injured workers for
over 40 years. Extensive experience in all on the-job
injuries.
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RECENT CENSUS BUREAU DATA shows that one in three Americans
qualify financially for legal services to obtain the basic needs of liv-
ing—safety, subsistence, and family stability. The Legal Service Corp -
oration (LSC), in turn, estimates that 59.4 million Americans—a 17
percent increase from 2007—will qualify for legal services in 2017.
Given federal budget limitations, LCS’s 2017 budget request, however,
is at the 2007 funding level. Throughout the nation, states are closing
courthouses and agencies and limiting services while the need for basic
civil legal assistance for those who cannot afford to pay for it is great
and rising. Even though the profession’s pro bono efforts have
improved—LSC reports 2014 was the best year
for pro bono ever—pro bono efforts are not a
panacea. Cost-cutting measures and techno-
logical efficiencies likewise cannot quell the
harm to public protection from the tide of staff
reductions, office and court closures, and denial
of basic legal services. In spite of strong support
and effort for legal service funding and pro
bono provision of legal services, a great justice
gap persists for the poor and persons of moderate means. The access
to justice gap is a public protection crisis.

Protecting the public by bridging the justice gap has been the
hard work of the legal profession, with support from the courts and
local, state, and national bar associations. The Los Angeles County
Bar Association’s Counsel for Justice, through the generous support
of its members, provides crucial legal services to veterans, victims of
domestic abuse, people with AIDS, and immigrants, as well as edu-
cation about mediation and alternative dispute resolution. Fulfilling
LACBA’s mission to advance the administration of justice, many
members of LACBA, including the Access to Justice Committee,
provide educational and hands-on services for those in need of civil
and criminal legal services.

Public protection is the California State Bar’s statutory mission,
and many entities within the State Bar are developing bridges to the
justice gap. The State Bar’s Access to Justice Commission spearheads
numerous committees and programs that enable innovation in, and
funding for, the expansion of legal services to the poor and those of
modest means, including the very successful Incubator Guide, a national
resource for incubator attorney programs. A working group of the
State Bar’s Committee on Regulation, Admission and Discipline Over -
sight investigated and recommended regulating limited licenses to
practice law without attorney supervision in the limited areas of cred-
itor/debtor, family, landlord/tenant, and immigration law. The State
Bar’s Civil Justice Strategies Task Force is further studying the issue.

California has the largest state court system in the nation. California
courts serve 38 million people, nearly 12 percent of the U.S. population.
The California courts implemented a spate of cost-cutting efficiencies
and technological innovations, court facilitators and self-help centers,
but the demand for legal assistance, and the lack of representation for
it, continues to explode across the state. To meet the challenges of

protecting the public’s access to state courts, California Supreme Court
Chief Justice Tani Cantil-Sakauye established the Commission on the
Future of California’s Court System. The commission held hearings
on innovations in technology to assist self-represented parties, enhance
court proceedings, and enable online transactions. The commission
also explored ways to reduce misdemeanors to infractions. Additional
suggestions include reducing jury size in certain civil cases and the
number of peremptory challenges in misdemeanor cases. In public
addresses, the chief justice also suggests that the practice of imposing
bail in certain infraction cases should not be required.

Underfunding the legal system across the nation has fueled—albeit
unintentionally—a proliferation of unregulated and potentially inad-
equate legal service providers (LSPs) and entities. To respond to the
potential public protection threat posed by unregulated LSPs and
entities, the American Bar Association’s House of Delegates (HOD)
ap proved amended resolution 105, adopting the ABA’s Model Reg u -
latory Objectives for the Provision of Legal Services. This ABA resolution
urges the states to recognize that each “state’s highest court, and those
of each territory and tribe” has the authority to regulate LSPs, including
nontraditional legal service providers. The resolution recommends
that LSPs’ regulation should be guided by a number of enumerated
model regulatory objectives, the first of which is public protection.
The ABA Commission also recently circulated for comment an Issues
Paper Concerning Unregulated LSP Entities. With the public increasingly
turning to unregulated LSPs, especially internet entities, as a solution
to the shortage of legal services, the commission believes full exploration
of “the regulatory issues associated with this development” is necessary
to ensure adequate public protection. The regulation of traditional
law practice entities, such as law firms, is not exempt.

Judy Martinez, chair of the ABA’s Futures Commission, reminds
us that we are sworn to serve the public and we “must embrace
change in terms of how it will help the public we are sworn to serve.”
The father of the ABA’s Futures Commission, former ABA President
William Hubbard, holds our feet to the fire to develop a sense of
urgency about bridging the “justice gap while continuing to deliver
services in an effective and efficient way.” Guided by a commitment
to public protection, we distinguish ourselves as members of the pro-
fession of law, as opposed to members in the business of law.          n

closing  argument BY MARY E. KELLY

Proposals for Bridging the Justice Gap across the Nation

Underfunding the legal system across the nation has fueled a

proliferation of unregulated legal service providers.

Mary E. Kelly is a member of LACBA’s Board of Trustees and an ex officio
commissioner of the California Access to Justice Commission.
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