STATE OF NORTH DAKOTA
PUBLIC SERVICE COMMISSION

| Dakota Access, LLC Case No. PU-14-842
Dakota Access Pipeline Project
Siting Application

ORDER ON MOTION TO DISMISS COMPLAINT
January 31, 2017
Preliminary Statement

On November 7, 2016, Commission Advocacy Staff filed a formal Complaint
alleging that Dakota Access, LLC (Dakota Access) violated the Commission’s January
20, 2016; May 24, 2016; and June 22, 2016 Orders by failing to obtain, from the
Commission, clearance to proceed prior to beginning construction of a route adjustment
| (Complaint).

On November 8, 2016, the Commission deemed the Complaint states a prima
facie case and directed that the Complaint be served on Dakota Access.

On November 30, 2016, Dakota Access filed a Motion to Dismiss Complaint with
a supporting brief.

On December 16, 2016, Advocacy Staff filed a Memorandum in Opposition to
Respondent’s Motion to Dismiss Complaint.

On January 5, 2017, Dakota Access filed a Reply Brief in Support of Motion to
Dismiss Complaint.

Factual Background

The Commission is familiar with the general background and history concerning
Case Number PU-14-842. A more detailed discussion of the background on this case
can be found in Commission’s Findings of Fact, Conclusions of Law and Order. Docket
No. 134. An abbreviated background, that is relevant to the pending motion to dismiss,
follows.

| Dakota Access, LLC (“Dakota Access”) filed applications for a certificate of
| corridor compatibility and a route permit concerning approximately 358 miles of 12-, 20-
‘ , 24-, and 30-inch diameter crude oil pipeline and associated facilities in Mountrail,

Williams, McKenzie, Dunn, Mercer, Morton, and Emmons Counties, North Dakota, and
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terminals near Stanley in Mountrail County, near Tioga in Williams County, near Epping
in Williams County, near Trenton in Williams County, near Watford City in McKenzie
County, and near Johnsons Corner in McKenzie County (“Project”). The Commission
held three hearings on the Project and issued a corridor certificate and route permit to
Dakota Access on January 20, 2016 (“Order”). Docket No. 134. As part of the hearing
process, Dakota Access executed the Certification Relating to Order Provisions; the
Order incorporated the Certification. Docket Nos. 61, 134.

The Commission retained Keitu Engineers & Consultants, Inc. (“Keitu”) as
independent construction inspectors for the Project. Docket No. 135. On October 25,
2016, Keitu filed a site inspection trip report with the Commission that stated Dakota
Access had informed Keitu of an unanticipated discovery and that a route adjustment
had occurred. Docket No. 225. Dakota Access formally provided the Commission with
information concerning the unanticipated discovery and route adjustment on October
27, 2016. Docket No. 227.

The Commission held a meeting on November 2, 2016, and discussed the
unanticipated discovery and route adjustment that was reported to the Commission by
Keitu. At the meeting, Commissioner Fedorchak instructed staff to draft a formal
Complaint against Dakota Access for possible violations of the Order. A formal
Complaint was prepared by Commission advocacy staff and was served on Dakota
Access. Docket No. 230. The Complaint speaks for itself, but generally alleges that
Dakota Access violated the Commission’s Order by failing to report the unanticipated
discovery and route adjustment to the Commission.

Dakota Access did not Answer and instead filed a Motion to Dismiss on
November 30, 2016. Docket No. 245. Dakota Access argues, generally, that the
Complaint fails to state a claim because the allegations are insufficient as a matter of
law. Commission advocacy staff filed a Response in Opposition to the Motion to
Dismiss on December 16, 2016, arguing, generally, that the Complaint does state a
valid claim and sufficiently states the claim. Docket No. 254. Dakota Access filed a
Reply Brief in Support of its Motion to Dismiss on January 5, 2017. Docket No. 256.

The motion is ripe for review by the Commission. None of the parties requested
a hearing on the Motion to Dismiss.

Law and Analysis

The purpose of a motion to dismiss under Rule 12(b)(6) of the North Dakota
Rules of Civil Procedure is to test the legal sufficiency of a Complaint. The merits of the
Complaint are not weighed at this stage. In reviewing a motion to dismiss, the
allegations of the Complaint are taken as true and all reasonable inferences that can be
drawn from the Complaint are drawn in favor of the plaintiff. Sweierkiewicz v. Sorema
N.A., 534 U.S. 506, 508 n. 1, (2007). A Complaint should not be dismissed if “it may be
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supported by showing any set of facts consistent with the allegations in the complaint.”
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 563 (2007).

Rule 8(a)(1) of the North Dakota Rules of Civil Procedure provides that a
pleading must contain “a short and plain statement of the claim showing that the pleader
is entitled to relief....” Rule 12(b)(6) of the North Dakota Rules of Civil Procedure
requires dismissal of a claim if there has been a failure to state a claim upon which relief
can be granted. The standard for dismissal under Rule 12(b)(6) is well-established:

A motion to dismiss a complaint under N.D.R.Civ.P. 12(b)(vi) tests the
legal sufficiency of the claim presented in the complaint.... [W]e construe
the complaint in the light most favorable to the plaintiff and accept as true
the well-pleaded allegations in the complaint. Under N.D.Civ.P 12(b)(vi), a
complaint should not be dismissed unless it is disclosed with certainty the
impossibility of proving a claim upon which relief can be granted.

Nandan, LLP v. City of Fargo, 2015 ND 37, ] 11, 8568 N.W.2d 892. It is also
accepted that determinations on the merits are generally preferred to dismissal of the
pleadings. Kouba v. Febco, Inc., 543 N.W.2d 245, 247 (N.D. 1996). A claim should
only be dismissed if the court cannot “discern a potential for proof to support it.” Town
v. Dinius, 1997 ND 125, §] 7, 565 N.W.2d 762. Detailed factual allegations are not
necessary under the Rule 8 pleading standard, rather a plaintiff must set forth grounds
of its entitlement to relief which “requires more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action....” Bell Aflantic, 550 U.S. at
555. A tribunal must also consider whether the allegations set forth in the Complaint
“plausibly give rise to an entitlement to relief.” Ashcroft v. Igbal, 556 U.S. 662, 679
(2009).

The Complaint satisfies the requirements of N.D.R.Civ.P. Rule 8, as well as N.D.
Admin. Code § 69-02-02-02(2). Allegations are made that Dakota Access failed to
comply with the Commission’s Order. This alone satisfies the legal requirements for
setting forth a claim under North Dakota law. Further, the Commission determined the
Complaint stated a prima facie case pursuant to N.D. Admin. Code § 69-02-02-02(4).
Docket No. 232.

Dakota Access argues that the Complaint does not contain allegations of a
“willful” violation. But Dakota Access ignores the fact that the Complaint, at paragraph
Il, quotes N.D.C.C. § 49-22-21, which requires a “willful” violation. A Complaint is
required to put forth a short and plain statement detailing how the pleader is entitled to
relief. It is clear that the Complaint alleges a “willful” violation occurred. The Complaint
acknowledges the standard that must be reached to prove a violation and sets forth the
allegations. Whether these allegations can be proven, after a hearing, remains to be
seen. To be absolutely clear, the Commission is not deciding the issue of whether the
alleged violation was “willful” or not. Rather, it is determining that the pleading
sufficiently states a claim allowing the matter to proceed to a hearing on the merits.
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There remains a question of fact as to whether the failure of Dakota Access to
notify the Commission, as it agreed it would do, was “willful.” Because there remains a
question of fact on whether a “willful” violation occurred, a determination of the legal
meaning of “willful” will be determined after factual evidence is received. While
legislative history may be interesting, it is only relevant if a statute is ambiguous.
Sorenson v. Felton, 2011 ND 33, ] 16, 793 N.W.2d 799. There has been no allegation
that N.D.C.C. § 49-22-21 is ambiguous. Because the statute is not ambiguous, and the
only question is as to the meaning of the word “willfully,” the Commission is more than
able to apply standard statutory construction to determine the meaning of “willfully” at
the appropriate time.

Dakota Access attempts to rely on statements made by Commissioner
Fedorchak at two public meetings to support its motion to dismiss. The Commission
acts as a body. It is made up of three duly elected Commissioners. Commissioner
Fedorchak has the ability to speak for herself, but only the Commission can speak for
the Commission. N.D.C.C. §§ 49-01-01(1-2), 49-01-02, 49-01-06. Using the logic of
Dakota Access, statements by one Commissioner would bind the other two
Commissioners to those statements. This argument is contrary to established law and
is rejected.

Further, even if the statements of Commissioner Fedorchak were binding on the
Commission, which they are not, the statements presented in the briefings of Dakota
Access are either taken out of context or are simply wrong. As to Commissioner
Fedorchak’s statement concerning whether Dakota Access has proceeded in good faith,
the question from a member of the media and her response were as follows:

Question: Do you think because they didn’t disclose this information to
you is there any reason to think they have not been acting in good faith
throughout this whole process?

Response: That's ... a hypothetical question and | just don’t think that’s
appropriate. We’ve had inspectors out the entire time and we haven'’t
received this kind of information in the past, so | don’t have any reason to
believe that. | have no evidence whatsoever to suspect that.

See November 8, 2016, Special Meeting Audio, available at:
http://www.psc.nd.gov/public/meetings/audio/2016/201611081415-special-1.mp3.
Commissioner Fedorchak did not state whether or not she believed Dakota Access had
proceeded in good faith as to reporting the unanticipated discovery in this particular
case. Her answer was that the hypothetical question was not appropriate and that she
had received no other reports from inspectors, at that time, of other instances of Dakota
Access failing to comply with the Order. That Commissioner Fedorchak stated at the
November 2, 2016, meeting that their “could have been a miscommunication” by Dakota
Access does not equate to a statement on whether the failure to communicate the
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unanticipated discovery and re-route was willful. See November 2, 2016, Admin
Meeting Audio, available at

http://www.psc.nd.gov/public/meetings/audio/2016/201611021000-admin-1.mp3.
The Commission will decide whether a violation has occurred after a presentation of the
evidence at the hearing.

Conclusion
This matter will proceed to a hearing on the merits of the allegations. Dakota
Access will be provided with the opportunity to present its defenses at the hearing.
Commission advocacy staff will be entitled to present its case.
Having considered this matter, the Commission issues the following:
Order
The Commission Orders the Motion to Dismiss Complaint filed by Dakota

Access, LLC is DENIED.

PUBLIC SERVICE COMMISSION
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Brian P. Kalk Rand{ Christmann
Commissioner hairman
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