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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-869-6667 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can address the 

problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

NOTE: If you are seeking CPE credit, you must listen via your computer — phone 

listening is no longer permitted. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 

 

 

FOR LIVE EVENT ONLY 



Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email that you 

will receive immediately following the program. 

 

For CPE credits, attendees must participate until the end of the Q&A session and 

respond to five prompts during the program plus a single verification code.  In addition, 

you must confirm your participation by completing and submitting an Attendance 

Affirmation/Evaluation after the webinar and include the final verification code on the 

Affirmation of Attendance portion of the form. 

  

For additional information about continuing education, call us at 1-800-926-7926 ext. 
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Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

•Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

•Click on the tab labeled “Handouts” that appears, and there you will see a PDF of 

the slides for today's program.   

•Double click on the PDF and a separate page will open.   

•Print the slides by clicking on the printer icon. 
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What We’ll Cover 

• Transfer Tax Exemptions for Non-U.S. Persons 

• Terms of QDOTs 

• Withholding and Trustee Provisions 

• Benefits and Risks of QDOTs 

• Structuring Examples 
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TRANSFER TAX EXEMPTIONS  
FOR NON-U.S. PERSONS 

Presented By: 

Jonathan A. Mintz, JD, TEP 

Evergreen Legacy Planning, LLP 

© 2016-2017  Jonathan A. Mintz. All rights reserved.  



WHY IS THIS SO IMPORTANT Now? 

• U.S. = the new Switzerland? 
• U.S. as the last secrecy haven? 

• Comparison to other jurisdictions 

• Desire of non-resident aliens (NRAs) to 
invest in or move to the U.S. 
• Relatively stable economy 

• Relatively stable political system 

• Relatively inexpensive real estate 

• Resulting in more NRAs investing in 
and immigrating to the U.S. 
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KEY CONCEPTS – GIFT & ESTATE TAX 
GENERALLY 

• U.S. citizens and non-citizen 
“residents” are subject to gift, estate 
and generation-skipping transfer 
taxation on their worldwide assets. 

• Non-citizen, non-“residents” are 
subject to estate, gift and generation-
skipping transfer tax only on U.S. 
situs assets. 

• “Situs” is a technical term meaning the 
location of the assets for legal purposes. 

• Non-citizen “residents” have the $5 
mil exemption, but no unlimited 
marital deduction  

 (We’ll come back to this) 
 

NOTE: Gift and/or estate tax treaty with 
native country may modify these general 
rules. 
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KEY CONCEPTS – “RESIDENCY” 

• Residency for gift and estate tax purposes 
determined by one’s “domicile”: 

• Residence with an intent to live there indefinitely. 
• This is different from the residency test for income 

tax purposes 

• Domicile is a subjective test determined by 
objective facts and circumstances: 

• Duration of stay in the U.S. and other countries 
and frequency of travel between countries 

• Size, cost, and nature of homes (vacation home, 
owned, rented, etc.) 

• Location of business and social contacts 
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KEY CONCEPTS – “RESIDENCY” FOR TRANSFER 
TAX PURPOSES 

• Membership in religious and other organizations 

• Location of expensive/cherished personal possessions 

• Registration to vote 

• Place of driver’s license and vehicle registration 

• Location of bank and investment accounts 

• Reasons for residency (temporary employment, etc.) 

• Declarations of residency or intent made in visa 
applications, estate planning documents, letters, and 
oral statements 
 

 

10 



KEY CONCEPTS – MARITAL 
DEDUCTION? 

• Unlimited lifetime and testamentary transfers to 
a U.S. citizen spouse  

• NRAs do not have an unlimited marital 
deduction or lifetime exemption - a 40% tax 
applies to transfers above the following 
thresholds: 

• For transfers to spouses, $149,000 annually and $60,000 at 
death.  

• For transfers to non-spouses, $14,000 annually and $60,000 
at death. 

• Unlimited exemption for direct transfers to educational 
and medical providers. 

• QDOT is the only way to get a marital deduction 
w/ transfers to a non-citizen surviving spouse  
• Let’s further explore why QDOTs are so critical 
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KEY CONCEPTS – GIFT TAX 

12 

• NRAs are subject to gift tax only on gifts of U.S. 
situs real property and tangible personal property.  

• Tangible personal property = jewelry, antiques, 
artworks, cars, etc. 

• The annual exclusion of $14,000 for gifts may 
apply. 

 

• Intangible personal property is not subject to U.S. 
gift tax 

• Shares of stock of U.S. corporations 

• (Not clear for partnership and LLC interests) 

• Debts of U.S. or any state (e.g. T-Bills)   

 

• Gifts of cash (likely including checks) that take 
place within the United States may be subject to gift 
tax 

• Therefore, any gifts of cash by a non-U.S. 
person to a U.S. person should be made outside 
the United States. 



KEY CONCEPTS – GIFT TAX 

• Note: Annual cumulative gifts from one or more 
NRAs greater than $100,000 must be reported on 
Form 3520, but no gift tax due. 

 

13 



KEY CONCEPTS – ESTATE TAX 

The following are subject to U.S. estate tax: 
• U.S. real property, including houses and 

condominiums.  

• U.S. located tangible personal property, unless the 
items are in transit or on loan for an exhibition.  

• Shares of stock of U.S. corporations, and interests in 
partnerships and LLCs 

• Cash deposits with U.S. brokers, money market 
accounts with U.S. mutual funds and cash in U.S. safe 
deposit boxes 
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KEY CONCEPTS – ESTATE TAX 

The following are NOT subject to U.S. estate tax: 
• Life insurance on the life of the NRA issued by a U.S. 

carrier.  

• Leases. 

• Debt obligations that would otherwise qualify as 
portfolio interest loans. 

• Assets held in the foreign branch of a U.S. bank. 

• Other assets not held in the U.S. 
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KEY CONCEPTS – ESTATE TAX 

Avoiding the U.S. estate tax: 
• Have a trust that is exempt from estate 

tax own the asset. 

• Can be established as a self-settled asset 
protection trust in one of the U.S. states 
(e.g., Nevada) or foreign countries (e.g., 
the Cook Islands) that permit such 
trusts. 

• Can be set up to last for generations free 
of gift, estate and GST tax. 
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KEY CONCEPTS – ESTATE TAX 

 Important distinction between gift and estate tax: 

• U.S. situs intangibles owned by a NRA are not subject to 
U.S. gift tax. 

• U.S. situs intangibles owned by a NRA are subject to U.S. 
estate tax. 

• Therefore critical that the NRA transfer these assets during 
lifetime, or they will be subject to a 40% tax. 
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Foreign vs. Domestic Trust  

• All trusts are foreign trusts unless satisfy both the Control 
and Court tests of IRC Sec. 7701(30)(E): 

• Control Test requires that “one or more United States 
persons have the authority to control all substantial 
decisions of the trust.”   

• A citizen (wherever located) or U.S. resident is a U.S. person for 
purposes of the Control Test, and thus this prong is satisfied if trust 
names a U.S. resident trustee.  

• Court Test requires that a U.S. court be “able to exercise 
primary supervision over the administration of the trust.” 

• Under Regs., 26 CFR 301.7701-7, have up to 12 months to 
fix a trust that “inadvertently” becomes a foreign trust  
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Foreign vs. Domestic Trust?  

• Thus, client could set up a trust in a U.S. 
jurisdiction and have it be a “foreign” trust for 
U.S. tax purposes 

• Why do this? Take advantage of U.S. laws while 
minimizing tax to non-U.S. beneficiaries 

• If the trust is a grantor trust, NRA will be subject 
to all trust income 

• Is a grantor trust if settlor can revoke OR if settlor 
and spouse are only beneficiaries during the 
setttlor’s lifetime 
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Impact of Tax Treaty?  
• Some tax treaties permit a pro-rata marital deduction 

based upon the ratio of U.S. over worldwide assets 
• E.g., U.S.-Canada income tax treaty authorizes the following 

limited marital deduction for Canadian-only citizens: 

Unified credit for U.S. persons x value of NRA’s U.S. situs property 

          value of NRA’s worldwide property 

• Example . . .  

 
• Note: Must elect treaty benefits by attaching a statement or 

Form 8833 to the 706-NA 
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Impact of Tax Treaty?  

• Other tax treaties permit a marital deduction 
equal to the amount of a U.S. citizen’s unified 
credit 
• E.g., U.S.-German estate tax treaty 

 

• Again, must elect treaty benefits by attaching a 
statement or Form 8833 to the 706-NA 
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Benefits & Risks of QDOTs                    
Presented by: 

Nancy Ortmeyer Kuhn 

www.jackscamp.com 



© 2017 Jackson & Campbell, P.C. 

Benefits of QDOTs 

• QDOT may be established post-death 

• Unlimited marital deduction for property in 

QDOT 

• Deferral of estate tax for US situs property 

• Income distributions not taxed: §643(b) 

• Hardship exception 
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Benefits 

• Allows resident non-citizen spouse more 

time to pursue citizenship 

• Future abolishment of estate tax could 

reward deferral 
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Risks of QDOTs 

• Trustee Control of Assets 
• Requires US trustee  

– Withholding requirement on all distributions of corpus 

– US Trustee personally liable for QDOT tax 

• Assets $2 million + requires US Bank 

Trustee or Bond 

• US Situs Property Not Always Clear 

• Annuities/retirement account payments 

complex 
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Risk:  Double Tax for NRA 

• Dual citizenship/residence for G/E tax 

• US and Country Z may have inconsistent 

rules 

• Resident of Country Z may be subject to 

double tax on US situs property 

• Country Z may not allow a credit for estate tax 

paid to country where property is located 

• Country Z may have different situs rules 
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US Situs Property 

• Classification of property as US or non-US 

   

• Partnership interests unclear:  aggregate v. 

entity issue 

• May classify based on underlying assets 

•  Residence of donor/decedent 

•  Where P/S organized and managed 
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US Situs Property 

• e.g.:  NRA decedent owns interest in P/S 

that owns US real estate: 

IRS takes position that if a P/S is engaged in a 

US business and generates ECI, then 

ownership interest in the P/S is Effectively 

Connected and US property 

 Grecian Magnesite v. Comm’r: Docket 

#19215-12 pending in Tax Court challenges 

that position 
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US Situs Property? 

• NRA dies owning the following: 

• Stock of Apple 

• Debt of Apple 

• Stock of US mutual fund owning stock/debt of Apple 

• House in BVI 

• House in CA 

• Wholly owned foreign LLC that owns house in NY 

• Art Exhibit on loan to US museum 

• Stock of foreign corporation that owns house in FL 

• Single member US LLC that owns house in Norway 

• Life Insurance Proceeds 
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Structuring Examples 

• Surviving Spouse Annuity 

• Non-assignable 

 

• IRS Requires Information Statement and 

• Election of Roll-Over or Payment Agreement 

• Treas.Reg. 20.2056A-4(d) 
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Structuring Examples 

• Combination of IRA and QDOT 

• IRA Trust:  Bank trustee 

• Small IRA may have difficulty getting cost-effective 

trustee 

• Possibly cheaper to withdraw IRA funds and pay income 

tax and then transfer to QDOT 

 

• Multiple QDOT’s require designated “return 

filer” 
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Jointly-Owned Property 

• Real Estate: Joint Tenants with Right of 

Survivorship.   

• Generally 100% included in estate of first decedent 

• Estate bears burden of proof to establish if some 

consideration was solely provided by surviving spouse 

• Joint bank account: Treas.Reg. 20.2056A-8(c) 

• Joint liability for mortgage payments 

• PLR 9551014, citing Rev. Rul. 79-302 
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Estate of Fung v. Comm’r  
117 T.C. 247 (2001), aff’d w/o pub. op. (9th Cir. 2003) 

• Both spouses NRAs 

• Surviving spouse: 3/8 interest in residual estate 

– US real estate and Hong Kong assets 

» US real estate was mortgaged 

» Personal liability for mortgage an issue 

– CA Court agreement after death to allocate US real 

estate to surviving spouse in satisfaction of 3/8 interest 

– US real estate validly in QDOT 

– IRS and courts:  Only 3/8 of marital exemption allowed 

for adjusted value of two properties; full marital 

exemption allowed for property owned in Joint tenancy 

with right of survivorship 
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Planning Chart 

If decedent is: And Surviving 

Spouse is: 

US citizen US Resident  

(noncitizen) 

Nonresident noncitizen 

US Citizen •$5.49 million exclusion 

•Unlimited marital    

deduction 

•$5.49 million exclusion 

•No marital deduction 

•QDOT deferral 

•Potential treaty benefit 

 

•$5.49 million exclusion 

•No marital deduction 

•QDOT deferral 

•Potential treaty benefit 

 

US Resident 

(noncitizen) 

•$5.49 million exclusion 

•Unlimited marital    

deduction 

 

•$5.49 million exclusion 

•No marital deduction 

•QDOT deferral 

•Potential treaty benefit 

 

•$5.49 million exclusion 

•No marital deduction 

•QDOT deferral 

•Potential treaty benefit 

 

Nonresident 

noncitizen 

•$60,000 exclusion 

•Unlimited marital 

deduction 

•$60,000 exclusion 

•No marital deduction 

•QDOT deferral 

•Potential treaty benefit 

 

•$60,000 exclusion 

•No marital deduction 

•QDOT deferral 

•Potential treaty benefit 
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Planning Alternatives 

• Citizen decedent spouse; noncitizen  

resident surviving spouse (“SS”) 

• $10 million US property placed in QDOT 

for benefit of noncitizen resident spouse 
• $10 million spousal exemption 

• Estate taxes deferred until death of SS  

– Estate tax liability will be imposed at that time as if 

calculated at date of death of first spouse, with all 

relevant prior taxable events and credits (including 

unified credit) part of the calculation 
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OR 

• Citizen decedent spouse; noncitizen  

resident surviving spouse (“SS”) 

• $10 million US property 

• $5 million placed in QDOT for benefit of 

noncitizen resident spouse 

• $5 million distributed and taxed currently 
• $5 million spousal exemption 

• Unified credit used to minimize  

  current estate taxes 

 57 



© 2017 Jackson & Campbell, P.C. 

Example: Both Spouses NRA 

U.S. Property 
• One spouse dies—without QDOT all U.S. property 

is subject to approx. 40% estate tax, minus 

$60,000 exclusion  

• If property is placed in QDOT before estate tax 

return is due to be filed:  100% marital deduction 

allowed 

– QDOT tax is deferred until distributions of corpus occur  

– Treaty benefits may also apply to minimize QDOT taxes 

– Annual gift tax exclusion not available unless gifts made 

prior to death 
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Planning Pointers 

• Encourage substantial gifts prior to death 

of first spouse, to take advantage of 

increased gift exemptions for non-citizens 

• Transfer of all US property to a QDOT 

may not be the best choice—run 

calculations for various scenarios 

• Explore methods to minimize US property 

holdings 
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Planning Pointers  

• Ensure SS client has clear understanding 

of income distribution and corpus 

distribution definitions and QDOT 

implications 

• Review treaty availability:  check for dual 

citizenships and domicile definitions 

• Explore life insurance option as a method 

for QDOT taxes upon death of SS 
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THANK YOU 

If you have any questions or comments 

 

Nancy Ortmeyer Kuhn  

Phone: 202.457.1621 

nkuhn@jackscamp.com 

 

Jackson & Campbell, P.C. 

1120 Twentieth Street, N.W. 

South Tower 

Washington, D.C. 20036 

 

www.jackscamp.com 
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