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             TELL ME MORE! 

              ETHICAL AND PROFESSIONALISM ISSUES IN DISCOVERY 

                   By Gina E. Cammarano and Lori M. Allen 

     

A. INTRODUCTION 

 

     Discovery in workers’ compensation cases is an important tool for the parties, but it also 

raises several ethical and professionalism issues.  Additionally, there are important time limits 

regarding discovery matters in the Workers’ Compensation Act and Industrial Commission 

Rules. 

 

     The North Carolina Rules of Civil Procedure are not strictly applicable to proceedings 

under the North Carolina Workers’ Compensation Act.  See Hogan v. Cone Mills Corp., 315 NC 

127, 337 S.E.2d 477 (1985), and see N.C. Gen. Stat. §1A-1.  Therefore, Rule 26 of the North 

Carolina Rules of Civil Procedure (which governs depositions and discovery in civil actions) 

does not necessarily regulate discovery practice and procedures in North Carolina workers’ 

compensation claims.   

 

    There are several Industrial Commission Rules, however, that govern discovery and 

discovery-related issues and procedures in workers’ compensation claims, including Rule 402 

(Submission of Earnings Statement Required), Rule 605 (Discovery), Rule 606 (Discovery- Post 

Hearing), Rule 607 (Discovery of Records and Reports), Rule 608 (Statement of Incident 

Leading to Claim), Rule 609 (Motions Practice in Contested Cases), and Rule 617 (Attorneys 

Retained for Proceedings).  The statutory authority for the Industrial Commission’s Rules 

regarding discovery is found in N.C. Gen. Stat. §97-80(f), which gives the Commission the 

authority to, by rule, provide for and limit the use of interrogatories and other forms of 

discovery, including production of books, papers, records, and other tangible things.   

 

   N.C. Gen. Stat. §97-80 also allows for subpoenas issued by the Industrial Commission to 

be served in accordance with Rule 45 of the North Carolina Rules of Civil Procedure (see §97-

80(e)), gives the Commission the power to compel the production of books, papers, records, and 

other tangible things and the power to compel the attendance and testimony of witnesses (see 

§97-80(b)), and gives the Commission the authority to provide for reasonable sanctions for 

failure to comply with a Commission order compelling discovery (see §97-80(f)). 

 

B. ETHICAL CONDUCT IN DISCOVERY MATTERS, GENERALLY 

 

All North Carolina lawyers must abide by the standards for ethical conduct set forth in  

Revised Rules of Professional Conduct of the North Carolina State Bar.  Several of these Rules 

are relevant to discovery matters that arise in workers’ compensation claims. 



 

2 

 

 

1. Rule 3.4: Fairness to Opposing Party and Counsel 

 

Rule 3.4 of the Revised Rules of Professional Conduct has a specific provision, 

subsection (d), which addresses discovery.  It states that a lawyer shall not, in pretrial procedure, 

(1) make a frivolous discovery request, (2) fail to make a reasonably diligent effort to comply 

with a legally proper discovery request by an opposing party, or (3) fail to disclose evidence or 

information that the lawyer knew, or reasonably should have known, was subject to disclosure 

under applicable law, rules of procedure or evidence, or court opinions. 

 

The Comment to Rule 3.4, points out that paragraph (d) of Rule 3.4 “makes it clear that a 

lawyer must be reasonably diligent in making inquiry of the client, or third party, about 

information or documents responsive to discovery requests or disclosure requirements arising 

from statutory law, rules of procedure, or case law . . . When responding to a discovery request 

or disclosure requirement, a lawyer must act in good faith.  The lawyer should impress upon the 

client the importance of making a thorough search of the client’s records and responding 

honestly. If the lawyer has reason to believe that a client has not been forthcoming, the lawyer 

may not rely solely upon the client’s assertion that the response is truthful or complete.”  

 

2. Rule 4.1: Truthfulness in Statements to Others 

 

Rule 4.1 of the Revised Rules of Professional Conduct states: “In the course of 

representing a client a lawyer shall not knowingly make a false statement of material fact to a 

third person.”    

 

Obviously, a lawyer’s obligation to be truthful in statements to others and not knowingly 

make a false statement of material fact would include statements made by the lawyer on the 

client’s behalf when answering discovery. 

 

3. Rule 3.1: Meritorious Claims and Contentions 

 

Rule 3.1 of the Revised Rules of Professional Conduct states, in relevant part: “A lawyer 

shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a 

basis in law and fact for doing so that is not frivolous. . .”.   The Comment to Rule 3.1 reminds 

lawyers that they have “a duty not to abuse legal procedure.”   

 

The prohibition against non-meritorious claims and contentions means that attorneys 

should not send abusive discovery to the other side and should not make frivolous or 

unsupported objections to proper discovery requests.  
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4. Rule 8.4: Misconduct 

 

 Rule 8.4(a) of the Revised Rules of Professional Conduct states that it is professional 

misconduct for a lawyer to “violate or attempt to violate the Rules of Professional Conduct, 

knowingly assist or induce another to do so, or do so through the acts of another.”  Rule 8.4(c) of 

the Revised Rules of Professional Conduct states that it is professional misconduct for a lawyer 

to “engage in conduct involving dishonesty, fraud, deceit or misrepresentation.” And Rule 8.4(d) 

of the Revised Rules of Professional Conduct states that it is professional misconduct for a 

lawyer to “engage in conduct that is prejudicial to the administration of justice.”    

 

Lawyers should be especially mindful of all three of these subsections of Rule 8.4 when 

handling discovery matters. The Comment to Rule 8.4 explains that lawyers are “subject to 

discipline when they violate or attempt to violate the Rules of Professional Conduct. . . 

[including] when they request or instruct an agent to do so on the lawyer’s behalf.”  The 

Comment also states that offenses involving, among other things, “dishonesty, breach of trust, or 

serious interference with the administration of justice” are in the category of offenses that 

indicate a lack of fitness to practice law.  

   

C. SPECIFIC DISCOVERY TOPICS THAT RAISE ETHICAL ISSUES IN 

WORKERS’ COMPENSATION CASES 

 

When conducting and participating in discovery in workers’ compensation cases,  

practitioners should be aware of the following specific discovery topics, as well as the North 

Carolina State Bar Revised Rules of Professional Conduct and North Carolina State Bar ethics 

opinions that govern these topics. 

 

1. Discovery Seeking Prohibited Information, Including Information Known or 

Equally Available to the Requesting Party or Information Not Relating to Issues in 

Dispute 

 

Rule 605(5) of the Industrial Commission’s Workers’ Compensation Rules states: “The  

signature of a party or attorney serving interrogatories or requests for production of documents 

constitutes a certificate by such person that he or she has personally read each of the 

interrogatories and requests for production of documents, that no such interrogatory or request 

for production of documents will oppress a party or cause any unnecessary expense or delay, that 

the information requested is not known or equally available to the requesting party, and that the 

interrogatory or requested document relates to an issue presently in dispute or that the requesting 

party reasonably believes may later be in dispute.”  Rule 605(5) further, states: “A party may 

serve an interrogatory, however, to obtain verification of facts relevant to an issue presently in 

dispute.”  
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 Whether the information requested is known or equally available to the requested party 

likely requires a case-by-case approach, but some examples may include interrogatories asking 

about an employee’s job title(s) with the employer of injury or asking whether the employee has 

returned to work with the employer of injury.  If the requesting party is in possession of, or has 

equal access to, the requested information, then this Rule appears to prohibit the request.    

 

 Regarding the utilization of an interrogatory to verify relevant facts, an interesting 

question arises as to the proper form of an interrogatory to obtain verification of facts relevant to 

an issue presently in dispute.  Query whether the interrogatory must specifically state the facts 

sought to be verified, or whether the interrogatory may be worded in the typical fashion of 

standard interrogatories.  

  

2. Subpoenas 

 

 The use of subpoenas is authorized in workers’ compensation cases under N.C. Gen. Stat. 

§97-80(e), and this section of the Act states that subpoenas should be served in accordance with 

N.C. Gen. Stat. §1A-1, Rule 45 (which is Rule 45 of the North Carolina Rules of Civil 

Procedure).  A copy of the subpoena must be served upon all parties, pursuant to Rule 45(b)(2).  

 

In 2013, §97-80(e) was amended to establish a time limit on the issuing and serving of a 

subpoena duces tecum (subpoena for the production of evidence/documents), and the Act now 

states: “A party shall not issue a subpoena duces tecum less than 30 days prior to the hearing date 

except upon prior approval of the Commission.”  

 

  RPC 236: Misuse of Subpoena Process 

The use of subpoenas in workers’ compensation cases raises an important ethical issue  

because, as the North Carolina State Bar ruled in RPC 236, “a lawyer may not issue a subpoena 

containing misrepresentations as to . . . a lawyer’s authority to obtain documentary evidence.”   

 

3. Objections 

 

 Rule 3.1 of the Revised Rules of Professional Conduct makes it clear that when a lawyer 

lodges an objection to an interrogatory or other discovery request, that lawyer’s objection must 

be based in fact and law and must not be frivolous.  Further, Rule 3.4(d)(3) of the Revised Rules 

of Professional Conduct states that a lawyer may not fail to disclose evidence or information that 

the lawyer knew, or reasonably should have known, was subject to disclosure. 

 

Common objections to discovery in workers’ compensation cases include the objection 

that the information or documents sought are material prepared in anticipation of litigation, that 
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the information or documents sought are protected from disclosure under the work product 

doctrine, and/or that the information or documents sought are protected from disclosure under 

the attorney-client privilege.   

 

 There is a body of case law in North Carolina that deals with these issues, including 

Evans v. United Services Automobile Association USAA, 142 N.C. App. 18, 541 S.E.2d 782, 

disc. rev. denied, 353 N.C. 371, 547 S.E.2d 810 (2001), Cook v. Wake County Hospital System, 

Inc., 125. N.C. App. 618, 482 S.E.2d 546, disc. rev. allowed, 346 N.C. 277, 487 S.E.2d 543 

(1997), and Willis v. Duke Power, 291 N.C. 19, 229 S.E.2d 191 (1976).  A detailed discussion of 

these cases is beyond the scope of this paper, but they make clear some basic principles.   

 

       First, materials prepared “in the ordinary course of business” are not protected from 

disclosure and are not considered to be prepared in anticipation of litigation. (Willis, 291 N.C. at 

35, 229 S.E.2d at 201).  Second, the investigation stage of the claims process is considered to be 

part of the ordinary course of an insurer’s business, and material prepared in the course of the 

investigatory process is not generally entitled to protection under the work product doctrine.  

(Evans, 142 N.C. App at 29, 541 S.E.2d at 789).  Third, just because evidence relates to 

communications between an attorney and his or her client, this, in and of itself, does not require 

its exclusion from disclosure or production because “only confidential communications are 

protected” and “[i]f it appears by extraneous evidence or from the nature of a transaction or 

communication that they were not regarded as confidential, or that they were made for the 

purpose of being conveyed by the attorney to others, they are stripped of the idea of a 

confidential disclosure and are not privileged.” (Evans, 142 N.C. App at 32, 541 S.E.2d at 791, 

citing Dobias v. White, 240 N.C. 680, 684-85, 83 S.E.2d 785, 788 (1954)).  However, the Evans 

Court also noted the complex nature of these matters with no “bright-line” rule. (See Evans, 142 

N.C. App at 30, 541 S.E.2d at 790).  Accordingly, the inquiry will be a fact-specific one decided 

on a case-by-case basis.  

 

4. Social Media 

 

 The use of social media is now ubiquitous, and this raises ethical issues for lawyers, 

especially when lawyers are in the pretrial phase of a case and conducting discovery.  It should 

go without saying that the ethical standards set forth in several of the Revised Rules of 

Professional Conduct, including Rule 4.1 (Truthfulness in Statements to Others) and Rule 8.4 

(Misconduct), make it clear that a lawyer never may conceal or misrepresent his or her identity 

on social media by using a fake name or fake account or by using someone else’s account for the 

purpose of investigating a person or claim or for any other purpose in a legal matter and during 

the representation of a client.  
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Lawyers also should be aware of the following additional Rules and the following ethics 

opinion when utilizing social media and when advising clients about the use of social media: 

 

Rule 4.2: Communication with Person Represented by Counsel 

 Rule 4.2(a) of the Revised Rules of Professional Conduct states: “During the 

representation of a client, a lawyer shall not communicate about the subject of the representation 

with a person the lawyer knows to be represented by another lawyer in the matter, unless the 

lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.” 

 

Rule 4.3: Dealing with Unrepresented Person 

 Rule 4.3 of the Revised Rules of Professional Conduct states, in relevant part: “In dealing 

on behalf of a client with a person who is not represented by counsel, a lawyer shall not: (b) state 

or imply that the lawyer is disinterested.  When the lawyer knows or reasonably should know 

that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall 

make reasonable efforts to correct the misunderstanding.”   

 

Industrial Commission Rule 617(a) 

 Rule 617(a) of the Industrial Commission’s Workers’ Compensation Rules states: “No 

direct contact or communication concerning contested matters may be made with a represented 

party by the opposing party or any person on its behalf, without the attorney’s permission except 

as permitted by G.S. 97-32 or other applicable law.”  

 

  2014 Formal Ethics Opinion 5: Advising a Civil Litigation Client About Social Media 

 In this ethics opinion, the North Carolina State Bar ruled that: “a lawyer must advise a 

civil litigation client about the legal ramifications of the client’s postings on social media as 

necessary to represent the client competently.”  Additionally, the State Bar ruled: “If the client’s 

postings could be relevant and material to the client’s legal matter, competent representation 

includes advising the client of the legal ramifications of existing postings, future postings, and 

third party comments.”   

 

With regard to the issue of advising a client to remove postings on social media, the State 

Bar ruled: “The lawyer may advise the client to remove postings on social media if the removal 

is done in compliance with the rules and law on preservation and spoliation of evidence.”  

However, the State Bar pointed out that a lawyer may not counsel a client or assist a client to 

engage in conduct the lawyer knows is criminal or fraudulent (see Rule 1.2(d) of the Revised 

Rules of Professional Conduct) and that a lawyer may not unlawfully obstruct another party’s 

access to evidence or unlawfully alter, destroy, or conceal a document or other material having 

potential evidentiary value (see Rule 3.4(a) of the Revised Rules of Professional Conduct).  The 

State Bar went on to rule: “The lawyer, therefore, should examine the law on preservation of 

information, spoliation of evidence, and obstruction of justice to determine whether removing 
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existing postings would be a violation of the law.  If removing postings does not constitute 

spoliation and is not otherwise illegal, or the removal is done in compliance with the rules and 

law on preservation and spoliation of evidence, the lawyer may instruct the client to remove 

existing postings on social media.  The lawyer may take possession of printed or digital images 

of the client’s postings made for purposes of preservation.” (2014 Formal Ethics Opinion 5, 

footnote 2 omitted).  

 

5. Metadata 

 

 Most lawyers now communicate with each other electronically, and many discovery 

requests and responses are made via email and by attaching electronic documents instead of hard 

copies of documents.   

 

“Metadata” is defined by Merriam-Webster as “data that provides information about 

other data” and Rule 1.0 (Terminology) of the Revised Rules of Professional Conduct includes 

“metadata” in the definition of a “writing.”  In this age of electronic communication, where 

many documents exist and are shared in electronic format, metadata is a topic about which 

attorneys should be aware since the metadata in an electronic communication may include 

confidential information or attorney work product.  

 

2009 Formal Ethics Opinion 1 

 The North Carolina State Bar has issued an ethics opinion specifically regarding the 

metadata, 2009 Formal Ethics Opinion 1. This ethics opinion rules that “a lawyer must use 

reasonable care to prevent the disclosure of confidential client information hidden in metadata 

when transmitting an electronic communication.”  The opinion also rules that “a lawyer who 

receives an electronic communication from another party or another party’s lawyer must refrain 

from searching for and using confidential information found in the metadata embedded in the 

document.”  

 

 With regard to minimizing the risk of disclosing confidential information, this opinion 

states that lawyers “should exercise care in using software features that track changes, record 

notes, allow ‘fast saves,’ or save different versions, as these features increase the amount of 

metadata within a document.”  The opinion points out that a lawyer may use a metadata 

“scrubber” application to remove embedded information from an electronic document, or may 

choose to use an electronic document type that does not contain as much metadata, such as a 

PDF.  A lawyer also may choose to avoid sending an electronic document at all and, instead, 

send a fax or hard copy in the mail.  

 

 This ethics opinion also makes it clear that a lawyer “may not search for confidential 

information embedded in metadata of an electronic communication from another party or a 
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lawyer for another party” because “[b]y actively searching for such information, a lawyer 

interferes with the client-lawyer relationship of another lawyer and undermines the 

confidentiality that is the bedrock of the relationship.”    

 

Additionally, this ethics opinion rules that “if a lawyer unintentionally views confidential 

information within metadata, the lawyer must notify the sender and may not subsequently use the 

information revealed without the consent of the other lawyer or party.”  

 

6. Receipt of Inadvertently Disclosed Materials from Opposing Party 

 

 Because lawyer-client email communications are so common now, and because a lawyer  

may inadvertently email the wrong person (such as opposing counsel) instead of emailing the 

lawyer’s client, workers’ compensation practitioners must be aware of their ethical obligations if 

and when they are the unintended recipient of materials from the opposing party. 

 

Rule 4.4: Respect for Rights of Third Persons 

 Rule 4.4(b) of the Revised Rules of Professional Conduct states: “A lawyer who receives  

a writing relating to the representation of the lawyer’s client and knows or reasonably should 

know that the writing was inadvertently sent shall promptly notify the sender.”   The Comment 

to this opinion points out that the definition of “writing” in Rule 1.0 of the Revised Rules of 

Professional Conduct includes electronic communications and metadata.   

 

RPC 252: Receipt of Inadvertently Disclosed Materials from Opposing Party 

 In this ethics opinion, the North Carolina State Bar ruled that: “a lawyer in receipt of  

materials that appear on their face to be subject to the attorney-client privilege or otherwise 

confidential, which were inadvertently sent to the lawyer by the opposing party or opposing 

counsel, should refrain from examining the materials and return them to the sender.” (emphasis 

in original).   

 

7. Interviewing Employee or Former Employee of Adverse Corporate Party 

 

 As part of pretrial preparation and the discovery process, attorneys often speak with  

potential lay witnesses and other individuals who may have knowledge about matters relating to 

a case.  When the opposing party is a represented corporate entity, ethical issues arise as to 

which employees or former employees an attorney can speak to without the permission of the 

corporation’s attorney. 
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Comment to Rule 4.2: Communication with Person Represented by Counsel  

 In the Comment to Rule 4.2, the North Carolina State Bar states: “In the case of a  

represented organization, this Rule prohibits communications with a constituent of the 

organization who supervises, directs or consults with the organization’s lawyer concerning the 

matter or has authority to obligate the organization with respect to the matter or whose act or 

omission in connection with the matter may be imputed to the organization for purposes of civil 

or criminal liability. It also prohibits communications with any constituent of the organization, 

regardless of position or level of authority, who is participating or participated substantially in 

the legal representation of the organization in a particular matter.  Consent of the organization’s 

lawyer is not required for communication with a former constituent unless the former constituent 

participated substantially in the legal representation of the organization in the matter.”  

   

RPC 67: Interviewing Employee of Adverse Corporate Party 

 This ethics opinion of the North Carolina State Bar rules that: “an attorney generally may  

interview a rank and file employee of an adverse corporate party without the knowledge or 

consent of the corporate party or its counsel.”  

 

RPC 81: Interviewing the Former Employee of an Adverse Corporate Party 

 This ethics opinion of the North Carolina State Bar rules that: “a lawyer may interview an  

unrepresented former employee of an adverse corporate party without the permission of the 

corporation’s lawyer.”   

 

97 Formal Ethics Opinion 2: Communications with Unrepresented Former Employees 

of Represented Organizations 

 This ethics opinion of the North Carolina State Bar rules that: “a lawyer may interview an  

unrepresented former employee of an adverse represented organization about the subject of the 

representation unless the former employee participated substantially in the legal representation of 

the organization in the matter.”  

 

8. Asking About Citizenship in Discovery 

 

In workers’ compensation cases, asking about an employee’s citizenship may be relevant  

to an issue in dispute, such as the employee’s employability.  However, a lawyer asking about 

citizenship in discovery should be mindful of Rule 3.1 (Meritorious Claims and Contentions) of 

the Revised Rules of Professional Conduct and Rule 4.4 (Respect for Rights of Third Persons) of 

the Revised Rules of Professional Conduct.    

 

Rule 3.1 states that a lawyer should not assert or controvert an issue unless there is a basis 

in law and fact for doing so, and the Comment to Rule 3.1 states that a lawyer has a duty not to 

abuse legal procedure.  The Comment to Rule 4.4 states that “[c]onduct that serves no substantial 
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purpose other than to intimidate . . . litigants, witnesses, or other persons with whom a lawyer 

interacts while representing a client . . . violates this rule.”  

 

2009 Formal Ethics Opinion 5: Reporting Opposing Party’s Citizenship Status to ICE 

 This ethics opinion of the North Carolina State Bar rules that: “ a lawyer may serve the 

opposing party with discovery requests that require the party to reveal her citizenship status, but 

the lawyer may not report the status to ICE unless required to do so by federal or state law.” 

 

9. Written Communications with the Industrial Commission Regarding a Discovery 

Dispute for the Purpose of Casting Opposing Party or Counsel in a Bad Light 

 

       Industrial Commission Rule 609, which governs motions practice in workers’  

compensation cases, previously prohibited lawyers from using written communications, whether 

addressed directly to the Commission or copied to the Commission, as on opportunity to cast the 

opposing party or counsel in a bad light.   

 

       When the Industrial Commission re-adopted its Rules under the Administrative 

Procedures Act, this specific language did not remain in the Rule because the Administrative 

Procedures Act requires a statutory basis for all Rule provisions.  However, it is clearly 

unprofessional to use a written communication to cast an opposing party or opposing counsel in 

a bad light in front of the Industrial Commission.  Further, there is an ethics opinion of the North 

Carolina State Bar that addresses this issue. 

 

98 Formal Ethics Opinion 13: Written Communications with a Judge or Judicial 

Official 

 This ethics opinion involves a workers’ compensation claim in which Attorney A (who 

represented one of the parties in the claim) wrote to Attorney X (who represented the other party 

in the claim) regarding a discovery dispute, among other things.  The letter implied that Attorney 

X had engaged in improper conduct by failing to respond to discovery, and Attorney A sent a 

copy of the letter to the Deputy Commissioner assigned to the claim.  

 

 In its ruling, the North Carolina State bar strictly limited the circumstances under which a 

lawyer may send an informal written communication to a judge or judicial official relative to a 

pending matter.  As the State Bar noted: “Unfortunately, informal ex parte written 

communications, whether addressed directly to the judge or copied to the judge as in this inquiry, 

may be used as an opportunity to introduce new evidence, to argue the merits of the case, or to 

cast the opposing party or counsel in a bad light.  To avoid the appearance of improper influence 

upon a tribunal, informal written communications with a judge or other judicial official should 

be limited to the following: (1) written communications, such as a proposed order or legal 

memorandum, prepared pursuant to the court’s instructions; (2) written communications relative 
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to emergencies, changed circumstances, or scheduling matters that may affect the procedural 

status of a case such as a request for a continuance due to the health of a litigant or an attorney; 

(3) written communications sent to the tribunal with the consent of the opposing lawyer or 

opposing party if unrepresented; and (4) any other communication permitted by law or the rules 

or written procedures of the particular tribunal.” 

 

D. IMPORTANT TIME LIMITATIONS REGARDING DISCOVERY MATTERS IN 

WORKERS’ COMPENSATION CLAIMS 

 

Workers’ compensation practitioners should be aware of the following important time limits  

within the statute and Industrial Commission Rules regarding discovery matters. 

 

1. G.S. §97-80(e): A Party Shall Not Issue a Subpoena Duces Tecum less than 30 

Days Prior to the Hearing, Except Upon Prior Approval of the Commission 

 

In 2013, N.C. Gen. Stat. §97-80(e) was amended to create a time limit for serving a  

subpoena duces tecum (subpoena for the production of evidence/documents) in a workers’ 

compensation claim.  The amended statute states that a subpoena duces tecum cannot be issued 

less than 30 days before the date of the hearing, absent prior approval of the Commission. 

 

2. Rule 605(6): Parties May Serve Requests for Production of Documents Without 

Leave of Commission Until 35 Days Prior to Hearing 

 

Effective November 1, 2014, Rule 605 of the Industrial Commission’s Workers’  

Compensation Rules was amended to specifically include requests for production of documents 

as a proper type of discovery in workers’ compensation cases.  Prior to November 1, 2014, Rule 

605 only specifically listed interrogatories. 

 

In addition, requests for production of documents must be served no less than 35 days 

prior to the date of the hearing, unless permission of the Commission is obtained.  

 

3. Rule 605(3): Interrogatory Answers Due Within 30 Days After Service 

 

Rule 605(3) of the Industrial Commission’s Workers’ Compensation Rules states that the  

party on whom interrogatories have been served shall serve a copy of the answers and objections, 

if any, within 30 days after service of the interrogatories, although the parties may stipulate to an 

extension of time.  Also, the Rule states that any motion to extend the time to respond must state 

that an attempt to reach an informal agreement regarding an extension was made but was 

unsuccessful.  

 



 

12 

 

4. Rule 607(a): Documents Responsive to Rule 607 Request Must be Provided within 

30 Days of the Request, and Future Documents Received Must be Provided within 

15 Days of Receipt 

 

Most workers’ compensation lawyers are very familiar with the Industrial Commission  

Rule 607 request and the types of documents that are responsive to a Rule 607 request.  

Following the initial Rule 607 request, the opposing party has 30 days to respond to the request, 

unless an objection is made within that time period.  Further, Rule 607 of the Industrial 

Commission’s Workers’ Compensation Rules states that the duty to respond is a continuing one 

and that reports and records that come into the possession of a party after receipt of a Rule 607 

request shall be provided to the requesting party within 15 days from receipt of the reports and/or 

records.  

 

5. Rule 608: Furnishing Copy of Written or Recorded Statement to Plaintiff 45 Days 

After Request and 45 Days from Filing of Form 33, Even Without Request 

 

 Rule 608 of the Industrial Commission’s Workers’ Compensation Rules states that any 

plaintiff who gives the employer, carrier, or any agent a written or recorded statement shall be 

furnished a copy of the statement within 45 days after requesting a copy of the statement.  

Further, even if the plaintiff has not requested a copy of the statement, he or she shall be 

furnished a copy within 45 days of the filing of a Form 33 Request for Hearing.  

 

 Rule 608(b) provides that if any person, firm or corporation “unreasonably fails to 

comply with this Rule, then an order may be entered by a Commissioner or Deputy 

Commissioner prohibiting that person, firm or corporation, or its representative, from 

introducing the statement into evidence or using any part of the statement.”  

 

6. Rule 402: Submission of Earnings Statement Required Within 30 Days of Request 

 

 Rule 402(a) of the Industrial Commission’s Workers’ Compensation Rules states: 

“Within 30 days of a request by the employee or the Commission, the employer shall submit a 

verified statement of the specific days worked and the earnings of the employee during the 52-

week period immediately preceding the injury to the Commission and the employee’s attorney of 

record or the employee, if not represented.”  
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E. PROFESSIONALISM  

 

“Greater civility can only enhance the effectiveness of our justice system, improve the 

public’s perception of lawyers, and increase lawyers’ professional satisfaction. I fear 

that we have lost sight of a fundamental attribute of our profession, one that Shakespeare 

described in The Taming of the Shrew.  Adversaries in law, he wrote, ‘strive mightily, but 

eat and drink as friends.’  In contemporary practice, however, we speak of our dealings 

with other lawyers as war—and too often we act accordingly.”  

  

 Sandra Day O’Connor, Former Associate Justice of the Supreme Court of the 

United States, Professionalism: Remarks at the Dedication of the University of Oklahoma’s Law 

School Building and Library, 2002. 

 

In addition to adhering to the standards for ethical conduct found in the Revised Rules of 

Professional Conduct, workers’ compensation practitioners also should strive to conduct 

themselves in a professional manner.   

 

As Rule 1.2(a)(2) of the North Carolina State Bar Revised Rules of Professional Conduct 

states: “A lawyer does not violate this rule [which states that a lawyer shall abide by a client’s 

decisions concerning the objectives of representation and shall consult with the client as to the 

means by which they are to be pursued] by acceding to reasonable requests of opposing counsel 

that do not prejudice the rights of a client, by being punctual in fulfilling all professional 

commitments, by avoiding offensive tactics, or by treating with courtesy and consideration all 

persons involved in the legal process.”  

 

 Examples of professionalism by workers’ compensation practitioners regarding discovery 

matters include: (1) agreeing to reasonable requests for extensions of time to respond to 

discovery; (2) contacting opposing counsel before filing a motion regarding a discovery dispute  

(in addition to first making a good faith attempt to informally resolve the dispute without the 

need for a motion); and (3) contacting an opposing lawyer who failed to respond to a discovery 

request on time to remind the opposing lawyer of the discovery deadline and to give the 

opposing lawyer the opportunity to voluntarily respond to the discovery request. 

 

F. CONCLUSION 

 

It is essential for workers’ compensation practitioners to adhere to ethics and  

professionalism standards in all matters, including discovery matters.   

 

The North Carolina State Bar has an excellent website on which attorneys can search for 

and review ethics opinions and the Revised Rules of Professional Conduct (see www.ncbar.gov).  

Any member of the North Carolina State Bar also may request informal advice from the State 

http://www.ncbar.gov/
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Bar’s ethics department regarding his or her own contemplated professional conduct either by 

calling the State Bar (919-828-4620) or by emailing the State Bar at ethicsadvice@ncbar.gov.   
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