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Introduction

Atestamentary trust(*TT"”)iscommonly usedby
estateplanning lawyerstoprotectthe assetsand
inheritance of the testator’s beneficiaries from
creditors, family law actions and, at the same time,
provide flexibility in relation to the distribution of
the estate.Inessence, atestamentary trust, or
multipletestamentarytrusts, isatrustthatarises
from the estate of the deceased anditstermsare
contained in the Will.

Thereareothertestamentarytruststhatmayarise
on the death of a member of a superannuation
fund andin relation to the death of a person with a
life insurance policy. If you have super or a life
insurance policy, please let us know so we can
determinethebest solution having regard foryour
needs andwishes.
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ATT in practice

Let'slook atJohn Smith who is a widower with a
daughter Sarah, whoisan accountantand ason
Jacob, who has been in and out of rehab on a
numberofoccasions. Johnwantstosplithisestate
worth $1Mintotwo. He haschosen Sarah asthe
Executor of his estate (the person managing the
distribution ofthe estatein accordance with John’s
Will).John’s Willenables Sarah to take her share
of hisestateand apply itasshedesires. However,
forJacob, John wantstoplace Jacob’sshareintoa
TT with the following terms and conditions:

¢ SarahistoactasTrusteeofthelacobTT;

¢ SarahistobetheappointoroftheJacobTT -
the personwho canhireandfirethe Trustee;

¢ SarahasTrusteeistoinvestthemoniesofthe
Jacob TT forthe benefit of Jacob and Jacob’s
bloodline;

+  Beneficiaries oftheJacobTT areJacob and
hisbloodline, butdo notextendto hislatest
defacto;

¢+ SarahistoonlydistributeincometoJacob with
no capitaldrawdownsordistributions, unless
to pay for medical or rehab expenses;

+ Jacobistoreceiveincome only afteradrug
test, whichif hefails, theincomeistobeset
aside;

¢+ IfJacobpassesawaytheTTistocontinuefor
the benefit of his bloodline and if none are
living for the benefit of Sarah.
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Thetermsand conditions of thetrust, (including
the appointer, income and capital beneficiaries,
trustee, and soon) areto bedesignatedin the Will
of thedeceased. Later, we will look at some of the
key terms and questions and provide a
datacapturethatenablesthecreationofa
testamentary trust.

Important: Atestator (the person creating the Will)
may wanta TT for each of their children or one for
thewholesurvivingfamily.IntheJohnSmithcase,
he could have made one TT for both Sarah and
Jacob with Sarah to hold the Trustee and
Appointor positions, or one for each of them, or
make Jacob’s mandatory and Sarah to have the
option of a TT so she can protect the monies her
father has left her. There is no right or wrong
answer: the testator, knows their family. Just bear
in mind thatthe more TTs established, the more
costsinadministration each yearbutthen again,
the benefits as you will see below can be worthiit.

The Prosand Cons
ofa TT in your Will

Benefits

¢+ Control is held by the trustee of the
testamentary trustand obviously the person
who has the powerto appointand removethe
trusteeis calledtheappointerofthetrust. Itis
vitaltohavealine of succession whenitcomes
to appointors, to protect the wealth in the
testamentarytrustandtofulfilltheaspirations
of thetestator.

+ Itisbuiltforthe purposeoflooking after
the family and others on the death of a
family member, withincomeand capital
distributed by the trustee to a group of family
ornon-family beneficiaries. Generally, the
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testamentary trust will requirethe trusteeto
look after family membersin aspecified way,
ratherthan providethe trustee with complete
discretion.

It can be built to be bloodline specific
preventingdissipation offamilywealthoutside
of bloodline.

The trustee is able to look after capital and
income beneficiaries differently. The trustee
may distributea capitalgaintoonebeneficiary
and adividend to another, while a third may
receive property income (depending on the
terms of the trust deed).
Acapitalgainstaxdiscountof50% appliesto
any assetsdisposed ofby thetrusteeprovided
the trustee has held them for morethan 12
months. Although the trustee claims the
discount, they distributethe pre-tax capital
gain to the beneficiary. This enables the
beneficiary to claim the discountin their own
handsand moreimportantly, offsetthe capital
gain with any capital loss thatthey may have
fromthedisposal ofassetsintheirownname,
in the current or prior years.

Assets are protected from creditors. Any
assetsinthetestamentarytrustmaybe
protected from creditors of the potential family
beneficiaries.

Ifstructured correctly, assetsintheTrustmay
not form “matrimonial property” for family law
purposes providing potential protectionin the
event of a family law dispute.
Thetrusteeofatestamentary trust may be
inreceiptofsuperannuation benefitsonthe
death of a member of a superannuation fund
with those benefits to be held forthe use of the
deceased’sdependentbeneficiaries. Anysuch
receiptbythetrusteeofthetestamentary trust
is taxfree.
Minorbeneficiariesarenotsubjecttopenalty
ratesof tax ondistributionsof TTincomeand
are taxed as adults.
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Drawbacks

¢+ Trustsarecomplexstructures, particularly
when different types ofincome and capital
aredistributedamongbeneficiariesundera
wide-rangingtrustdeed. Thismeansadded
costs of running a testamentary trust but
inthelongrun, the protection afforded and
the intergenerational flexibility forincome
distribution by thetestamentarytrust, can
certainly justify these added costs.

¢+ Where specific requirements are built within
thetrustdeed (e.g.eachchildtoreceiveaset
amountofincomeeach year), the drafting
of thelegal documentis crucial and a poorly
drafted deed will create more problems than
benefits.

+ Aswith anintervivos trust, all income and
capital gains mustbedistributed annually,
orthetestamentarytrusteepaystaxonthe
incomeatthetopmarginaltaxrateof45%.1In
the case of atrust with differentincome and
capitalbeneficiaries, thismeansthatinterms
of capital gains made by the trust, it must
choose one of the following options and still
balancebetweenbothtypes of beneficiaries.

+ Distributecapitalgainstocapital beneficiaries
whenevermade which reducesthe asset base
for the income beneficiary.

+ Distribute capitalgainsaspartoftheincome
of the trust to the income beneficiary if the
income of the trust includes assessable capital
gains.

The Quide to Testamentary Trusts

Keepitinthe trust with the trustee paying tax
at45%.

Keepitinthetrustwith the capital beneficiary
paying tax with distributions recapitalised.
Incomedistributed from the trustis subject
totaxatthebeneficiaries’marginaltax rate,
(although imputation credits on dividends
received and passed throughto abeneficiary
willsheltersomeofthetaxpayable). Thereare
no tax concessions provided to beneficiaries
of a testamentary trust except that minors
aretaxedasordinarytaxpayerswiththeusual
issuesarising fornon-residentbeneficiaries.
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Questions
and Answers

1. Doesthe TT start as I complete my Will?

No.Atrustcannevercomeintoexistenceuntilitis
settled with some money or property. Up until

that time, any TT terms set out in the Will only
documenttheintentoftherebeinga TT when the
testatordiesandtherearefundsorassetstosettle
the TT.

2. Who should be the Appointor
and Trustee?

Generally, thefirst Trustee and Appointor to get
things started may be the Executor. This is
particularly thecasewheretheestateisbeingheld
for minor children. A term of the TT may allow
them to become a Trustee or Appointor at a
designated time or age.

3. CanIchange my WillandaddaTT?

Atanytime, atestatorcanrevoketheirold Willand
replace it with a new Will which may include one
or moreTTs.

4. WhyisaWillwithaTT moreexpensive
to prepare than a normal Will?

ATT canbeaveryimportantfeaturetopreserve
family wealth and forsomebloodline beneficiaries
only, so it needs more legal work to meet your
exact needs, hence the extra costs.
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5. Whatif I have a young family?

Always prepare for the worst case and then
anythinglesserwillwork better. Foratestatorwith
ayoung family, what happensifboth parentsdie?
The questions to be asked include:

1. Who is to be the guardian of the children?

2. Will the guardian be paid for undertaking their
designated responsibilities and if so, how much?
It will be for the Executor to manage the ongoing
allocation offunding.

3. Whatassetsorresourcesaretobe provided for
orphaned children and what are the applicable
terms andconditions?

Asyoucansee, withayoungfamily,implementing
a TT in a Will can be a powerful and comforting
strategy. Termsand conditions to be considered
including, when will the children have access to
capital - potentiallyage25unlessitistobeusedto
acquireafirsthome orforeducation purposes.

Plus, a TT is an important mechanism for
protecting from future family law or defacto
spouseactionsagainstthebeneficiariesoftheTT.
When will the children become trustee of the TT or
appointor?

Plus, itisagoodideaforthe parentstoputin place
life insurance to benefit the children.
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6. How many TrusteescanIhave?

It is important to have more than one person
designated as Trustee so that the management
anddecision-makingloadisshared. Generally, it
is preferableto havea special purpose corporate
trustee with one ormoredirectors, butremember
atthe end of the day itis the Appointor who has
the powertoappointand remove the Trustee.

7. What aboutSuper?

Superannuationsitsoutside ofamember’s Will but
can be directed to the executor for distribution
andinclusioninaspecial purpose TT from the Will,
knownasasuperproceedsTT. However,aTT can
becreatedbytheTrustee ofaself-managed super
fund("*SMSF”) ratherthangothroughanestate -
particularly ifthe estate may be challenged. Itis
much thesameasaTTina Will, buttermsand
conditionsofthe TT aretobeinsertedintoa SMSF
Will - aspecial purpose Willfor SMSF monies only.

6 LightYear Docs Pty Ltd © |

The GQuide to Testamentary Trusts

8. What about Insurances?

Insurancesitsoutside ofamember’s Will butcan
be directed to the executor for distribution and
inclusioninaTT fromthe Will. However,aTT can
be created by an adviser to the insurance
beneficiary rather than go through an estate
-particularlyiftheestatemaybechallenged.
ItismuchthesameasaTTinaWill, butterms
and conditions ofthe TT areto be created by the
adviserinconcertwiththeTTbeneficiariesorat
the prior directions of the testator.

X
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Data Capture -
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Will With Testamentary

Trust ("TT")

Thefollowinginterview foryourWilland TT (plus
SMSFWillifyouhaveaself-managedsuperfund)
capturesdetailsaround who will belooking after
your affairs in the event of your passing (your
executor).

It also looks at whether you want to leave any
specific giftstoanyoneand finally who and what
percentage of the estate you would like to leave to
one or more of your primary beneficiaries once
gifts, taxes and loans are paid out. Also, for
completeness, if your chosen beneficiary is not
alive, whatisto happentotheirintended share

- such as being redistributed to the remaining
primary beneficiaries, or to be passed onto a
secondary beneficiary if there is no surviving
primary beneficiary, suchasaspouse, aliveatthe
time of yourdeath. And of course, you can provide
that one or more of the gifts or residues of the
estatebeplacedintoafamily TT orspecial purpose
TTsforone or more child beneficiaries.

Theinterviewalsoincludeswhetheryouhaveany
funeralwishes, whatmay happentodigital assets
such a Bitcoin or Facebook, if you have children
under 18orpets, whoistobetheirguardianandif
you own a property and wantyour spouse orsome
other persontoliveinthe property fortheirlife
(known as a life interest in property).
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Ifyouhaveaself-managed superannuation
fundyouwillalsobeabletoleaveinstructions

on how you would like your superannuation
benefits paidin the event of your death. Your Will
cannot designate at law, what happens to your
superannuation benefits. This is the purpose of the
SMSF Will.

Ifyouhaveanyquestions, pleasedonothesitateto
contact us and we look forward to receiving the
following information as soon as possible so that
we can complete the relevant documents based
on your Interview Data Capture.

Alternatively,wecancompletethelnterviewData
Capture by way of a Zoom meeting - please
contact us to arrange this meeting.

Bloodline Focus: Importantly, we can build a set of
documents that ensures that your wealth is
protectedforthebenefitof yourbloodline. Ifthisis
of interest tick the box below:


mailto:support@lightyeardocs.com.au

l The GQuide to Testamentary Trusts
I
\07/ Please ensurethat any estate planning or other documents are established for the benefit

and also, the protection of my bloodline.
’ AN

A. Your Name and Address

Name Age Address

B. Common Parties and Addresses

Tomakelife easier, please enterinthistable allthose persons who may be nominated by youin various
capacities as your enduring power of attorney, estate including Executors, family members, beneficiaries
and any other person forexample, this maybe: John Smith-Son- 11 Olde Road Jonestown WA 7043

Name Relationshiptoyou Address
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C. Who is to be your Executor?

1. Afteryourpassing, aspecialist probatelawyerwill seek probate foryour Willthrough the State Supreme
Court. Once probateis granted, your Executoris formally appointed to act as the Executor of the estate.
Pleasedetail below fromthelist of peopleabove, whoistobe yourExecutor. Thismay be held jointly orby
oneormorepersons. Ifyouwantdifferentpersons fortheroles, pleasewritein theboxthe name ofthose
persons but forsimplicity and safety itis best to have one person or persons doing the same role.

Name of Executor - Ensure their details are in the common parties above

2. Intheeventthatnoneof yourExecutorsare able tofulfilltheir duties because of sickness, incapacity
ordeath; whoistobeyourExecutor? Thismay be heldjointly by one or morepersons. Ifyoudon‘twanta
second line of Executors, just put "NA”

3. Inthe eventthat none of yourfirst-asaondHneExecutors are able tofulfill their duties because of
sickness, incapacity ordeath; whoistobeyourthirdline of Executor? Thismay beheld jointly by oneor
more persons. If you don’t want a second line of Executors, just put "NA”
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We will be looking at making specific gifts such
asjewellery, a car, cash or property to a specific
beneficiary soon. Afterthatwewilllookatsharing
up theresidue of your estate amongst designated
beneficiaries. Beforewegettothat, considerthe
TToptionsthatyou may wantforeitherthefamily
orspecificpeople. Justinsertdetailsthatyouwant
in the boxes below and when it comes to specific
giftsorresidue, justrenamethe TT asbeing the
recipientand we can do the rest.

Follow the below example for the son of John
Smithwhoisthe testator makingthe Will. Call us
if you needhelp:

Sample: Max Smith family Legacy Trust

Name of the Testamentary Trust

The GQuide to Testamentary Trusts

Max Smith Family Legacy Trust

Name of the First Appointor and any terms
and conditions on their appointment

Max Smith

Name of the First Appointorand any termsand
conditions on their appointment

BillSmithwhen heturns 18 and untilthenif his
dad Max is not around his Uncle Tim Smith

Name of the Trustee or Trustees

Set up acompany with Maxand Tim as
directors

Beneficiaries

Max and hisbloodline children and ifthere
arenone, then his brothersand sisters.

Terms and Conditions for Beneficiaries

Any beneficiary under the age of 25 is not to
receive acapital distributionunlessitistoacquirea
property, pay formedical oreducational expenses

Additional Terms and Conditions
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Any beneficiary known to have adrug oralcohol
addiction is to have treatment paid from the
capital of the Trust
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1. Family or SpecificPersonTT

Name ofthe Testamentary Trust

The Guideto Testamentary Trusts

Name of the First Appointor and any terms
and conditions on their appointment

Name of the First Appointorand any termsand
conditions on their appointment

Name of the Trustee or Trustees

Beneficiaries

Terms and Conditions for Beneficiaries

Additional Terms and Conditions
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2. Family or Specific Person TT

Name of the Testamentary Trust

The GQuide to Testamentary Trusts

Name of the First Appointor and any terms
and conditions on their appointment

Name of the First Appointorand any termsand
conditions on their appointment

Name of the Trustee or Trustees

Beneficiaries

Terms and Conditions for Beneficiaries

Additional Terms and Conditions

3. Family or Specific Person TT

Name of the Testamentary Trust

Name of the First Appointor and any terms
and conditions on their appointment

Name of the First Appointorand any termsand
conditions on their appointment

Name of the Trustee or Trustees

Beneficiaries

Terms and Conditions for Beneficiaries

Additional Terms and Conditions

12
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E. Wills - specific
gifts before
allocating the
balance of the
Estate

Afterappointing a chain of Executors to manage
yourestate the nextstepistoguide your Executor
with yourdesireto make a specificgifttoaspouse,
child, grandchild or other person. Once this is
done and the gifts are made, anything left over
formsthe residual estate which may be passedin
itsentiretytoaspouseorchildrenindividually orto
be shared. Importantly, specific gifts rank higherin
importance than the remaining estate so spend
time onspecifics.

Specific Gifts

Gift
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Thefirst step thenistolook at specific gifts. Now
do you want to make any specific gifts to any
person — such as "My investment property at 5
Smith Street Collingwood Vicistogo equally tomy
eldestdaughterJane” or"My sisterJonie Smithis
toreceive $100,000”or"Allmy estateistogotomy
wife Janelle” or*My Executoris to distribute

my personal effects and jewelleryin afairand
reasonablemanner.”IfusingaTT,thenitcouldbe
“transferthe propertyat 100 Bump Road Dubbo
NSW into the Max Smith Family Legacy Trust”.

Feelfreeto makeasmany bequestsasyouwant -
the more specific gifts you complete, can make
the role of the Executor that much easier and
faster.

With any specificgift, atestamentary trustcanbe
installedtoprotecttheGiftwithinaTTstructure. If
you want the gift to go to a TT, just insert
unequivocal details of the giftand the name of the
TTyouhaveassembled abovein the gifts below.
Ifyouhaveanydigital assets (such asBitcoin) you
can transferthem as specific giftsif youdesireand
leave details with the Executorof how toaccessthe
digital asset.

Name of personor TT

13
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F. The Remaining
Estate

Ifthereareanyassetsormoniesleftoverafterpayingallexpensesoftheestate (andalsopayingoutall
specific gifts) the remainder of the estate called the residual estate is to pass to the main
beneficiaries if they are alive.

a) Main Beneficiary: Who arethe main beneficiaries and if morethan one, arethey to take equally, or note
down any specific percentages for any beneficiary or beneficiaries?

Nameofperson Percentage ofEstate

b) Ifthe main beneficiary or beneficiariesare notalivethen whoistogettheirbenefits - choosefrom
one of thefollowing:

o Theirbloodline childrenwhich maybeheldintrustsubjecttothe
Executor’s discretion and on the advice of the adviser of the Estate

o Any surviving Main Beneficiary in equal proportions
To be paid to the Secondary Beneficiary
o To be paid to any Bloodline Beneficiary at the Executor’s discretion

O

o

X
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c) Secondary Beneficiary: Who arethe main beneficiariesand if morethan one, arethey to take equally,
or note down any specific percentages for any beneficiary or beneficiaries?

NameofRerson Percentage ofEstate

d) Ifthesecondary beneficiary orbeneficiariesarenotalivethenwhoistogettheirbenefits - choose
from one of the following:

o Theirbloodlinechildrenwhich maybeheldintrustsubjecttothe
Executor’s discretion and on the advice of the adviser of the Estate

o Any surviving Main Beneficiary in equal proportions
To be paid to the Secondary Beneficiary
o To be paid to any Bloodline Beneficiary at the Executor’s discretion

O

15
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G. Excluding a
personorlimiting ;

their benefits & <>
and why

Isthereany person youwanttoleaveoutofyour
Will or provide only asmall legacy forthem? You
can notethe person and the reasons for making
your decisionhere:

Name of excluded orlimited beneficiary Reasons why

H. Funeral Wishes

What are your funeral wishes?

16 LightYear Docs Pty Ltd © | support@lightyeardocs.com.au


mailto:support@lightyeardocs.com.au

4

I. Child and Pet
Guardianship

If you have children or pets, whoisto betheir
guardian?Pleaseidentify specifically withname
oftheguardianandany financial provisionto be
made to them to act as guardian.

Name of Child NameofGuardian

J.Pet guardianship

Name of Pet NameofGuardian

LightYear Docs Pty Ltd © | support@lightyeardocs.com.au
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Second Guardian

Second Guardian
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If you own a property outright, (notjointly), you can
gift this to one or more of your beneficiaries or
letit pass to the remainder of your estate to go to
your principal beneficiaries. Alternatively, you may
requestthatoneormorepersonssuchasaspouse
ordefactolivein the property for the remainder
of theirlife - commonly known as a life interest
trust. Ifyoudesirethisstrategy, pleasewritedown
the property address and who is to live in it below:

Name of the Life Interest Trust

The Quide to Testamentary Trusts

Name of the First Appointor and any terms
and conditions on their appointment

Name of the second Appointorand any terms and
conditions on their appointment

Name of the Trustee or Trustees

Life interest Beneficiaries - Names

Terms and Conditions for Life Interest Beneficiaries

Additional Terms and Conditions- Such as
what happens of property sold
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L. SMSF Will

Yoursuperannuation benefits maypasstoyourestateordirectly tooneormoreofyourdependants.
Adependantincludes yourspouse, defacto, any child, any person living with youathome orany
person whois financially dependent upon you (their quality of life is enhanced by ongoing and
continuous contributions to their wellbeing).

A SMSF Will is a set of instructions for the Trustee of your SMSF to follow in the event of your death.
Inshort, youcanpayalump sumtoyourestatetobeincluded as partof your Will or pay itdirectly to
adependantwho canthen usethatmoney asthey wish, oryou candirectittobe paidintoa trustfor

them (SMSF Death Benefits Trust) orletthem transferittoany company ortrustthatthey own.Insome
casessuchaswithaspouse, childundertheageof18orfinancialdependant(includingdisabled children)
an income stream or pension may be paid. This can be very tax effective.

Likethe Will, the SMSF Will provides the ability to pay anamounttoadependantoryourestate.
Please complete the box below. For example: Jane Smith - 100% of MY Super - BC

Name or Estate Percentage Income, Lump Sum, TT or
of Super Beneficiary’s Choice (BC)

Intheeventthe principalbeneficiary of yoursuperannuation estateis notalive, choosetowhomyour
superannuation benefits are to go:

Name orEstate Percentage Income, Lump Sum, TT or
of Super Beneficiary’s Choice (BC)
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If the secondary superannuation beneficiary is not alive then choose where it is to go:

o Thedeceased’s estateforthe solebenefit ofthe deceased’s
bloodlineor lineageunlessa SMSF Death Benefits Trustcanbe
established underthe Superannuation Laws for the bloodline
or lineage of the deceased member only

o Thedeceased’sestateforthebenefitoftheirfamily andestate
beneficiaries and charities

o Thedeceased’s estate for the benefit of the bloodline children of the
succeeding beneficiary to be held in trust with income to be paid
quarterly but no capital distribution until they reach age 25. Ifthere
areno bloodline children of the succeeding beneficiary, then the share
of my superannuation interestistobe paid to the remainder of my
children that remain alive in equal

Any other - please note below:
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