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Introduction

On 30 March 2007, South Africa became a 
signatory to the United Nations Convention 
on the Rights of Persons with Disabilities 
(CRPD) and its Optional Protocol.2 This was 
ratified several months later on 30 Novem-
ber 2007. The CRPD was negotiated during 
eight sessions of an Ad Hoc Committee of 
the General Assembly from 2002 to 2006 
and adopted on 13 December 2006. To date, 
there have been 140 signatories to the CRPD 
(with 59 ratifications) and 83 signatories to 
the Optional Protocol (with 37 ratifications). 
The CRPD is intended as a human rights 
instrument with an explicit social develop-
ment dimension and constitutes a signifi-
cant global commitment to a human rights 
framework in which issues of achieving sub-
stantive equality and the full and unfettered 
rights of persons with disabilities are placed 
at centre-stage.
 
 In aligning itself to this international human 
rights treaty, the South Africa Government 
committed itself to a radical new approach to 
persons with disabilities of all kinds, based 
on the fundamental premise that such per-
sons are “subjects” with rights, who are ca-
pable of claiming those rights and making 
decisions for their lives based on their free 
and informed consent as well as being ac-
tive members of society. Importantly, men-
tal health conditions are conceptualised as 
disabilities within the CRPD.3 This political 
act by the South Africa Government has pro-
found implications for both the health and 

social development agenda. Furthermore, 
the establishment of the international Com-
mittee on the Rights of Persons with Disa-
bilities, which has oversight and monitoring 
functions, means that citizens of signatory 
states, including South Africa, have a means 
of reporting local violations and obtaining 
redress. 

Despite the significance of this major step 
towards achieving human rights for disabled 
persons, it seems that there is widespread ig-
norance, both within and outside the public 
health sector, of the CRPD and its expecta-
tions. Similarly, members of the general pub-
lic, whom the treaty is intended to protect, 
are likely to have little or no knowledge of its 
existence and its implications for their lives. 
By all accounts, the South Africa Government 
is not carrying out its obligations and respon-
sibilities as a signatory to the CRPD. As is the 
case in many low- and middle-income coun-
tries (LAMICs), health and social services for 
the mentally disabled remain grossly inade-
quate, under-developed and under-funded.4 
The rights of such persons as outlined in the 
CRPD are routinely violated, and mentally 
disabled people generally remain isolated, 
stigmatised and in many cases disenfran-
chised 16 years after the end of apartheid.

South Africa’s commitment to this interna-
tional treaty followed an earlier domestic 
commitment to human rights for people 
with mental disabilities in the form of new 
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mental health legislation. The Mental Health 
Care Act 2002 (MHCA) was implemented in 
2004 and was generally hailed as one of the 
most progressive pieces of mental health leg-
islation in the world.5 An entire chapter was 
dedicated to human rights for those with 
mental disabilities. Furthermore, the MHCA 
contained articles addressing compulsory 
admission, protection of patients’ property, 
rights to appeal, the reporting of abuses and 
the formation of independent review boards 
with ombuds functions. It also highlighted 
several important principles including: the 
use of the minimum possible compulsion; 
the importance of not just treatment but also 
rehabilitation and reintegration; the decen-
tralisation of mental health care from large 
psychiatric institutions into district and 
community-based health services; and the 
integration of mental health into primary 
health care.6

Unfortunately, the MHCA was an unfunded 
mandate. Very little preparation occurred – 
training was not provided, facilities were not 
developed at district and primary care levels, 
and no budget was allocated by the govern-
ment for implementation of such a poten-
tially transformative piece of legislation. The 
result is that now, six years later, a host of 
chronic problems are encountered through-
out health services nationwide in relation 
to the care, treatment and rehabilitation of 
those with mental disabilities.7 

This paper describes the “mental health gap” 
that exists between current resources for 
mental health care in South Africa and the 
huge “burden” of suffering and disability due 
to mental illness and disability.8 It identifies 
the multiple inequities that exist between re-
sources and opportunities for the physically 
ill and those for the mentally ill.9 Finally, this 
paper considers the CRPD, its implications 
for the conceptualisation and understand-

ing of mental disability, and the challenge it 
represents for transforming South Africa’s 
health and social systems as well as its socie-
ty from its current situation of gross inequity 
and discrimination against those with men-
tal disabilities towards a situation where the 
mentally disabled enjoy full parity and hu-
man rights.

1. The Global “Mental Health Gap”

1.1 The Global Mental Health Burden

Globally, mental and neurological disorders 
are responsible for approximately 14% of 
the global burden of disease, while over 
30% of disability-adjusted life-years (DA-
LYs) are attributable to these disorders.10 
This is expected to increase over the next 
decades. Currently, neuropsychiatric disease 
surpasses both cardiovascular disease and 
cancer as the leading cause of disability due 
to non-communicable disorders. In addition, 
mental disorders are commonly co-morbid 
with physical disorders such as heart dis-
ease, cancer and metabolic diseases.11 This 
is particularly relevant to LAMIC contexts 
within Sub-Saharan Africa where the HIV/
AIDS pandemic has added considerably to 
the burden of neuropsychiatric disease and 
disability.12 Mental disorders are responsi-
ble: for increased mortality due to suicide 
and reduced life expectancy; for consider-
able individual and collective suffering; for 
significant loss of social and occupational 
functioning and productivity; for extensive 
disability; and for a major burden on car-
egivers and families. The impact of mental 
disability is felt most keenly in LAMIC con-
texts.13 For example, approximately 86% of 
the 800,000 annual suicides globally occur in 
LAMICs and this may be an underestimate as 
surveillance and reporting systems are often 
inadequate within these contexts.14 There is 
evidence that maternal and perinatal mental 
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disorders are more common in LAMICs15 and 
further evidence supports an association be-
tween perinatal and maternal mental illness 
and a number of negative infant outcomes 
(including low birth weight, under-nutrition, 
poor growth, diarrheal disease and impaired 
motor and cognitive development).16 Mental 
illness and disability is both a cause and out-
come of traumatic injuries and accidents.17 
Finally, substance use disorders commonly 
co-occur with mental illnesses and are as-
sociated with multiple negative health and 
social effects.18

1.2 Global Mental Health Resources

Despite these alarming facts, services for 
mental illness and disability are almost uni-
versally inadequate. Furthermore, while 
advances have been made in general health 
promotion and prevention, the same cannot 
be said for mental disability. Ignorance, prej-
udice and stigma are widespread. This situ-
ation is undoubtedly worse in LAMIC con-
texts. Analysis of data from the World Health 
Organisation’s Atlas Project on mental health 
shows “widespread, systematic and long-
term neglect of resources for mental health 
care in low-income and middle-income 
countries”.19 Essential community-based 
mental health care services exist in only 
half of LAMICs, while only 60% of countries 
worldwide have facilities to train primary 
health workers in mental health care. Within 
Africa and Asia there is a gross inadequacy 
of beds for those requiring hospitalisation 
for mental illness. The median number of 
beds in African countries is 0.34 per 10,000 
population and 73% of these are in psychi-
atric hospitals. In Asia the situation is worse 
with only 0.33 beds per 10,000 population 
and 83% of these located in psychiatric hos-
pitals.20 By contrast, Europe has a median of 
8 beds per 10,000 population and, with the 
exception of some LAMIC countries in Cen-

tral and Eastern Europe, most of these beds 
are in community-based hospitals.21 Many 
psychiatric hospitals remain unsuitable for 
rehabilitation and reintegration of individu-
als admitted with severe mental disorders. 
Similarly, there is major inequity between 
high-income countries (HICs) and LAMICS 
in terms of trained mental health profession-
als. The average number of psychiatrists in 
HICs, for example, is 10.5 per 100,000 popu-
lation, as opposed to low-income countries 
(LICs), where the average number is 0.05 per 
100,000 population.22 Globally, mental health 
receives a disproportionately small propor-
tion of health budgets and mental health 
services are therefore funded from general 
health budgets where they receive low pri-
ority. This is especially the case in countries 
dealing with other major health problems 
such as HIV/AIDS, tuberculosis and malnu-
trition. In terms of mental health legislation 
and policy, LAMIC regions fare especially 
poorly. Globally, approximately a third of 
countries have no such regulations, while in 
Africa only half do. Of those countries that do 
have mental health legislation, a large pro-
portion have not revised their legislation for 
decades, leaving persons with mental illness 
without legal protection.23 

2. The “Mental Health Gap” in South 
Africa

2.1 The Mental Health Burden in South 
Africa

South Africa is a middle-income country 
with a population of 47 million characterised 
by multiple societal-level socioeconomic risk 
factors for mental illness and disability (see 
Table 1). It ranks 13th highest in the world in 
terms of the proportion of the population liv-
ing under the poverty line (50%); is second 
highest in terms of income inequality (GINI 
coefficient is 65); has the 19th highest unem-
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ployment rate (24%); and has a high rate of 
urbanisation, lying 41st with a rate of 1.4%.24 
In addition, South Africa has extraordinar-
ily high rates of crime and violence, one of 
the highest road accident death rates in the 
world, and lies 99th out of 121 countries in a 
2007 Economist rating using a “Global Peace 
Index”.25 It has the 4th highest rate of drug of-
fences and, according to the United Nations 
Office on Drugs and Crime (UNODC), South 
Africa now ranks within the top 30% of coun-
tries in terms of rates of opiate addiction.26 
South Africa is also located at the epicentre 
of the HIV/AIDS pandemic in Sub-Saharan 
Africa with the 4th highest prevalence rate 
(18%) and the greatest number of people liv-

ing with HIV/AIDS worldwide.27 HIV/AIDS is 
associated with a significantly increased bur-
den of neuropsychiatric disease and disabil-
ity including depression, anxiety, psychosis 
and dementia.28 Furthermore, the mortality 
due to AIDS impacts on children, hundreds 
of thousands of whom have been orphaned. 
Child-headed households are now a common 
phenomenon in South Africa. There is now 
substantial evidence that poverty, inequal-
ity, urbanisation, unemployment, trauma 
and violence and substance abuse are major 
environmental risk factors for mental illness 
and therefore increase the burden of mental 
illness and disability within a society.29

Indicator
Ranked in the 
world (total no of 
countries)

Proportion of the population living under the poverty line 50% 13th highest (100)

Index of income inequality (GINI coefficient) 65 2nd highest (134)

Unemployment rate 24% 19th highest (131)

Urbanisation rate 1.4% 41st highest (63)

Murder rate (per 100,000 population) 47.5 3rd highest (121)

Rapes (per 100,000 population) 1.2 1st highest (65)

Assaults (per 100,000 population) 12.1 1st highest (57)

Burglaries (per 100,000 population) 8.9 10th highest (54)

Total crimes (per 100,000 population) 77.2 10th highest (60)

Drug related offences (per 100,000 population) 53.8 4th highest (60)

Incarceration rate (per 100,000 population) 335 18th highest (155)

Road traffic deaths (per 100,000 population) 33.2 24th highest (178)

Opiate drug abuse (per 100,000 population) 0.38 47th highest (133)

Global Peace Index 2.4 22nd lowest (121)

HIV prevalence 18% 4th highest in world
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Indicator
Ranked in the 
world (total no of 
countries)

Number of people living with HIV/AIDS 5.7 
million 1st highest in world

HIV/AIDS deaths per year 350,000 1st highest in world

Tuberculosis incidence (per 100,000 population) 600 9th highest (200)

Life expectancy at birth (years) 48.9 16th lowest (221)

Death rate (per 1,000 population) 17 12th highest (220)

Infant mortality rate (per 1,000 live births) 44.4 59th highest (221)

Suicide rate – total (per 100,000 population) 15.4 22nd highest (106)

Suicide rate – male (per 100,000 population) 25.3 17th highest (103)

Suicide rate – female (per 100,000 population) 5.6 26th highest (103)

Physicians (per 1,000 population) 0.77 119th highest (201)

Psychiatrists (per 100,000 population) 0.28

Psychologists (per 100,000 population) 0.32

Social workers in mental health (per 100,000 population) 0.4

Occupational therapists in mental health (per 100,000 
population) 0.13

Nurses in mental health (per 100,000 population) 10

Psychiatric beds in mental health facilities (per 100,000 
population) 24

Table 1: Socioeconomic and health indicators for South Africa

Until quite recently, there was little in the 
way of epidemiological data on mental ill-
ness in South Africa. However, the South 
Stress and Health Study (SASH), which was 
part of the WHO World Mental Health (WMH) 
Survey Initiative conducted between 2002 
and 2004, reported results of a population-
based survey of 4351 adults.30 The 12-month 
prevalence of any DSM-IV/CIDI disorder31 

was 16.5%, with the most common disor-
ders being agoraphobia (4.8 %), major de-
pressive disorder (4.9%) and alcohol abuse 
or dependence (4.5 %). The authors of the 
SASH study note that prevalence rates of 
common mental disorders are significantly 
higher in South Africa than in another WMH 
African country, Nigeria, and are in fact more 
similar to the rates reported from Colombia 
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plan.36 There is no specific budget for mental 
health either at national or provincial level 
and therefore mental health services are 
funded out of general health budgets where 
they inevitably end up at the bottom of a pile 
of pressing needs when money is allocated. 
In a recent survey of all nine provinces, Lund 
and colleagues found that only 3 provinces 
could report data on mental health expendi-
ture – these reported 1%, 5% and 8% respec-
tively.37 While this range is about average for 
most middle-income countries, it reflects the 
disproportionately low allocation made to 
mental health (given the high prevalence of 
mental disorders and the fact that over 30% 
of disability-adjusted life-years (DALYs) are 
attributable to these disorders).38 

Research conducted in KwaZulu-Natal Prov-
ince reveals gross inequity in the allocation 
of provincial health budgets to psychiatric 
facilities.39 Budget increases to six psychiat-
ric hospitals over the 5-year period (2006-
2010) ranged from 8% to 25% with a mean 
5-year increase of 19% and a mean annual 
increase of 3.8%. This contrasted with budg-
et increases to seven general hospitals over 
the same 5-year period, which ranged from 
29% to 64% with a mean 5-year increase of 
51% and a mean annual increase of 10.2%. 
The median cumulative budget increase for 
psychiatric hospitals was significantly lower 
than that of general hospitals, clearly illus-
trating a pattern of inequitable treatment of 
psychiatric hospitals in relation to general 
hospitals. Furthermore, this analysis showed 
that four of the six psychiatric hospitals sur-
veyed experienced an actual year-to-year 
drop in budget allocations at some point 
during the 5-year period. None of the general 
hospitals experienced a drop in budget dur-
ing the period. This highlights the impression 
that the government does not value psychiat-
ric services and is prepared to sacrifice the 

and Lebanon. Interestingly, both of these 
countries have a number of socioeconomic 
features in common with South Africa and 
likewise have experienced chronic conflict.32 
The SASH study authors also observe that the 
estimated prevalence of substance abuse in 
South Africa (5.8%) was at least about twice 
as high as that in other WMH countries, with 
the exception of Ukraine. With a national 
suicide rate of 15.4 per 100,000 population, 
South Africa is ranked 22nd in the world.33 

2.2 Mental Health Resources in South Africa

Despite South Africa’s progressive mental 
health legislation (i.e. MCHA), multiple bar-
riers to the financing and development of 
mental health services exist, which result in: 
(i) psychiatric hospitals remaining outdated, 
falling into disrepair, and often unfit for hu-
man use; (ii) serious shortages of mental 
health professionals; (iii) an inability to de-
velop vitally important tertiary level psychi-
atric services (such as child and adolescent 
services, psychogeriatric services, neuropsy-
chiatric services, etc.); and (iv) community 
mental health and psychosocial rehabilita-
tion services remaining undeveloped, so that 
patients end up institutionalised, without 
hope of rehabilitation back into their com-
munities. This state of affairs remains un-
changed despite the legislated commitments 
to reform mental health care in the MHCA.

While legislation exists and a mental health 
policy was approved in 1997, to date this 
policy has not been widely published or im-
plemented together with guidelines.34 This is 
due to both administrative and capacity is-
sues and to the low priority given to mental 
health by provincial health departments.35 In 
addition, there is no national mental health 
plan and, at a provincial level, only one of 
nine provinces has a specific mental health 
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expansion of psychiatric services in order to 
maintain general hospital services.

The MHCA made law the introduction of Men-
tal Health Review Boards (MHRBs) in every 
region of the country. The establishment of 
such boards is the responsibility of provincial 
departments of health. These boards have 
“ombuds” functions, representing the inter-
ests of patients, reviewing compulsory treat-
ment, hearing appeals and investigating alle-
gations of abuse. While MHRBs have been set 
up in most regions, their efficiency and effec-
tiveness varies considerably. A recent review 
conducted in KwaZulu-Natal Province, for 
example, reported that the MHRB had visited 
only 7 of the 36 hospitals in the region in the 
preceding 6 months, while 10 hospitals had 
either never been visited or had not been 
visited for more than 2 years.40 The authors 
observe that operational inefficiencies limit 
substantially “the capacity of the Review 
Board or judiciary to intervene timeously in 
the event of a violation of the Act”.

In terms of hospital resources for psychiatry, 
South Africa is not too badly off compared 
with other African countries with 2.1 beds 
per 10,000 population, but fares badly in 
comparison with the European median of 
8 beds per 10,000 population. Of these 2.1 
beds, 1.8 are in psychiatric hospitals and 
0.3 in general hospitals.41 This figure repre-
sents just over 60% of the beds required to 
comply with norms established by the South 
African National Department of Health.42 
Availability of beds for psychiatric care var-
ies substantially from province to province – 
for example, KwaZulu-Natal has only 25% of 
the number of acute beds required to comply 
with norms.43 

Community-based services are worse off: 
there are only 80 day treatment facilities 

available in the country (for a population of 
47 million) and half of these are provided 
and run by a non-governmental organisa-
tion (the South African Federation of Mental 
Health (SAFMH)). In addition, there are 0.36 
beds per 10,000 population located within 
63 community residential facilities nation-
wide and, again, half of these are provided by 
the SAFMH. 

Resources specifically structured for the 
treatment of children and adolescents are 
grossly inadequate. Only 1.4% of outpatient 
facilities, 3.8% of acute beds in general hos-
pitals and 1% of beds in psychiatric hospitals 
are for children and adolescents.44 Informa-
tion is not available for the total number of 
child and adolescent psychiatrists in South 
Africa (and the number varies considerably 
from region to region) but in general there 
are very few. For example, in KwaZulu-Na-
tal Province (which has a population of 10 
million) there are only two such specialists 
within the public health system.

Human resources for mental health care in 
South Africa are desperately inadequate. A 
recent national survey revealed that, per 
100,000 population, the country has only 
0.28 psychiatrists, 0.32 psychologists, 0.4 
social workers, 0.13 occupational therapists 
and 10 nurses.45 Thus, as far as psychiatrists 
are concerned, South Africa has less than 
30% of the number required to comply with 
national norms of 1 per 100,000 population. 
Furthermore, this figure (0.28 per 100,000 
population) falls far below the average for 
other middle-income countries (which is 
approximately 5 per 100,000 population) 
and even further below the average for high-
income countries (which is approximately 
15 per 100,000 population).46 Furthermore, 
most mental health professionals tend to be 
located within urban centres, leaving large 
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rural regions of the country without such 
services. For example, of the 32 psychiatrists 
working in the public health sector in Kwa-
Zulu-Natal Province, only 6 are located out-
side of the major cities.

Thus it is clear that resources for mental 
health care are seriously inadequate in South 
Africa and, given the large burden of disease 
which is undoubtedly increased by socio-
economic conditions of poverty, inequality, 
violence and infectious diseases, there is a 
considerable gap between needs and serv-
ices. This is borne out by recent research. 
In the SASH study, only 28% of adults with 
a severe or moderately severe disorder and 
only 24.4% of those with mild cases received 
treatment.47 Other research in KwaZulu-
Natal shows that a large proportion of the 
population relies on informal services in the 
community for mental health treatment.48 In 
a sample of patients with first-episode psy-
chosis (FEP), Burns and colleagues reported 
that 38.5% had consulted a traditional heal-
er for the incipient psychotic illness prior to 
making contact with formal psychiatric serv-
ices.49 This compares with rates reported 
in FEP patients in other LAMIC contexts – a 
third in Zambia, 24% in Singapore and 23% 
in Iran.50 Consultation with traditional heal-
ers may delay access to care for people with 
early mental illness and this in turn may im-
pact negatively on the course and outcome 
of the illness.51 Traditional healers are more 
geographically accessible and more cultural-
ly accessible to many citizens, particularly in 
the largely rural province of KwaZulu-Natal. 
There is good evidence that a significant pro-
portion of individuals experiencing mental 
health problems in this region consult tra-
ditional healers as their first port of call de-
spite the fact that the services of traditional 
healers are often more expensive than public 
health services.52 In addition to geographical 

and financial barriers, another major factor 
leading individuals to traditional healers is 
societal stigma associated with the use of 
formal mental health services.53 Thus South 
Africa, like most other LAMICs, is character-
ised not just by inadequacies in the availabil-
ity of resources for mental health care but 
also by numerous barriers to access to men-
tal health services.54

3. The Mental Health Gap Is a Human 
Rights Issue

The gap that exists between the burden of 
mental illness and disability and the relative 
lack of mental health resources in South Af-
rica is a human rights issue. The state has an 
obligation to provide services for the health 
needs of its people; and it is clear that servic-
es for those with mental illness and disability 
are woefully inadequate and, for many peo-
ple, inaccessible in that nation. South Africa 
is by no means the only country character-
ised by a mental health gap – indeed most 
countries fall short of meeting the mental 
health needs of their citizens.55 However, 
South Africa is a nation that has publically 
declared its commitment to upholding the 
rights of the mentally ill and disabled – both 
in enacting one of the most progressive piec-
es of mental health legislation in the world56 
and through signing and ratifying the CRPD. 
In making these commitments, the govern-
ment of South Africa has affirmed its belief 
that all members of the society have a funda-
mental constitutional right to care. Emerging 
from decades (if not centuries) of racism and 
discrimination based on ethnicity, the new 
regime has been both passionate and vocal 
in addressing the rights of minority and pre-
viously discriminated groups in society. The 
South African Constitution guarantees these 
rights and it is clear that discrimination on 
the basis of race, gender, sexual orientation 
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or physical disability is punished severely 
within the new dispensation.57 

This is not the case however regarding those 
with mental illness or disability. As is still the 
case in many countries around the world, 
people with mental disabilities face multiple 
forms of inequity and discrimination in their 
daily lives.58 Both outside and within the 
health system, patients encounter discrimi-
nation and prejudice – in the form of reduced 
work opportunities and social opportunities, 
disenfranchisement and restriction of civil 
liberties, inferior treatment of co-morbid 
physical illnesses, and in the form of social 
stigma. This is reflected, as we have seen, in 
the state’s failure to close the mental health 
gap through the provision of resources. This 
means that people with mental disabilities 
experience a fundamental violation of their 
basic right to care by the state. This calls for a 
human rights approach to the mental health 
gap in South Africa as well as in other na-
tions.

4. A Human Rights Approach to Inequity 
in Mental Health Care

The CRPD sets out a framework for a rights-
based approach to disability and in doing so 
“calls for changes that go beyond quality of 
care to include both legal and services re-
forms” and “demands that we develop poli-
cies and take actions to end discrimination in 
the overall society that has a direct effect on 
the health and well-being of the [mentally] 
disabled”.59 The CRPD sets out a number of 
guiding principles:

a) Respect for inherent dignity, individual au-
tonomy including the freedom to make one’s 
own choices, and independence of persons;

b) Non-discrimination;

c) Full and effective participation and inclu-
sion in society;

d) Respect for difference and acceptance of 
persons with disabilities as part of human 
diversity and humanity;

e) Equality of opportunity;

f) Accessibility;

g) Equality between men and women; and

h) Respect for the evolving capacities of chil-
dren with disabilities and respect for the 
right of children with disabilities to preserve 
their identities.60

In addition to these principles, the CRPD 
highlights the importance of a number of re-
lated rights. These include: 

1) Equal recognition before the law, access to 
justice, and legislative reform to abolish dis-
crimination in society;

2) Awareness-raising to educate society, com-
bat prejudices and promote awareness of the 
capabilities of persons with disabilities;

3) The right to life, liberty and security of 
person including freedom from degrading 
treatment, abuse, exploitation and violence;

4) The right to movement, mobility, inde-
pendent living and full inclusion within the 
community including full access to and par-
ticipation in cultural life, recreation, leisure 
and sport;

5) Freedom of expression and opinion, ac-
cess to information and full participation in 
political and public life;
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6) Respect for privacy, for the home and the 
family, including the freedom to make deci-
sions related to marriage and parenthood;

7) The right to equal education, work and 
employment including the full accommoda-
tion of individual requirements;

8) The right to health, habilitation and reha-
bilitation; and

9) The right to an adequate standard of liv-
ing, suitable accommodation and social pro-
tection.61 

With respect to mental illness, how does this 
framework inform our response to the ineq-
uities and discrimination present in society 
and mental health care? Specifically, if we 
take these principles and rights and apply 
them to the South African context, what ac-
tions are required to transform that society 
so that persons with mental disabilities expe-
rience full equality, an end to discrimination, 
and full recognition of their personhood? An 
action plan at national as well as local levels 
would include:

1. The development of a strong advocacy 
movement, led by persons with mental dis-
abilities. Repeatedly it has been shown that 
“user-led” advocacy around issues of legal 
reform, services development, and societal 
transformation has been most effective in 
ending discrimination and stigmatisation 
and achieving human rights for specific mi-
nority communities.62

2. Legislative reform to abolish discrimination, 
outlaw abuse and exploitation, and protect 
personal freedom, dignity, and autonomy. Civ-
il commitment laws that deprive individuals 
of their freedom “must provide for minimum 
substantive and procedural protections that 

protect mentally ill individuals’ fundamental 
agency”.63 In addition, such laws should guar-
antee the rights to counsel, appeal, and re-
view in relation to involuntary commitment 
as well as redress for violations. As mentally 
disabled persons may not be in a position to 
safeguard their personal rights while unwell, 
there should be a mechanism for active mon-
itoring and enforcement of such rights. The 
MHRBs legislated in the MHCA are a good 
start and are intended to fulfil an ombuds 
function.64 However, as discussed earlier, the 
functioning and actual power of these boards 
has so far been inadequate. If this is to be 
more than just a gesture then the state needs 
to act urgently to implement this important 
structure as an effective guardian of human 
rights for the mentally disabled.

3. Legislative reform to enforce equality of op-
portunity, access, and participation in all as-
pects of life. While health-related legislative 
reform is important, this must be accompa-
nied by legal measures aimed at rectifying 
inequalities and discrimination that exist in 
respect of the mentally disabled in social, 
economic, and political facets of society. Sub-
stantive equality requires attention to the 
social context that contributes to the origin 
of mental disabilities as well as to the use of 
mental health services by individuals.

4. Inclusion of mental disability on the agenda 
of development programs and targets such 
as the Millennium Development Goals. At the 
international, national, and regional levels, 
mental disability rights and “needs” must 
be included in programs aimed at achieving 
development targets and alleviating poverty 
and inequality.

5. Mental health and social services reform 
with equitable funding for resources, infra-
structure, and programmes development. 
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Along with other governments, the South 
African government should be pressured 
to heed growing calls for the up-scaling of 
health and social services relevant to mental 
disability as well as increased budget alloca-
tions for mental health.65 Signatories to the 
CRPD and its Optional Protocol must be held 
to account in terms of their domestic plan-
ning. The establishment of the Committee 
on the Rights of Persons with Disabilities as 
a monitoring organ means that citizens of 
States Parties to the CRPD have a means of 
reporting local violations of the CRPD and 
obtaining redress.66 

6. Removal of barriers to access to health 
services encountered by persons with mental 
disabilities. Legal reforms are required to re-
move financial barriers to access for those 
with mental disabilities. Legislation is also 
required to enforce equality and outlaw dis-
crimination based on ethnicity, race, gender, 
and age within health services. Finally, edu-
cation campaigns and programs on mental 
disability and the rights of mentally disabled 
persons should be conducted on an ongoing 
basis within the health service. 

7. Removal of barriers to access to social, 
family-related, accommodation, educational, 
occupational and recreational opportunities, 
and full participation for persons with men-
tal disabilities. Legislative reforms, as well as 
public and institutional education campaigns 
and programmes, should be implemented at 
national and local levels to remove these bar-
riers to access, eradicate stigma, and ensure 
the full participation of persons with mental 
disabilities. Suitable accommodation is a fun-
damental right as enshrined in the CPRD, and 
domestic policies, planning, and legal reform 
need to be informed by an acknowledgement 
of this right. 

8. Service systems reform to move away from 
institutional care toward providing treat-
ment, care, rehabilitation, and reintegration 
within the community. As Alicia Yamin and 
Eric Rosenthal state: 

  “From a human rights perspective, 
people are entitled to live in and receive care 
in the community not because it is more effi-
cient, but because all human beings develop 
their identities within social contexts, and 
have rights to work and study, as well as be 
with family and friends.”67 

Furthermore, planning and decision-mak-
ing power related to care in the community 
needs to be transferred to “the individuals 
and communities that the health system is 
supposed to serve”.68 This means the integra-
tion of “users” and family members into both 
national and local decision-making struc-
tures.

Conclusion

South Africa has “nailed its colours to the 
mast” through enacting legislation and sign-
ing international treaties aimed at uphold-
ing and ensuring the human rights of people 
with mental disability. Despite this, that na-
tion continues to fall far short of meeting the 
needs of its citizens affected by mental ill-
ness. The mental health gap is considerable 
in South Africa, despite a progressive regime 
that has championed the rights of other dis-
advantaged groups in society. While laud-
able, South Africa’s efforts to achieve formal 
equality should not stand alone, without sim-
ilar advocacy focused on the achievement of 
substantive equality for persons with mental 
disabilities. Real life factors such as poverty, 
illiteracy, income inequality, homelessness, 
war and displacement, discrimination based 
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on ethnicity, race, and gender, social exclu-
sion, stigma, and abuse all impact the men-
tally ill individual’s ability to access services 
and realise full personhood within their com-
munities. A rights-based approach to mental 
disability means domesticating such treaties 

as the CRPD. Using the framework of this 
convention and others like it, it is possible to 
formulate an active plan of response to the 
multiple inequalities and discrimination that 
exist in relation to mental disability, both in 
South Africa and in other nations.
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