
The Other ADA:
Defending Title III Public Accommodation Litigation

Matthew T. Anderson

Jaburg & Wilk

3200 N. Central Avenue 
Phoenix, AZ 85012 
(602) 248-1077

Darren M. Creasy

Post & Schell PC

4 Penn Center 
1600 JFK Boulevard 
Philadelphia, PA 19103-2808 
(215) 587-6632

Anne R. Yuengert

Bradley Arant Boult Cummings LLP

1819 Fifth Avenue North 
Birmingham, AL 35203 
(205) 521-8362



Matthew T. Anderson is a partner in the Phoenix law firm of Jaburg & Wilk, 
where he defends a wide range of businesses in catastrophic personal injury and 
wrongful death litigation. Additionally, due to a recent influx of lawsuits filed against 
Arizona businesses alleging violations of the Americans with Disabilities Act, he 
has developed a specialty in defending these matters. He also counsels employers 
in wage and hour disputes and advises on compliance with recently passed 
employment legislation.
Darren M. Creasy is a DRI member and principal in Post & Schell’s Employment 
& Employee Relations Practice Group. He defends and counsels employers on 
best practices, litigation avoidance, and defense strategies in civil actions and 
administrative agency proceedings arising under Titles I and III of the ADA, the 
FMLA, the FLSA, the ADEA, and Title VII, among many other federal and state 
employment statutes.
Anne R. Yuengert is a DRI member and partner with Bradley Arant Boult 
Cummings, LLP. She works with clients to manage their employees and handling 
litigation when it arises. In recent years, she has been working on matters under 
Title III of the ADA, as well as accessibility issues under the Fair Housing Act.



The Other ADA: Defending Title III Public Accommodation Litigation ■ Anderson et al. ■ 3

The Other ADA:
Defending Title III Public Accommodation Litigation

	 I.	 What Does Title III Cover?.............................................................................................................................5
	 II.	 Is a Website a Place of Public Accommodation?...........................................................................................5
	 III.	 What Is a Place of Public Accommodation’s Obligations Under Title III?..................................................7
	 IV.	 What to Do When You Get a Lawsuit............................................................................................................8
Appendix A.................................................................................................................................................................10
Appendix B..................................................................................................................................................................13
Appendix C..................................................................................................................................................................28

Table of Contents





The Other ADA: Defending Title III Public Accommodation Litigation ■ Anderson et al. ■ 5

The Other ADA:
Defending Title III Public Accommodation Litigation

No individual shall be discriminated against on the basis of disability in the full and equal enjoyment 
of the goods, services, facilities, privileges, advantages, or accommodations of any place of public accommo-
dation by any person who owns, leases (or leases to) or operates a place of public accommodation. 42 U.S.C. 
§12182(a).

	 I.	 What Does Title III Cover?
	 A.	 Places of public accommodation must “ensure full and equal enjoyment of goods, services, facili-

ties, privileges, advantage, or accommodations” by the disabled. (42 U.S.C. §12182)

	 1.	 Broad definition of place of public accommodation

	 a.	 A facility operated by a private entity whose operations affect commerce and fall 
within at least one of 12 categories (42 U.S.C. §12181(7)(A)(-L); 28 C.F.R. §36.104)

	 b.	 12 categories—hotels, restaurants, theaters, professional offices (42 U.S.C. §12181(7))

	 2.	 What is not a place of public accommodation?

	 a.	 Condominium owners association in which condominiums are individually owned, 
even if held out for rental to public. Dunn v. Phoenix West II, LLC, Phoenix West II 
Owners Association, Inc., 2016 WL 740294 (S.D.Ala. 2016).

	 b.	 Private clubs and religious organizations (42 U.S.C. §12187)

	 B.	 Obligations are different than Title I (Employment) and Title II (State and Local Government)

	 1.	 More than reasonable accommodation-- affirmative obligations for accessibility when read-
ily achievable even before a disabled person shows up

	 2.	 Age of the facility and when it was last altered matters

	 a.	 If built or altered before 3/15/2012-- 1991 Standards for Accessible Design applies 
(safe harbor) but must meet 2010 Standard if “readily achievable”.

	 b.	 If built or altered on or after 3/15/2012--2010 ADA Standards for Accessible Design 
apply (28 CFR part 36, subpart D, and the 2004 ADAAG at 36 CFR part 1191, appen-
dices B and D)

	 C.	 DOJ is the watchdog—can initiate an investigation or intervene

	 II.	 Is a Website a Place of Public Accommodation?
(Appendix A Article)

	 A.	 Increased consumer use of websites (particularly in hotel and retail industries), means a lot of 
commerce is done over the web and not at a brick and mortar location. Website challenges are 
the flavor of the month for plaintiffs’ access lawyers

	 1.	 Question of accessibility to blind, visually impaired and deaf users who may need

	 a.	 Screen reader technology

	 b.	 Voice synthesizers and text-to-speech conversion software

	 c.	 Text magnification/enlargement tools
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	 d.	 “Alt-tags”—embedded, written descriptions for photographic, video, or audio content

	 2.	 A tester doesn’t have to leave his or her house—just surf the net

	 B.	 Circuit split on whether websites are covered—must the website have nexus with a physical place 
of public accommodation?

	 1.	 Website not covered—Third and Sixth Circuits. Title III only applies to physical struc-
tures—and a website is clearly not a physical structure.

	 a.	 Peoples v. Discovery Financial Services, Inc., 387 Fed.Appx. 179 (3d Cir. 2010). Blind 
plaintiff ’s ADA suit sought to recover prostitute’s excessive charges to his Discover 
card. HELD: Credit card company was not a “place” of public accommodation and 
alleged discrimination did not relate to physical property the company owned.

	 b.	 Ford v. Schering-Plough Corp., 145 F.3d 601, 612 (3d Cir. 1998) (“The plain meaning of 
Title III is that a public accommodation is a place. . . .”)

	 c.	 Parker v. Metropolitan Life Insurance Co., 121 F.3d 1006, 1014 (6th Cir. 1997) (holding 
that “a public accommodation is a physical place”)

	 2.	 Websites likely covered—First, Second and Seventh Circuits—no need for a no nexus to a 
physical facility.

	 a.	 Carparts Distribution Center, Inc. v. Automotive Wholesaler’s Association of New Eng-
land, 37 F.3d 12 (1st Cir. 1994)—by including “travel service” on the list of examples, 
Congress presumed to include service establishments beyond brick and mortar sites 
that conduct business remotely.

	 b.	 Morgan v. Joint Administration Board, Retirement Plan of the Pillsbury Co. and Ameri-
can Federation of Grain Millers, AFL-CIO-CLC, 268 F.3d 456, 459 (7th Cir. 2001)— 
“An insurance company can no more refuse to sell a policy to a disabled person over 
the Internet than a furniture store can refuse to sell furniture to a disabled person 
who enters the store.”

	 c.	 Pallozzi v. Allstate Life Ins. Co., 198 F.3d 28, 32-33 (2d Cir. 1999). Title III was “meant 
to guarantee [the disabled] more than mere physical access.”

	 3.	 It depends—Ninth and Eleventh Circuits—Title III covers both tangible and intangible 
barriers assuming a sufficient nexus to a physical place

	 a.	 Weyer v. Twentieth Century Fox Film Corp., 198 F.3d 1104, 1115 (9th Cir. 2000) (hold-
ing that an insurance company administering an employer-provided disability plan is 
not a place of public accommodation)

	 b.	 Rendon v. Valleycrest Productions, Ltd. 294 F.3d 1279, 1283 (11th Cir. 2002)(holding 
that no ADA provision limits claims for discrimination based on screening or eligibil-
ity requirements to brick and mortar locations)

	 4.	 Illustration: Kidwell v. Florida Commission on Human Rights and SeaWorld Entertainment, 
Inc., No. 16-cv-00403 (M.D. Fla. Jan. 17, 2017). Disabled plaintiff alleged that SeaWorld 
did not provide him with an electric wheelchair or allow his two service dogs entry. The 
court held that the plaintiff did not have standing to bring these claims because there was 
no threat of imminent harm. The plaintiff also alleged that SeaWorld’s website was not acces-
sible to individuals with disabilities. Court held that SeaWorld’s website is not a physical or 
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public place under the ADA. Plaintiff failed to demonstrate how SeaWorld’s website precluded 
access to a specific, physical, concrete space.

	 C.	 Governing Standards for Website Accessibility under Title III?

	 1.	 Not yet

	 2.	 DOJ Advance Notice of Potential Rulemaking in 2010

	 a.	 Later said no proposed regulations expected before 2018

	 b.	 Predictions: (1) Web-based content must be accessible so long as the proprietor markets 
goods and services that fall within the categories of public accommodations contained 
in the statute; (2) “accessible alternatives”—e.g., a staffed telephone line to access the 
information, goods, and services available on the website—will satisfy Title III.

	 c.	 The Trump Administration and de-regulation

	 3.	 DOT has rules under Air Carrier Access Act

	 a.	 Covered airlines are required to make websites that contain core travel information 
and services accessible to persons with disabilities.

	 b.	 The standard for accessibility is measured by compliance with the Website Content 
Accessibility Guidelines 2.0.

	 4.	 DOJ and counsel in civil litigation have signed off on settlements where a company 
agrees to make its website compliant with the Level AA success criteria of the World 
Wide Web Consortium’s Web Content Accessibility Guidelines 2.0.

	 III.	 What Is a Place of Public Accommodation’s Obligations Under 
Title III?

	 A.	 Nondiscrimination against the disabled. Discrimination includes (42 U.S.C. §12182(b)(2)(A)(iv) 
and (v)):

	 1.	 A “failure to remove architectural barriers, and communication barriers that are structural 
in nature, in existing facilities . . ., where such removal is readily achievable; and

	 2.	 If you can demonstrate that barrier removal is not readily achievable, “a failure to make 
such goods, services, facilities, privileges, advantages, or accommodations available 
through alternative methods if such methods are readily achievable.”

	 B.	 What does “readily achievable” mean? (Appendix B Regulations)

	 1.	 42 U.S.C. §12181(9)-- readily achievable means “. . . easily accomplishable and able to be 
carried out without much difficulty or expense.” Factors to be considered include—

	 a.	 Cost—“the nature and cost of the action needed”;

	 b.	 Facility’s resources—the overall financial resources of the facility or facilities involved; 
the number of employees at the facility; or the impact otherwise on operations

	 c.	 Covered entity’s resources—the overall financial resources of the covered entity; size 
of the business/number of employees; the number, type, and location of facilities

	 d.	 Type of operations—“the composition, structure, and functions of the workforce”; 
geographic separateness, administrative or fiscal relationship of the facility or facili-
ties to the covered entity
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	 C.	 Case law

	 1.	 Plaintiff showing noncompliance with ADAAG standard does not equal ADA violation—
still must show removal of the barrier is readily achievable. Access now, Inc. v. Southern 
Florida Stadium Corp., 161 F.Supp.2d 1357 (S.D.Fla. 2001).

	 2.	 Readily achievable is not just about cost—Spector v. Norwegian Cruise Line Ltd., 545 U.S. 
119 (2005)—can’t result in legal obligations that would have substantial impact on opera-
tions, and cannot pose direct threat to the health or safety of others.

	 3.	 Don’t have to destroy historic buildings—Gathright-Dietrich v. Atlanta Landmarks, Inc., 
452 F.3d 1269 (11th Cir. 2006)—barrier removal is not “readily achievable” if it would 
threaten or destroy the historic significance of the building

	 D.	 Value of an audit

	 1.	 Checklist for Readily Achievable Barrier Removal—http://www.adachecklist.org/checklist.
html.

	 2.	 Hire outside consultant and document reasons for not making changes and efforts to come 
into compliance (i.e., businesses have an ongoing obligation to attempt to come into com-
pliance).

	 IV.	 What to Do When You Get a Lawsuit
(Appendix C Article)

	 A.	 Check out the plaintiff

	 1.	 Any history at the store (sales, visits, etc.)

	 2.	 Litigation history—almost always a serial plaintiff

	 3.	 Needs an injury—barrier actually impacted this plaintiff

	 B.	 Check out the facility

	 1.	 Check for dates of construction and alteration to determine what standard applies.

	 2.	 Don’t assume the facts as stated in the complaint, no matter how official they look.

	 3.	 Don’t just look at the allegations in the complaint—look everywhere because the original 
complaint may not limit discovery. Doran v. 7-Eleven Inc., 524 F.3d 1034 (9th Cir. 2008) 
(once plaintiff has established standing about one barrier to access, entitled to discovery to 
identify other barriers).

	 4.	 Make easy fixes. Signage, accessible routes, etc.

	 5.	 Look at client’s other locations for compliance as well.

	 C.	 Check for insurance coverage (unlikely) or indemnity provisions in construction contracts

	 1.	 Address ADA compliance in design and construction contracts

	 2.	 Make sure workers understand compliance

	 D.	 Plaintiff ’s damages problem

	 1.	 No civil penalties but individuals have private right of action and can bring enforcement 
actions and seek injunctive relief. 42 U.S.C. §12188.

	 2.	 No fees unless plaintiff secures a judgment on the merits or a court-ordered consent 
decree, even if the plaintiff “achieved the desired result because the lawsuit brought about 

http://www.adachecklist.org/checklist.html
http://www.adachecklist.org/checklist.html
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a voluntary change in the defendant’s conduct.” Buckhannon Board and Care Home, Inc. v. 
West Virginia Department of Health and Human Resources, 532 U.S. 598 (2001).

	 E.	 The avalanche of letters scaring people and the importance of not overreacting or assuming you 
are in trouble

	 1.	 Steps to take when you get the threatening letter.

	 a.	 Determine coverage and standing

	 b.	 Figure out how much client wants to spend to defend it

	 c.	 Hire an expert

	 d.	 Fix it (but make sure you do it right)

	 2.	 Settlement agreement will not bar a subsequent accessibility lawsuit by a different plaintiff

	 3.	 State AGs fighting back

	 F.	 Expansion of brick-and-mortar claims? See Gomez v. Target Corp., No. 17-cv-20488-CMA (S.D. 
Fla. Feb. 7, 2017) (alleging that Target violated the ADA because the in-store “Price Reader 
kiosks … were not equipped with auxiliary aids for the visually impaired.”).
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Appendix B
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Appendix C
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