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Credit(s) earned on completion of 
this course will be reported to AIA 
CES for AIA members. 
Certificates of Completion for both 
AIA members and non-AIA 
members are available upon 
request.

This course is registered with AIA 
CES for continuing professional 
education. As such, it does not 
include content that may be 
deemed or construed to be an 
approval or endorsement by the 
AIA of any material of construction 
or any method or manner of
handling, using, distributing, or 
dealing in any material or product.
_______________________________________

Questions related to specific materials, methods, 
and services will be addressed at the conclusion 
of this presentation.
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Waiting until things go wrong before taking a careful look at subcontract terms is all too 
often what we see in practice. Too bad. No subcontract, no matter how painstakingly put 
together, can avoid or even anticipate any and all potential problems. There are no magic 
formulas, but paying attention at the outset is well worth the effort -- to shape or reshape the 
terms if possible, or at least to understand what you’re getting into or even to know when to 
walk away.
This topic will review some of the essential features of subcontracts in the hope of 
sharpening drafting skills and enhancing abilities to understand and explain drafts produced 
by others.

Course
Description

Learning
Objectives

At the end of the this course, participants will be able to:

1. You will be able to identify the essential elements that belong in subcontracts.

2. You will be able to describe various ways those elements can be formulated and the implications.

3. You will be able to recognize problem areas to be negotiated.

4. You will be able to review scope of work problems and how to avoid them.

4



Catalog of Clauses
___________________________________

Effective date

Parties
Contract Documents Changes Article
Scope of Work Protest-Work Protocols

Payment Terms Disputes and Claims

Time to start, complete Arbitration / ADR

Default Termination Governing-Law Clause

Convenience Termination Forum-Selection Clause

Exculpatory Clauses Entire-Agreement Clause

Anti-Assignment Clause Anti-Contra Proferentum

Insurance Requirements Entire-Agreement Clause

Indemnification Provisions No Oral Modification Clause
____________________________________________

Common Sense for Subcontracts

Paperwork is not a panacea

People count more than paperwork

Don't try to re-invent the wheel

Keep it short and simple

When writing, be fair

When reviewing, be careful

A subcontract should be
a plan for cooperation,

not a charter for litigation

******
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A Definition

Subcontractor. The term “subcontractor” when used in [the NY lien law]       means a person 
who enters into a contract with a contractor and/or with a   subcontractor for the improvement of 
... real property or [a] public   improvement or with a person who has contracted with or through 
such   contractor for the performance of his contract or any part thereof.

******

Prime contractor

Sub 1 Sub 2 Sub 3

sub-sub

Taxonomy of Subcontracts
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S.O.P. for Scope of Work

When parceling out work to subcontractors, don't just incorporate by reference the 
drawings and       specifications that obviously apply to the  particular subcontractor.

Pay special attention to items of work that relate to other drawings and specifications.

To clarify, use explicit inclusions and explicit NIC's.

Don't depend on broad, catch-all phrases.

Don't forget about ancillary equipment and services.  It ain't just bricks and mortar.

Check and double check.

Checklist for Ancillary Equipment and Services

___ Cranes    ___ Hoists    ___ Elevators    ___ Scaffolding

___ Water    ___ Electricity    ___ Lighting    ___ Heating

___ Trailers    ___ Toilets    ___ Storage Facilities 

___ Staging Areas    ___ Site Security    ___ Clean-up 

___ Debris Removal    ___ Hazardous Materials Removal 

****** 
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Questions for deciding whether to stop work for non-payment

How far behind are the payments?  One installment?  More?
For how much?  What percent of the total price?

Is there a genuine dispute about payment?

How far along is the job?  Just started?  Nearing completion?

How bad does it look for future payments?

Does the subcontract set forth criteria for suspending work?
So many days late?  Other?

I Is advance warning required by the subcontract?
By local law?

Does the subcontract forbid suspending work?
Is such a provision valid under local law?

Is there a payment bond?

******

Typical Payment Bond Coverage

subcontractor

sub-subcontractor supplier

Payment bond

supplier
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Example of Derivative Mechanics Liens                            

Owner                                 

Prime Contractor

Subcontractor A Subcontractor B

Owes $100

Owes $100 Owes $100

Lien = $50 Lien = $50

Changes Article: Common Provisions

Changes may be ordered

For changes in main contract or just in subcontract

For extras or for deletions

Extras must be within general nature and scope of subcontract

Extras to main contract sometimes limited to stated percentage of  contract price,
by law  for competitive-bid public contracts

Changes must be ordered in writing

By person with authority

Subcontractor must comply with change orders

Pricing methodology

If disagree on price, sub must do work, but may reserve right to
claim more

******
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Chain of Contracts                                                                         

Owner

Prime Contractor

Subcontractor 1                Subcontractor 2              Supplier

Sub-subcontractor            Supplier                      

Paradigm for a Pass-Through

A.  Prime agrees to make claim against owner for benefit of subcontractor.

B.  Prime commits to pay over to sub proceeds of claim.

C.      Sub agrees to settle for amount so obtained.

******
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Subcontractors Beware

Of limitation-of-remedy clauses, for example, 
that waive the right to stop work for late 
payments

Of forum-selection clauses that require litigation
in distant or inconvenient places

Of one-sided options that give the prime contractor
sole control over whether to choose arbitration or 
court

Of clauses that bind the sub to the outcome of
dispute-resolution proceedings to which the sub is
not a participant

Of “pay when paid” provisions, in jurisdictions 
where enforced

******

Varieties of Disputes Provisions

Ordinary law courts (the “default setting”)

Waiver of jury trial

Forum-selection provisions

Choice-of-law provisions

Time-to-sue limitation

Tie-in to main contract disputes procedure

Automatically bound by main-contract determination

Mediation

Varieties of Disputes Provisions
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Arbitration versus Court

Costs

Motions

Document Discovery

Depositions

Site Inspections

Scheduling

Evidence

Expertise

Time to Decision

Sureties

Appeals

******

Course Evaluations

In order to maintain high-quality learning experiences, please 
access the evaluation for this course by logging into CES Discovery 
and clicking on the Course Evaluation link on the left side of the 
page.
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This concludes The American Institute of Architects 
Continuing Education Systems Course

Lorman Education Services

Michelle Shepherd – C.E. Coordinator

mshepherd@lorman.com

Thank you for choosing Lorman Education Services 
for your continuing education needs.
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