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Rena E. Kreitenberg is the 2018-19 chair of the Los Angeles Lawyer Editorial Board. She is a part-
ner in the Los Angeles law firm of Mesisca Riley & Kreitenberg LLP where her practice focuses on
civil litigation and appeals, emphasizing real estate, negligence, and employment actions.

years and more change is coming. “Change is hard. Change is tough. Change is
good,” writes LACBA President Brian Kabateck, who took office July 1. In his
President's Page this month, Brian lays out a detailed “roadmap” to greater
financial stability and prosperity for LACBA in the year ahead.

New Barristers President Jessica Gordon proudly notes that the Barrister
Section now has more than 11,000 members, making it the largest of LACBA’s
26 practice sections. The Barristers have an ambitious agenda for the year
ahead and myriad opportunities for new and young lawyers to participate.

The pro-business Tax Cuts and Jobs Act of 2017 signed into law by President
Trump in December will impact nearly every tax-paying and tax-exempt entity
in the United States as well as many outside the country. LACBA member Daniel
L. Hess, a tax attorney and CPA, walks us through key provisions that affect
professionals, high-net worth individuals, and businesses.

California is the largest legal marijuana market in the country, but because
pot is illegal under federal law, federally insured banks cannot handle money
from marijuana sales without risking criminal charges. In his article, “Cannabis,
Cash, and Crime,” LACBA member Richard P. Ormand, who represents busi-
nesses, banks, and investors in this emerging industry, examines the “the ugly
patchwork of inconsistent regulatory and legal approaches taken by different
federal agencies” that create a dangerous climate for marijuana entrepreneurs
forced to operate on an all-cash basis.

In 2010, Los Angeles Lawyer published an article titled “Death of Copyright”
by Los Angeles intellectual property lawyer Steven T. Lowe. Of the 48 copyright
infringement cases against studios or networks that resulted in a final judgment,
“the studios and networks prevailed in all of them,” Lowe wrote. Eight years
later, Steven is back with an updated report on the state of copyright infringe -
ment cases. This time, the news is a little better.

Where were you on this day in 1988? Imagine that you were arrested, wrongly
convicted of murder, and that you spent the next 30 years on death row.
Constitutional lawyer Stephen F. Rohde reviews The Sun Does Shine: How I
Found Life and Freedom on Death Row, Anthony Ray Hinton's harrowing
story of spending half his life in just such a nightmare.

In the great 1957 courtroom drama, Witness for the Prosecution, Charles
Laughton cross-examines Marlene Dietrich and, at the end, expresses his
opinion of her testimony: “The question is whether you were lying then or are
you lying now…or whether in fact you are a chronic and habitual liar.” In his
Closing Argument, Los Angeles family law attorney and LACBA member
Franklin R. Garfield narrates how he attempted to fulfill a dream that someday
he would get to deliver that line in court.

Deborah Kelly’s “On Direct” interview with top trial lawyer Tom Girardi
rounds out our coverage.

The July/August issue of Los Angeles Lawyer celebrates
the beginning of a new year at the Los Angeles
County Bar Association, a time of new leadership,

new section and committee appointments, new goals, and
new directions. LACBA has weathered big changes in recent

http://www.lacba.org/myaccount
https://www.amazon.com/gp/help/customer/display.html?nodeId=201365340
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IF YOU BELONG TO ENOUGH VOLUNTEER ORGANIZATIONS, you
have read countless messages from a new president taking charge
of an old organization. On a lot of those pages, the new president
promises to keep up the good work and hold the organization
steady for the next year. This is not one of those.

Change is hard. Change is tough. Change is good. A year ago,
Michael Meyer took over as president of the Los Angeles County
Bar Association (LACBA) when things were in turmoil. Michael
has made us stronger, ushering in an era of openness and trans-
parency. We need to continue to evolve our organization in the
coming year. This will be our road map.

Fiscal Responsibility

Where We Are: Under Michael’s leadership
and with the work of people such as
Bill Winslow and John Hartigan, LACBA
has a balanced budget. The association’s
expenses and operation costs have been
brought under better control. Michael’s
installation event in December for the first
time in many years not only broke even
but also made a $90,000 profit, which was
donated to LACBA’s Domestic Violence Legal Services Project.
LACBA’s charitable arm, Counsel for Justice, is raising money
and by the end of the year will be on track to fund all operational
costs and expenses. In addition, we have given our sections new
freedom to run their own programs as long as they break even
by the end of the year.

Where We Are Going: We must exercise austerity in operating
LACBA. We must do more with less while controlling costs and
expenses at a time when people are being asked to give us their
hard-earned dollars in the form of membership dues. We need
to do the best we can to spend that money wisely. LACBA
Executive Director Stan Bissey and senior staff are coming up
with innovative ways every day to save money.

Counsel for Justice needs to become not only completely inde-
pendent but also a fund-raising machine. Its nonprofit programs
should be wildly attractive to benefactors in Los Angeles County—
including those who are not lawyers—who are interested in pro-
tecting the victims of domestic violence, assisting those living
with HIV and AIDS, helping veterans in court, addressing immi-
gration issues in a tumultuous time, and the continuing problem
of providing legal services to those less fortunate. There is no
reason Counsel for Justice each year cannot raise millions to
support these programs from individual donors, members of
LACBA, and foundations and charitable organizations.

Finally, we need to launch an aggressive capital campaign.
LACBA carries $1 million to $2 million in debt on a revolving
line of credit. This needs to be retired. The most successful and
profitable lawyers in Los Angeles need to participate in this pro-

gram by donating money to LACBA and helping us in this capital
campaign to retire the debt. We are going to look to former
LACBA leaders to run this program.

Member Outreach

Where We Are: We will institute a new dues structure for all
members in the 2019 LACBA year to encourage new membership
and make the organization stronger. LACBA sections have been
encouraged to grow membership in both the sections and in
LACBA by instituting a new “bring a guest” program. The

Bridging the Gap program, which introduces new lawyers to the
practice of law, was reinstituted in April after being dormant for
many years. 

Where We Are Going: In my concurrent roles as president of
LACBA and chairman of the Loyola Law School Board of
Directors, I have a growing appreciation for the next generation
of lawyers. They need to find LACBA relevant. Vibrant young
lawyers who want to be great lawyers and want to embrace the
practice of law in all aspects need a home where they can share
ideas and work with their colleagues. We need to do a better job
of providing that forum.

Our new dues structure will make LACBA membership more
affordable for newer lawyers. Not only are first-year new admittees
now given free membership to LACBA, but second-year lawyers
are extended the same free membership. We will continue to
offer free membership for all law students in California.

The Organization

Where We Are: We are privileged to have a phenomenal new
executive director, Stan Bissey, former executive director of the
California Judge’s Association. In addition, we now have a vice
president, Philip Lam, dedicated exclusively to diversity and

president’s  page BY BRIAN S. KABATECK

The Road Ahead: Where LACBA Is and Where We are Going

During the coming year, you can expect more change. Not everyone

may like the change, some people may be resistant to the change, 

but we must change and move forward.

The 2018-19 president of the Los Angeles County Bar Association, Brian S.
Kabateck is founder and managing partner of Kabateck Brown Kellner LLP in
Los Angeles where he practices in the areas of personal injury, insurance
bad faith, pharmaceutical litigation, wrongful death, class action, mass torts,
and disaster litigation.
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inclusion.  Steve Statathos joins us as part-
time general counsel in recognition that
LACBA does not need a full-time general
counsel on staff. We have begun using
more volunteer lawyer members as outside
counsel for legal matters that are relevant
and important to LACBA. In addition,
there are no executive committee sessions
of the LACBA Board of Trustees.

Where We Are Going: The sections
need to continue with complete indepen-
dence and to be allowed to grow and suc-
ceed while driving more prospective mem-
bers to join LACBA.

The association has many committees,
and they have to be analyzed and consid-
ered. Some may be stale while others need
to be revitalized to become relevant to the
people of the County of Los Angeles, not
just lawyers. We need to immediately
launch a deep dive into the bylaws and
policies and procedures of LACBA. While
that may seem dry and uninteresting to
some, it is critical for us to modernize our
rules and make them easy to understand
and follow.

Our magazine, Los Angeles Lawyer,
while revered by some, needs a facelift.
We plan to explore the possibility of adding
shorter intellectual articles, a wider range
of topics, and human interest stories about
lawyers of all ages succeeding in their per-
sonal and professional lives.

We must increase access though digital
LACBA, membership online, e-membership
for out-of-county members, outreach to
affinity associations and other associations,
and membership summits. We will continue
the outstanding work we are doing through
the Domestic Violence Legal Services Proj -
ect, Immigration Legal Assistance Project,
Veterans Legal Services Project, and AIDS
Legal Services Project, supported by the
Counsel for Justice with the full support
of the LACBA leadership.

Moving Forward

This is just the beginning of the needed
change to bring LACBA forward. During
the coming year, you can expect more
change. Not everyone may like the change,
some people may be resistant to the
change, but we must change and move
forward. 

I want to single out Michael Meyer for
the phenomenal job he did as LACBA pres-
ident and will continue to do over the
course of the next year as the immediate
past president. Michael, at a time when
he had no need to give back selflessly to
this organization, rolled up his sleeves,
made a huge personal commitment, and
saw his life change. I urge all of you to
reach out to Michael and thank him.    n

http://www.waronzof.com
http://www.onelegal.com/lacba
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on  direct

THOMAS V. GIRARDI, founding partner of
Girardi & Keese, has obtained nu-
merous multimillion dollar verdicts
and settlements, handling claims in-
volving wrongful death, commercial
litigation, products liability, bad faith
insurance, and toxic torts. In 2003,
he was inducted into the Trial
Lawyer Hall of Fame by the Califor-
nia State Bar. Girardi is a member of
the board of directors and former
president of the International Acade-
my of Trial Lawyers. He is also the
first trial lawyer to be appointed to
the California Judicial Council, the
policymaking body of the state
courts.

Thomas V. Girardi Trial Attorney

ary of 1965. What has stayed the same for
you? It’s so exciting…from the first trial
until today. When the jury buzzes three
times, it means you’re about to get your
report card.

What is the biggest change in the law
you’ve noticed over that last 50 years?
When I was a young lawyer, lawyers
treated each other nicely. The vast majori-
ty of the legal profession—certainly ad-
versarial—were nice. Now, there is so
much hostility—even on things that are
routine. There has been a terrible breach
with respect to decency in the trial factor.

Why? I’m not sure. Maybe there are too
many lawyers, and there becomes a big
desire to bill the heck out of it.

In 1970, you were the first lawyer in Cali-
fornia to win $1 million for a medical mal-
practice case. What did that feel like? In-
credible! This young person I represented
was the president of Compton High
School. He got in a fight and was taken
to the hospital. The hospital called his
parents and said, “Percy is drunk. Come
take him home.” The mom and dad said
he didn’t drink, but the hospital loaded
Percy into the back of their car. He woke
up a quadriplegic.

Do you prepare differently for high-profile
cases? I prepare the clients differently;
they have to know they are being
watched.

Thousands of cases, hundreds of trials—
what do you look for before taking on a
case? You need to be a good guy or gal,
and I want to help.

During the Erin Brockovich movie, your
part in the story was played by Peter Coy-
ote. Not Brad Pitt? I was mad; I was going
to sue them.

You were on set for the filming of the
Oscar-generating movie. What did you like
about that? I got to know Julia Roberts
really well.

Your firm has recovered more than $11 bil-
lion in settlements and verdicts. What is
your advice to young attorneys? Make
sure that you love it. It’s an unbelievable
amount of work, but it’s a fun job. I’m
just as happy about doing things today as
I was when I first started.

Were you frightened the first time you
stood in front of a judge? Of course. If
you don’t have some emotion, you’re not
really involved.

Do you sleep the night before a trial? I can
but not for very long.

What is misunderstood about your prac-
tice? We try to help people who have
been harmed by the bad conduct of some-
body else. What the trial lawyers have
done is really important.

What was your first job? It was pretty
profitable—Tommy’s Popsicle Stand. My
mom made them with two different fla-
vored layers.

What is the characteristic you most ad-
mired in your mom? My dad was the
sweetest, kindest, and nicest person in the
world. My mom—I think this is where
the drive comes from—she was tough. I
hope I have a little bit of both of them.

“Super Lawyer,” “Trial Lawyer Hall of
Fame,” and “Lawyer of the Decade”: What
do these mean to you? It means so much
because these awards come from your
peers. Others in your profession say,
“This guy deserves this.” That’s why it’s
so nice. The medal, the trophy—that’s ir-
relevant.

Do you have another goal? No, not like
that. My only goal is that trial lawyers
are perceived in the way they should be
perceived.

You were the first trial lawyer to be ap-
pointed to the California Judicial Council.
What is the most challenging issue faced
by our state courts? Not enough judges or
staff. Who cares about the court when

INTERVIEW BY DEBORAH KELLY

What makes you the happiest? To see a
wonderful law firm, everybody getting
along so well, and the good work we do
to change bad stuff that happens.

You attended Loyola Law School and fin-
ished with an L.L.M. from New York Univer-
sity School of Law. Why did you want to
become a lawyer? Perry Mason was on
television, with his secretary, Della Street,
and investigator, Paul Drake. I said,
“Man, that’s what I want to do. I want to
be Perry.”

You were admitted to practice law in Janu-
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you have to do something about the pot-
holes in the road?

Your firm produces the radio show Cham-
pions of Justice? What are our obstacles to
justice? One is the judges who are ap-
pointed at the federal level. To have the
philosophical bent of the jurist to be the
deciding factor is terrible.

Two of your specialty areas are toxic torts
and products liability. Do corporate giants
care about consumers? In almost all of the
cases that I have now, there is a moral
issue involved. We can prove knowledge
that the product is going to harm people.
A lot of times, we’ll get something in the
mail—no return address, printed, with
some very devastating stuff that they
knew about.

Are government regulations capable of
keeping big business in check? They are a
joke.

California legislated medical malpractice
with a pain-and-suffering cap of $250,000.
Thoughts? I was up in Sacramento in the
1970s when Jerry Brown said, “Tom,
don’t worry about it, Rose (Bird) already
told me it was unconstitutional.” Some-
how, decades later, it’s still here. The tax-
payer ends up paying for the damage in-
stead of the guy who did the harm.

Some people believe tort reform should in-
clude elimination of the contingent fee. Do
you agree? I don’t think there is one per-
son on a contingent fee who wants it to
be eliminated. They are primarily for peo-
ple who have been harmed, and the last
thing they have is $2 million for a lawyer.

Arbitration clauses? Disgusting.

Is there one particular case that remains
close to your heart? While a husband and
wife were sleeping in their camping tent,
white hot gas came pouring down from
the lantern, massively scarring the lady.
At the trial, she was eight months preg-
nant, and Coleman proved it wasn’t a de-
fective lantern. Two months later, I got a
picture of a baby in the mail from my
client. She wrote, “Tom, we hope our son
has the same heart that you have, so we
named him Gerard.”

Erika Jayne, your wife, is a busy entertain-
ment star on The Real Housewives of Bev-
erly Hills. When do you manage to get a
date night? She’s not just busy with the
TV shows. She also tours with her singing
and has had 11 number one hits on Bill-
board’s Dance Club Songs chart. So, we
schedule our time together.

For example? We go to Madeo’s in Beverly
Hills.

What do you order there? You can walk in
there and say, “Just bring me something.”
Everything is good.

What is your favorite hotel? In New York,
it’s the St. Regis.

Do you have a private chapel on your prop-
erty? It was Erika’s idea and it’s really
pretty.

You donate to worthy causes. Is there one
that is special to you? Loyola Law School
is important to me. I built a building there
and named it after my dad.

Who is on your music play list? Frank
(Sinatra).

Do you have a favorite song? “My Way.”
If you listen to that, Holy Toledo!

How do you get your news? TV.

What book is on your nightstand? Pages
from the book my wife is writing: “Pretty
Mess.”

Which magazine do you pick up at the doc-
tor’s office? People, because I don’t read it
at home.

What do you do to enhance your longevi-
ty? Work out and keep my mind active.

What is your favorite exercise? I exercise
with a trainer five days per week, and he
changes the exercises every time.

Any retirement plans? I hope not; I’m fi-
nally getting good at this.

What is the one feature you wish you could
operate on your iPhone? I think phone de-
pendency is a problem. How can you per-
suade with the phone?

If you were alone with President Trump,
what might you ask him? Would you pos-
sibly step down?

What are the three most deplorable condi-
tions in the world? Poverty and hunger in
the world. Opiate problems in the United
States. Young people not being able to get
the proper education to be able to truly
fulfill dreams that they have.

Who have been our two strongest world
leaders? Abraham Lincoln, who said, “If
slavery is not wrong, then nothing is
wrong,” and Martin Luther King. He was
the first real step in unifying this country.

What would you like written on your tomb-
stone? He cared.

http://www.thespanishgroup.org/legal
http://www.aikinsmediation.com
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YOU NEVER KNOWwhere a cup of coffee can lead. Five years ago,
my former boss asked me to join him for a quick meeting over
coffee with an officer of the Los Angeles County Bar Association
(LACBA). I can’t remember all of the details of the meeting, but
I do remember that it quickly turned to a cross-examination about
my involvement (or lack thereof) in LACBA. Fast forwarding to
the present, I am president of the LACBA Barristers Section. I
am still not sure how this happened (and neither is my eternally
patient husband), but what I do know is that my openness to dis-
cussing an opportunity changed the trajectory of my career and
paid immeasurable dividends in the process.

For many of us, the transition from law
school to the practice of law is somewhat
akin to being dropped in an unknown loca-
tion without an iPhone. What we learned
in law school has, at best, a nodding acquain-
tance with what we do now. And, after
excelling at every level of school, the first
year of practice can be humbling.

In a region where many of us drive to work, go home, and do
it all over again (and again), it is easy to fall into a rut. Monday
becomes Thursday becomes Sunday, and suddenly years have
passed and you have not broadened your legal network. That, in
part, is when the Barristers come in. Dedicated exclusively to new
and young attorneys, the Barristers Section provides opportunities
for its members to make meaningful connections they would oth-
erwise not make. I experienced this firsthand, as many of my best
professional relationships began at Barristers programs.

Barristers Section eligibility is limited to attorneys under 37
years of age or within their first five years of practice, assuring a
membership of similarly situated colleagues. Our membership
includes attorneys working at prestigious firms of all sizes;
ambitious public sector attorneys at local, state, and federal levels;
in-house counsel at major corporations; public interest attorneys
at local and national legal services organizations; and others.
These are the people you will find at our events, which are always
free and often offer complimentary adult beverages.

The Barristers Section has more than 11,000 members and is
the largest of LACBA’s 26 active sections. Our size brings oppor-
tunities to meet new friends and colleagues in venues other than
offices and courtrooms, to learn from the brightest minds in our
profession, to help members of our community in direct and tan-
gible ways, to teach, and to write articles in publications like Los
Angeles Lawyer magazine.

Each January, we host the Barristers Bench Meets Bar event
with more than 30 esteemed members of the judiciary—an event
that allows and encourages young attorneys to meet and mingle
with judicial officers in an informal setting. We also host quarterly
“socials” where more than 100 Barristers meet and form con-
nections to their peers in other practice areas. Both events are

free to Barristers.
We also host educational events offering continuing legal edu-

cation on topics specifically aimed at newer attorneys. A program
on different legal career paths, for example, may feature a distin-
guished panel including the general counsel of a major company,
chairs of major law firms, and prominent public officials.

We also offer pro bono training by partnering with LACBA’s
Veterans Legal Services Project where experienced attorneys train
Barristers on expunging tickets, warrants, and other infractions,
in addition to assisting veterans in need of these legal services at

a monthly clinic.
Finally, our committee dedicated to law student outreach offers

local law school students a long list of Barristers willing to conduct
mock interviews. We would love to add even more of you, so
please let us know if you are willing to be on this list. The
committee also partners with local law schools on social events.

This year, I am excited to introduce two new committees: a
Membership Committee and a Social Media Committee. The
Membership Committee is charged with putting on at least three
fun social events—a curling tournament, for example, or a comedy
show of lawyer-comedians. The Social Media Committee will
manage our social media accounts and promote our events online.
For more information about these committees, please contact me
directly at jgordon@thompsoncoburn.com or by phone at 310-
282-2507.

Involvement with the Barristers can break up your routine
and connect you to people you would otherwise never meet and
push you to do things you would otherwise never do. We are all
busy, and while the default position is to save your limited free
time for known quantities like Netflix, I would encourage you to
begin building your professional network as soon as possible.
You are not in law school anymore, and the legal community,
outside of your firm, is no longer handed to you. Make the time
to start participating in organizations like the Barristers. Start
with one cup of coffee with someone in the Barristers and, who
knows, maybe you will be writing this article in five years.         n

barristers tips BY JESSICA G. GORDON

Getting Involved with LACBA Barristers

The Barristers Section provides opportunities for its members to 

make meaningful connections they would otherwise not make.

The 2018-19 president of the Los Angeles County Bar Association Barristers
Section, Jessica G. Gordon is a trusts and estates attorney at Thompson
Coburn LLP. She also serves on the Executive Committee of the LACBA Trusts
& Estates Section.



http://attorneysleasespecialist.com


14 Los Angeles Lawyer July/August 2018

KE
N

 C
O

RR
A

L

highly anticipated Tax Cuts
and Jobs Act (TCJA) was

signed into law by President Trump on
December 22, 2017.1 Although a number
of proposals were changed or rejected
prior to final passage to enable the bill to
pass in the Senate on a narrow 51-48 vote,2

the TCJA will impact nearly every tax-
paying and tax-exempt entity in the United
States as well as many outside the country.
Nevertheless, most of the changes that
affect individuals expire after 2025, many
of the business provisions change over
time, and many items are indexed for infla-
tion.3 Moreover, since the passage of the
act was entirely partisan, the provisions
are likely to change if there is a change in
the controlling party, which makes long-
term planning uncertain.4

Beginning in 2018, taxable income on
a married filing jointly basis of $400,000
to $600,000 is subject to tax of $91,379
(22.8 percent) plus 35 percent of the excess
over $400,000. Joint taxable income over
$600,000 is subject to tax of $161,379
(26.9 percent) plus 37 percent of the ex -
cess over $600,000.5 Taxable income 
on a single filing basis of $200,000 to
$500,000 is subject to tax of $45,689.50

(22.8 percent) plus 35 percent on the ex -
cess over $200,000. Single income over
$500,000 is subject to tax of $150,689.50
(30.1 percent) plus 37 percent on the excess
over $500,000.6

The long-term capital gains rate for
most capital assets and the rate on qualified
dividends remain at a maximum of 20
percent.7 Carried interests in partnerships
must now be held for three years to qualify
for the 20 percent rate.8 The alternative
minimum tax (AMT) was retained for
individuals only with a rate of up to 28
percent and increased exemption amounts
of $109,400 for married joint taxpayers
and $70,300 for single taxpayers.9 Most
AMT long-term capital gains are still taxed
at a maximum of 20 percent.10 With the
new controversial limit on deductions for
state and local taxes by individuals of
$10,000 per year, fewer individual tax-
payers will be subject to the AMT. The
net investment income tax (NIIT) of 3.8
percent continues to apply to investment

Daniel L. Hess is director of taxes and has served
as chief financial officer for Sunrider International
in Torrance, California. He is a certified specialist
in taxation law and a CPA.
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and passive income if the taxpayer’s mod-
ified adjusted gross income exceeds
$250,000 joint and $200,000 single.11 The
additional Medicare tax of .9 percent also
remains.12 Earned income of a child is
taxed at the single rates, and net unearned
income of a child is now taxed according
to the less favorable trusts and estates
brackets.13

Alimony or separate maintenance pay-
ments will no longer be deductible to the
payor or taxable to the recipient for agree-
ments executed after December 31, 2018,
or for earlier agreements modified to apply
the change in the law.14

Out-of-pocket medical expenses over
7.5 percent of adjusted gross income (AGI)
are deductible for 2017 and 2018.15 It has
been well publicized that the state and
local tax deduction for individual income
and nonbusiness property and sales taxes
will now be limited to a total of $10,000
per year.16 Deductible mortgage interest
on qualified residence debt issued after
December 15, 2017, is limited to interest
on principal up to $750,000 (the mortgage
interest deduction for mortgages up to $1
million is grand fathered in for mortgages
in effect prior to December 15, 2017).17

Beginning in 2018, the deduction for inter-
est on home equity debt up to (and even
exceeding) $100,000 is generally only de -
ductible so long as the combined $750,000
of debt threshold is not exceeded.18 Cash
donations to public charities may now be
deductible up to 60 percent of AGI.19

Charitable deductions will no longer be
allowed for payments for college athletic
event seating rights.20 Casualty and theft
losses will only be allowed for presidentially
declared disaster areas.21 The individual
health insurance mandate penalty is re -
pealed beginning in 2019.22 Miscellaneous
itemized deductions will not be allowed
from 2018 to 2025, which potentially
affects law firm employees and partners
who incur unreimbursed em ployee business
expenses. Other examples of nondeductible
miscellaneous expenses include tax prepa-
ration fees, investment advisory fees, and
union dues.23 The phase-out on itemized
deductions has been suspended from 2018
to 2025.24

The standard deduction has been in -
creas ed to $12,000 for individuals, $18,000
for heads of households, and $24,000 for
joint filers for 2018 to 2025.25 Personal
exemptions are suspended from 2018 to
2025.26 With the increased standard deduc-
tion and the new limits on itemized deduc-
tions, the great majority of individuals will
be able to avoid itemizing and thereby
simplify their federal tax returns. The child
tax credit has been increased to $2,000

per child ($1,400 of which is refundable)
and $500 for other de  pendents.27 This
credit is available to joint filers with AGI
up to $400,000 and single filers with AGI
up to $200,000.28 The TCJA allows Section
529 plans to distribute up to $10,000 per
student per year for enrollment in a public,
private, or religious elementary or sec-
ondary school.29 

The act did not repeal the estate and
gift tax. However, it doubled the estate
and gift tax exemption amount from $5
million to $10 million per person ($11.2
million per person and $22.4 million per
married couple after adjusting for inflation)
beginning in 2018 with any excess subject
to tax at 40 percent.30 This increased ex -
emption amount remains indexed for in -
flation but expires in 2026 (like most of
the individual changes), so wealthy indi-
viduals should consider making gifts before
the increased amount expires.

Example: Harry and Jessica are mar-
ried with two young children and
earn annual salaries as law firm asso-
ciates of $180,000 and $210,000,
respectively. They have interest in -
 come of $12,000, interest expense
of $46,000 on mortgage debt of $1.4
million (which includes $100,000 
as a home equity line of cred it), char-
itable contributions of $13,500, Cal -
ifornia state income tax of $24,000,
and Los Angeles County property
tax of $13,000. Their projected 
U.S. income tax for 2017 (pre-TCJA)
and 2018 would be $79,356 and
$73,985, respective ly.31 Their pro-
jected California in come tax for 2017
and 2018 would be $26,408 and
$26,377, re spec tive ly.

Professional and Business Taxpayers

The TCJA has the potential to greatly ben-
efit profitable domestic-based businesses.
This includes C corporations, which are
generally subject to tax at the corporate
level with their shareholders paying tax
on dividends, and certain pass-through
(flow-through) businesses, including S 
corporations, limited liability companies,
partnerships, and proprietorships in which
the tax is generally only incurred at the
shareholder, member, partner, or proprietor
level. Thus, law firm clients will likely be
affected by the act in varying degrees.
However, California attorneys with high
earnings may not notice a significant reduc-
tion in their own or their firms’ federal
income tax liabilities on earnings from their
law practice. Some may see an increase in
federal tax based on the new limitation on
deducting personal state and local taxes.

Despite the potential business tax sav-

ings under the act for C corporations, the
choice of entity decision for U.S. tax pur-
poses would generally be expected to
remain the same except in narrow circum-
stances. Con sider ations that may affect
the decision include the extent to which
the C corporation or its shareholders would
be subject to state income tax, whether
the C corporation intends to distribute its
income currently, the extent to which the
new IRC Section 250 37.5 or 50 percent
exclusions would be available to the C
corporation, and whether the new Section
199A 20 percent deduction would be
available to the flow-through entity. Calif -
ornia attorneys are generally most tax-
efficient as sole proprietorships, profes-
sional corporations with S corpor ation
elections, or as registered limited liability
partnerships.32

The taxable income of C corporations
will now be taxed at a flat rate of 21 per-
cent effective January 1, 2018.33 Also, the
corporate AMT has been repealed.34 The
combined 2018 rate for a Calif ornia C 
co rporation that distributes qualified 
dividends to California shareholders can
range from 45.3 to 54.7 percent if the
corporation distributed all of its income
currently, depending on how much of the
new foreign derived intangible income
deduction (FDII) allowed under Section
250 of the Internal Revenue Code is avail-
able to the domestic C corporation. The
combined rate for a California-based pass-
through entity for California residents in
2018 can range from 42.9 to 50.3 percent,
depending on the extent to which the new
IRC Section 199A qualified business
income deduction is available to the indi-
vidual taxpayer. The highest combined
federal and California rates would have
been 60.9 percent for C corporations as
opposed to 47.6 percent for individually
owned pass-through entities, respectively,
in 2017 (i.e. pre-TCJA).35 

The TCJA will have an impact on cur-
rent and deferred tax balances of publicly
traded and private companies under GAAP
beginning in the fourth quarter of 2017.36 

Annual compensation in excess of $1 mil-
lion each paid to certain officers of publicly
traded corporations is no longer deductible
regardless of whether it is paid as com-
missions or as performance-based com-
pensation.37 The act allows a qualified
employee to elect to defer income for up
to five years from qualified stock received
from his or her employer.38 

Taxpayers that have average annual
gross receipts of $25 million or less for
the three prior tax years can now use the
cash method of accounting regardless of
whether the purchase, production, or sale
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1. The Tax Cuts and Jobs Act of 2017 (TCJA) passed
Congress on a bipartisan basis.

True.
False.

2. Most provisions in the TCJA that affect individuals
are permanent changes.

True.
False.

3. Effective January 1, 2018, the highest federal indi-
vidual income tax rate is 37 percent.

True.
False.

4. The TCJA repealed the net investment income tax
of 3.8 percent.

True.
False.

5. Under the TCJA, individuals may still deduct state
and local income taxes in excess of $10,000 so long
as such taxes are attributable to their trade or busi-
ness.

True.
False.

6. Effective for 2018, the estate and gift tax exclusion
amount is $10 million per person before adjusting for
inflation, which increases the exclusion amount to
approximately $11.2 million per person.

True.
False.

7. Beginning in 2018, the federal income tax rate for
domestic subchapter C corporations is 21 percent.

True.
False.

8. Beginning in 2018, only the corporate alternative
minimum tax has been repealed.

True.
False.

9. The new qualified business income deduction under
Section 199A of the Internal Revenue Code is generally
up to 20 percent of qualified business income from
pass-through entities other than most professional
and investment service providers with high levels of
income.

True.
False.

10.Manufacturers with average annual gross receipts
of $25 million or less for the prior three years may now
use the cash method of accounting.

True.
False.

11. Domestic businesses can expense 100 percent of
the cost of eligible property placed in service from
September 27, 2017, through December 31, 2022.

True.
False.

12. Beginning in 2018, the deduction for investment
interest expense will generally be limited to 30 percent
of a taxpayer’s adjusted taxable income.

True.
False.

13. The limitation on the deduction for business interest
expense does not apply to an electing real property
trade or business.

True.
False.

14. The TCJA limits the deduction for net operating
losses to 70 percent of taxable income before net oper-
ating losses.

True.
False.

15. Beginning in 2018, active excess business losses
for noncorporate taxpayers will now be limited to the
extent they exceed $500,000 on joint returns and
$250,000 on single returns.

True.
False.

16. The TCJA did not modify the existing rules with
respect to “like-kind” exchanges of property under IRC
Section 1031.

True.
False.

17. The TCJA generally denies a deduction for amounts
paid at the direction of a government or governmental
entity in relation to the violation of any law or the inves-
tigation or inquiry by the government or entity into the
potential violation of any law.

True.
False.

18. The TCJA’s provisions comprise a modified territorial
system of taxation of foreign earnings as not all foreign
income is exempt.

True.
False.

19. The tax for the transition to the modified territorial
system of taxation is generally payable over 8 years
by 10 percent or greater U.S. corporate and individual
shareholders of most foreign corporations with such
shareholders.

True.
False.

20. Under the TCJA, domestic C corporations may be
taxed at a federal rate as low as 13.125 percent on for-
eign-derived intangible income from serving foreign
markets.

True.
False.



of merchandise is an income-producing
factor.39 The current-law exceptions from
the use of the accrual method of accounting
were retained, so qualified personal service
corporations and most partnerships with-
out C corporation partners, S corporations,
and other pass-through entities continue
to be allowed to use the cash method even
if they exceed the $25 million gross-receipts
test, as long as the use of the cash method
clearly reflects income.40 This includes large
law firms. The $25 million gross-receipts
threshold is indexed for inflation after
2018.41 Note that accrual-method taxpay-
ers subject to the all-events test must now
recognize gross income for tax purposes
in the year they recognize the income on
their applicable or IRS-specified financial
statement.42 

The act allows domestic businesses to
immediately deduct 100 percent of the
cost of eligible property in the year placed
in service.43 This now includes new and
used property.44 This increase in bonus
depreciation applies for property placed
in service from September 27, 2017,
through 2022 and includes a wider class
of property than under prior law.45 The
similar IRC Section 179 expense amount
has been increased to $1 million with the
phase-out of the expense beginning when
the cost of property placed in service
exceeds $2.5 million.46 Luxury auto depre-
ciation deductions were increased for tax-
payers who do not want to or do not qual-
ify to fully expense the cost of their luxury
vehicles under the bonus depreciation
rules.47 

Pass-Through Businesses

While certain individually owned U.S. pass-
through businesses will now be allowed
to deduct 20 percent of their qualified
domestic business income, it is generally
limited to 50 percent of the reported wages
paid to employees.48 New Section 199A,
which taxes qualified domestic business
income at rates as low as 29.6 percent
(assuming the taxpayer is in the highest
bracket) and benefits a broader range of
taxpayers than the repealed Section 199
Domestic Production Activities deduction
that favored manufacturers. This complex
new provision applies to each separate
qualified business and includes a number
of limitations. Qualified business income
is nonwage income that is calculated
according to a formula, and the benefit is
applied at the partner, member, share-
holder, and individual level.49 In lieu of
the 50 percent of wages limitation, tax-
payers may use 25 percent of allocable
wages plus 2.5 percent of the unadjusted
basis in qualified property for each quali-

fied business.50 Note that the 20 percent
benefit is phased out for professional ser-
vices and consulting businesses such as
attorneys whose taxable income exceeds
$315,000 for married individuals filing
jointly or $157,500 for single filers.51 For
taxpayers who fall under those taxable
income thresholds, the 20 per cent deduc-
tion is not subject to the wage limitation.52 

Example: John is a partner at a four-
man law partnership. His share of
income from the partnership is
$120,000. His share of W-2 wages
paid to employees is $40,000. His
reduction in income under new
Section 199A is $24,000.53 

The deduction for business interest
expense will now be limited to the sum 
of 1) business interest income plus 2) 30 
percent of the taxpayer’s “adjusted taxable
income” for the tax year and 3) auto deal-
ers’ floor plan financing interest for the
tax year.54 Business interest is interest al -
locable to a trade or business that is not
investment interest.55 Adjusted taxable
income is trade or business income before
interest, depreciation, and amortization,
the Section 199A 20 percent deduction,
and net operating losses (NOLs).56 Any
disallowed business interest expense may
be carried forward indefinitely.57 Taxpayers
that meet the $25 million gross-receipts
test are exempt from the interest deduc-
tion limitation.58 The business interest
expense limitation also does not apply to
a trade or business that consists of per-
forming services as an employee or any
electing real property trade or business,
among others.59 

The act limits the deduction for NOLs
created after December 31, 2017, to 80
percent of pre-loss taxable income.60 The
two-year NOL carryback provisions were
repealed.61 Unused NOLs may be carried
forward indefinitely.62 Further, net “excess
business losses” for non-C corporation
taxpayers will now be limited to the extent
they exceed $500,000 on joint returns and
$250,000 on individual returns.63 This
provision limits taxpayers with large losses
from their active businesses from offsetting
other income such as from wages, interest,
and dividends. 

This new active loss limitation is effec-
tively an expansion of the passive loss rules
under Section 469 of the Internal Revenue
Code. Like-kind exc hanges under Section
1031 will be limited only to exchanges of
real property that is not primarily held for
sale.64 The act disallows deductions for 1)
an activity generally considered to be enter-
tainment, amusement, or recreation; 2)
membership dues for any club organized
for business, pleasure, recreation, or other

social purposes; or 3) a facility or portion
of a facility used in connection with such
items.65 

The act repealed rules providing for
the technical terminations of partner ships.66

Specified domestic research or experimental
expenditures must be capitalized and amor-
tized ratably over a five-year period for
tax years beginning after December 31,
2021.67 The act denies a deduction for
amounts paid or incurred to, or at the
direction of, a government or government -
al entity in relation to the violation of any
law or investigation into the potential 
violation of any law.68 This increases the
scope of nondeductible fines and penal-
ties. Restitution payments are excluded
from this provision.69 New reporting rules
apply to payments that may constitute
nondeductible fines and penalties.70 

For 2018 and 2019, employers may
claim a credit equal to 12.5 percent of
wages paid to qualifying employees on
family and medical leave if the payment
is 50 percent or more of the employee’s
normal wages.71 Contributions to the cap-
ital of a corporation by a customer, poten-
tial customer, governmental entity, or civic
group are now taxable unless the contri-
bution is by a shareholder or is a contri-
bution pursuant to a government preap-
proved master development plan.72

Foreign Income

Foreign income subject to a low foreign
tax rate tends to accumulate offshore. A
major purpose of the TCJA was to reengi-
neer the taxation of foreign corporations’
non-U.S. trade or business income into a
territorial system in which such earnings
would not be subject to U.S. tax when dis-
tributed to U.S. corporate shareholders.73 

This was in conjunction with the act’s
attempt to incentivize U.S.-based businesses
to increase the scope of their domestic
activities and increase U.S. employment
and gross national product. The act’s pro-
visions comprise a modified territorial sys-
tem as not all foreign income is exempt,
the Subpart F provisions continue to tax
passive income, the passive foreign invest-
ment company74 rules remain, and foreign
branch income that flows through to a
U.S. owner is still subject to U.S. tax. The
act also makes foreign tax credit utilization
more difficult.

It is unknown whether the act’s pro-
visions will lead to increased U.S. em -
ployment given that existing foreign cor-
porations that use low-cost foreign labor
and pay a low foreign income tax rate
have limited additional incentive to move
jobs back to the U.S. The act generally
allows post-2017 foreign earnings in for-
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eign corporations to be distributed back
to the foreign corporations’ U.S. corporate
shareholders without incurring U.S. tax.
How ever, with the U.S. corporate tax rate
at 21 percent or less, there is more of 
an incentive for profits to remain in the
U.S. (e.g., via transfer pricing) on sales
of products or services rendered to foreign
affiliates.

The toll charge for the transition to a
territorial system is a onetime tax of 8 to
15.5 percent on the deemed repatriation
of accumulated post-1986 foreign earnings
and profits as of year-end 2017.75 This tax
is on all 10 percent or greater U.S. share-
holders of most foreign corporations.76

The tax is generally payable over eight
years on a backloaded basis and foreign
tax credits are allowed at a reduced rate.77 

Example: Smith & West LLP, is an
eight-partner law firm that operates
in Los Angeles. Four of the partners
own 20 percent each of the firm and
the other four own 5 percent each.
All partners are unrelated. Smith &
West LLP opened a Hong Kong
office in 1998 to provide services to
their clients based in Asia. The Hong
Kong office is held in a controlled
foreign corporation owned by the
limited liability partnership known
as S&W (HK) Ltd. S&W (HK) Ltd.
has been profitable and has accu-
mulated the U.S. equivalent of
US$24 million in foreign earnings
and profits without making any dis-
tributions through December 31,
2017. The greater of the cash and
net receivables balances as of Dec -
ember 31, 2017, or the average of
the prior two years is $18 million.
S&W (HK)’s basis in other assets is
$8 million. For 2017, each 20-per-
cent partner will be required to rec-
ognize US$4.8 million of the previ-
ously untaxed earnings and profits.
The tax will be $654,000 for each
of these parnters but may be paid
in installments over eight years.78

Later distributions of cash will be
free of federal tax to the extent of
the $4.8 million subject to the tran-
sition tax.79 

In general, distributions of post- 2017
foreign-source earnings from most foreign
corporations that have 10 percent or
greater U.S. C corporation shareholders
are excluded from income.80 Disguised as
a tax reduction, so called “global intangible
low-taxed income” (GILTI) is actually a
potential zero to 37+ percent tax on a for-
eign corporation’s post-2017 unrepatriated
income that exceeds certain thresholds.81

The GILTI tax rate for a U.S. C corporation

is only 10.5 percent on the gain before
foreign tax credits that would reduce the
GILTI tax to zero so long as the foreign
tax rate on the GILTI is at least 13.125
percent.82 Individuals are potentially subject
to full 37 percent rates on GILTI.83 Calif -
ornia tax may apply to the actual distrib-
utions. The GILTI is based on all income
regardless of whether there are foreign
intangibles. GILTI serves as a limit on post-
2017 territorial income that would have
otherwise been exempt from U.S. tax for
U.S. corporate shareholders.84

Example: In 2018, S&W (HK) Ltd
settles a contingency fee case in Hong
Kong for the equivalent of US$80
million after costs. S&W earns a net
US$83 million for the year before
Hong Kong income tax of US$12.3
million. S&W has depreciable assets
with an adjusted basis of US$10 mil-
lion. For 2018, the four U.S. 20 per-
cent partners noted in the former
example will each be subject to tax
of up to $5.2 million on the unremit-
ted income.85

The TCJA also provides domestic C
corporations with a reduced tax rate as
low as 13.125 percent on foreign derived
intangible income (FDII) earned from serv-

ing foreign markets.86 FDII is intended to
encourage U.S.-based businesses to generate
income from foreign activities and is the
domestic version of the GILTI provision.
To qualify as foreign market income, the
U.S. corporation must earn the income 1)
from the sale, exchange, lease, or license
of property to foreign persons for a foreign
use; or 2) from services provided to foreign
persons or with respect to foreign property.
The income must be earned through the
United States as opposed to a foreign
office.87

There is also a new 10 percent (5 per-
cent in 2018) “base erosion minimum
tax” on a corporation’s “modified tax able
income” to the extent the 10 percent
amount exceeds the corporation’s regular
tax, as adjusted.88 Modified taxable in -
come is defined as income without deduc-
tions for certain “base erosion” payments
to 25 percent or more commonly owned
foreign entities.89 This applies to C cor-
porations with average annual U.S. re -
ceipts of $500 million for the prior three
years.90 Section 367 of the Internal Rev -
enue Code now applies to tax certain
transfers of foreign goodwill including
going concern value, workforce in place,
and other designated items. Post-2017
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branch losses deducted for U.S. tax pur-
poses must be recaptured if the branch
assets are transferred by the U.S. share-
holder to a specified 10-percent owned
foreign corporation.91 

State Conformity

The extent to which California and other
state and local jurisdictions will conform
to the TCJA’s provisions is unknown. The
act includes tax savings provisions such as
the deduction for qualified business income
and enhanced bonus depreciation as well
as tax-raising provisions such as the active
loss limitation, interest disallowance, and
the deemed repatriation of foreign earnings.
Such items may or may not be of interest
to the California legislature.

The TCJA is a pro-business enactment
that has the potential to benefit a wide
spectrum of Americans. However, the
projected deficit from the bill of $1.5
trillion over 10 years is problematic. The
various effective dates in the act will need
to be addressed by future houses of Con -
gress. Also, given the length and com-
plexity of the bill, there will likely need
to be a number of technical corrections
by Congress. The Treasury Department
and the IRS will be issuing detailed
notices and regulations pursuant to the
act’s many grants of interpretive and leg-
islative auth ority. The resource-con-
strained IRS may find it difficult to meet
the challenges of providing timely regu-
latory guidance on the new legislation
and policing its provisions.                   n
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kidnappers robbed and abducted a marijuana dispensary owner
from his Newport Beach home. They then drove him to the
Mojave Desert where they tortured him and demanded that he
reveal where he had buried his medical marijuana proceeds
(rumored to be in the millions of dollars). After concluding that
the dispensary owner was not going to reveal his “secret stash”
buried in the desert, the kidnappers cut off his penis and threw
it from the window of their getaway van.1 Since the dispensary
owner had been lawfully licensed and was operating in compliance
with the laws of the State of California, why did his dispensary
not keep its money in a bank like other businesses generally do?

This grievous risk to life and limb is not exclusive to this
unfortunate man. His episode is just one of many frightening
and shocking events that are occurring throughout the emerging
legitimate can nabis landscape. Marijuana-related businesses
(MRBs), even after being legally established under state law and
operating under strict regulations and oversight, nonetheless
cannot open a simple deposit account at a bank owing to incon-

sistent, conflicting federal regulations.
Under the current federal prohibition of marijuana2 many

banks, fearing potential repercussions, simply refuse to do business
with marijuana growers, extractors, distributors, and sellers—
even ones that operate legally in their own respective states.3 As
a result, MRBs are forced to operate on a cash-only basis, making
them prime targets for robberies, kidnappings, and extortion.

The inability of an MRB to deposit monies at a bank thus may
pose serious risks to its principals, increase risk to the surrounding
commun ity, and force legal, legitimate businesses to conduct oper-
ations only in cash or with other risky instruments. The inability
to bank also restricts the type of commerce an MRB can undertake,
including leasing real estate or equipment, acquiring assets, pro-
cessing payroll, and paying taxes. Econ omically, this represents
largely untapped potential to participate in the market at large.

The biggest pitfalls and risks that impact the nascent cannabis
industry in California and nationwide originate from the patch-
work of inconsistent regulatory and legal approaches taken by
different federal agencies, beginning with the Department of
Justice (DOJ) itself, which just a few years ago under the prior
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administration was carefully creating a
legitimate path for state-compliant MRBs
and banks to operate lawfully within cer-
tain strict parameters.4 The current DOJ
has not only walked that progress back
but affirmatively indicated it would prefer
to prosecute lawful state operators, once
again raising the specter of uncertainty
and possible criminal prosecution for many
players in the cannabis industry, despite
the fact that MRBs for many years relied
on that path to establish and operate their
businesses along the lines set forth by past
incarnations of the DOJ.

On January 4, 2018, only four days after
California enacted the Adult Use of Mar i -
juana Act (AUMA or Proposition 64),5

U.S. Attorney General Jefferson B. Sessions
rescinded the DOJ’s previous nationwide
guidance that had relaxed certain types of
enforcement in connection with the culti-
vation, distribution, and possession of mar-
ijuana as set forth in the Controlled Sub -
stances Act (CSA).6 The rescission under
Attorney General Sessions included the
revocation of the important 2013 memo-
randum issued by Deputy Attorney General
James M. Cole,  (Cole Memo), which pro-
vided that, if cannabis businesses operated
legally within the “four corners” of their
respective states’ laws and complied with
the eight primary directives listed in the
Cole Memo (referred to in the industry as
the “Eight Deadly Sins,” not without some
tongue-in-cheek humor), the DOJ would,
in essence, create a safe harbor, albeit a
narrow one, for compliant cannabis busi-
ness operators whereby federal officials
would refrain from seeking enforcement
of the CSA with respect to these operators.
What were once reasonably clear guidelines
for MRBs to follow has now been replaced
with uncertainty.

In a somewhat surprising and contra-
dictory move, just three weeks after Ses -
sions rescinded the Cole Memo and its
progeny, the U.S. Department of the
Treasury declined to follow the DOJ’s lead.
In a public letter dated January 31, 2018,
sent to U.S. Repressentative Denny Heck
of Washington, the Treasury Department
reaffirmed that the Financial Crimes En -
forcement Network (FinCEN) would con-
tinue to follow the Cole Memo as set forth
in its 2013 FinCEN Guidance Mem -
orandum, despite the rescission of the Cole
Memo by the DOJ. While good news for
lawful cannabis operators, the announce-
ment complicated the regulatory picture
even further, for now instead of the rela-
tively straightforward landscape in which
state law conflicts with federal law, MRBs
have to contend with the additional layer
of complications that arise when federal

agencies and bureaucracies do not agree
with one another.

In the FinCEN Guidance Memor andum,
which remains in effect, the Treasury
Department agreed that the safe harbor
from prosecution as set forth in the Cole
Memo was necessary. The Fin CEN guid-
ance requires that banks engaged in banking
cannabis businesses file special-purpose
Suspicious Activity Reports (SARs) that
distinguish among: 1) marijuana businesses
lawfully operating in a state (requiring the
filing of a “marijuana limited” SAR), 2)
marijuana businesses that may not be oper-
ating in a manner compliant with state
laws (requiring the filing of a “marijuana
priority” SAR), and 3) marijuana businesses
for which the bank concludes that a
cannabis business was operating in violation
of one or more of the Cole Memo’s Eight
Deadly Sins (requiring the filing of a “mar-
ijuana termination” SAR).

These inconsistencies, not to mention
the CSA elephant in the room, create an
environment in which finance, banking,
lending, and creditors’ rights face a possibly
confusing array of rules, restrictions, and
smart guesswork. Most banks err on the
side of caution and typically do not take
deposits from MRBs or from businesses
that receive funds, as their primary source,
from MRBs (including, e.g., landlords col-
lecting rents from an MRB and cultivation
and grow equipment lessors).7

Banks fear that the inconsistent regu-
lations could risk their ability to insure
deposits through the FDIC or restrict access
to FedWire (the system that facilitates the
wiring of funds between banks and other
financial institutions). Also, a national
association (a federally chartered bank)
may unnecessarily risk its federal charter
by getting caught up in the CSA if it is
accused of a violation of the Bank Secrecy
Act (BSA)8 or of anti-money laundering
(AML) regulations.9

Some state-chartered banks and some
local credit unions are attempting to step
in to fill the void, seeking to create access
to banking services for MRBs, but even
that intrastate activity is becoming diffi -
cult. In Fourth Corner Credit Union v.
Federal Re serve Bank of Kansas City,
Fourth Corner, a Colorado-based credit
union, in compliance with the Cole Memo
and the FinCEN Guidelines, had formed
its credit union specifically to “bank” the
Col orado cannabis industry.10 Before
Fourth Corner could commence operations,
the Federal Reserve rejected Fourth Cor -
ner’s application for a master account that
would have allowed it to transact business
and transfer funds through FedWire.11

Fourth Corner filed suit and sought to

compel the Federal Reserve, by way of in -
junction, to issue it a master account. The
district court remarked that “[c]ourts can-
not use equitable powers to issue an order
that would facilitate criminal activity.”12

The court concluded that the Cole Memo
and FinCEN Guidelines “simply suggest
that prosecutors and bank regulators might
‘look the other way’ if financial institutions
don’t mind violating the law. A federal
court cannot look the other way.”13 Fourth
Corner appealed, and the Tenth Circuit
recently remanded the matter back to the
district court. Currently, Fourth Corner is
seeking to bank businesses that are not
actively cultivating or selling can nabis or
cannabis products until such time that its
case can move through the federal court.
As one observer noted, “Fourth Corner
can not provide services to marijuana busi-
nesses. That is: business [sic] that deal with
the consumption of marijuana products—
such as dispensaries. So while the lawsuit
brought the credit union one step closer
to giving the industry financial inclusion,
they [sic] did not walk away with a total
victory, leaving a financial services gap that
still needs to be filled.”14

Other key decisions in federal courts,
including the U.S. Supreme Court, add to
the patchwork and uncertainty. In United
States v. Oakland Cannabis Buyers’ Coop -
erative, the Supreme Court held that there
is no medical necessity exception to the
CSA’s prohibitions against manufacturing
and distributing marijuana, stating that
the statute reflects a “determination that
marijuana has no medical benefits worthy
of an exception[,]” and that “medical nec -
essity is not a defense to manufacturing
and distributing marijuana.”15 In the mat-
ter entitledGonzales v. Raich, the Supreme
Court went even further and held that the
Commerce Clause gave Congress the auth -
ority to prohibit the local cultivation and
use of marijuana, despite California’s state
law to the contrary.16

There is also the Rohrabacher–Farr
amendment (also known as the Rohra -
bacher–Blumenauer amendment), legisla-
tion approved by Con gress and incorpo-
rated in to the federal budget, that prohibits
the DOJ from spending funds to interfere
with the implementation of state medical
cannabis laws.17 It passed the House in
May 2014, becoming law in December
2014 as part of an omnibus spending bill
and was recently renewed in March 2018
stating, in full, that:

None of the funds made available
in this Act to the Department of
Justice may be used, with respect to
the States of Alabama, Alaska, Ariz -
ona, California, Colorado, Con   nect -
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icut, Delaware, District of Columbia,
Florida, Hawaii, Illinois, Iowa, Ken -
tucky, Maine, Maryland, Massa -
chusetts, Michigan, Minnesota, Mis   -
sissippi, Missouri, Montana, Nev a da,
New Hampshire, New Jersey, New
Mexico, Oregon, Rhode Island,
South Carolina, Tennessee, Utah,
Ver mont, Washington, and Wis -
consin, to prevent such States from
implementing their own State laws
that authorize the use, distribution,
possession, or cultivation of medical
marijuana.18

In United States v McIntosh, the DOJ
prosecuted the largest medical marijuana
dispensary in the United States, which is
located in Oakland, California.19 The
Ninth Circuit pushed back, holding that
the Rohrabacher–Farr amendment pro-
hibited the DOJ from spending money
granted by the appropriations bill to pros-
ecute organizations or otherwise prevent
certain states “from implementing their
own State laws that authorize the use, dis-
tribution, possession, or cultivation of
medical marijuana,” thus effectively pre-
venting the federal government from pros-
ecuting people whose medical marijuana
activities were legal in their states and who
had fully complied with that state’s laws.20

There remains a substantial degree of
risk for a financial institution to take in
deposits from MRBs without the man-
power (and resources to pay for that man-
power) to review the relevant BSA issues
and AML issues as well as to comply with
the Know Your Customer (KYC) require-
ments. The DOJ is highly unlikely to back
off from its early aggressive stance under
the new administration any time soon,
which will only keep more wary financial
institutions away from the cannabis space.
Coupled with the FedWire, FDIC Insur -
ance, and charter risks, it currently is not
recommended for most banks to take
deposits in the present cannabis-related
legal environment. Legally operating MRBs
will continue to be the hardest hit.

Lending

Lending to an MRB is also risk-inherent
as any collateral secured by the lender may
be subject to civil asset forfeiture, present-
ing a significant credit risk for banks that
may otherwise want to provide services in
this industry. Civil asset forfeiture may
include “All real property, including any
right, title, and interest…which is used…
in any manner or part to commit, or to
facilitate the commission of [violation of
the CSA] shall be subject to forfeiture.”21

And lenders must know that lienholders
themselves may be considered “owners”

of seized property. Recovery of seized prop-
erty is possible, but a lender must satisfy
the conditions of the “Innocent Owner”
defense under the Civil Asset Forfeiture
Reform Act,22 which has two key elements:
1) the owner before illegal conduct giving
rise to forfeiture occurs is an “innocent
owner” if that owner was not aware of
illegal conduct giving rise to forfeiture, or
upon learning of such conduct, did all that
reasonably could be expected under the
circumstances to terminate the illegal use
of property; and 2) an owner who acquires
property after illegal conduct occurs is an
innocent owner if at time of acquisition it
was a bona fide purchaser or seller for
value, and did not know, and was reason-
ably without cause to believe, that the
property was subject to forfeiture.23

Because cannabis is a Schedule I drug
pursuant to the CSA and thus illegal at
the federal level, enforcement rights for
lenders may also be curtailed by limiting
loan enforcement remedies only to state
available remedies and only in state court.
A federal court is unlikely to grant a writ
of attachment on behalf of a lender seeking
to attach assets that consist of or are
derived from an illegal narcotic (at least
as long as the CSA remains on the books
without mitigation). Moreover, if the nature
of the collateral is unlawful, it may raise
an illegality of contract issue in that the
subject matter of the loan agreement (and
its security) is illegal and thus the entire
contract or loan itself is unenforceable.24

California, in anticipation of an illegality
of contract defense being raised in its state
courts, preemptively issued and signed into
law Assembly Bill 1159, which was enacted
as California Civil Code Section 1550.5
and provides that:

[C]ommercial activity relating to

med icinal cannabis or adult-use can -
nabis conducted in compliance with
California law and any applicable
local standards, requirements, and
regulations shall be deemed to be all
of the following: (1) A lawful object
of a contract[;] (2) Not contrary to
an express provision of law, any pol-
icy of express law, or good morals[;
and] (3) Not against public policy.”25

Lenders can thus rest assured—at least
in California state courts—that their loan
agreements will not be summarily deemed
unenforceable by virtue of conflicting fed-
eral law.

Federal Bankruptcy

Adding to the complexity of creditors’
rights is the fact that it is nearly impossible
for an MRB to seek protection under the
Bankruptcy Code, conversely eliminating
the many creditor protections available to
a lender in a bankruptcy proceeding. A
number of rulings from the Ninth Circuit
and other federal courts effectively close
the door to bankruptcy protection for
struggling MRBs. As one court firmly
declared, bankruptcy courts “should not
be ‘a haven for wrongdoers.’”26 This ruling
appears to conflict with 28 USC Section
959(b), which states in pertinent part:

[A] trustee, receiver or manager ap -
pointed in any cause pending in any
court of the United States, including
a debtor-in-possession, shall manage
and operate the property in his pos-
session as such trustee, receiver or
manager according to the require-
ments of the valid laws of the State
in which such property is situated,
in the same manner that the owner
or possessor thereof would be bound
to do if in possession thereof.27
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On its face, this statute appears to rely
on state law to permit the continuance of
a business legal in that state. However, if
the activity of the debtor is illegal federally,
then state law notwithstanding, the trustee
or debtor-in-possession cannot violate that
federal law.

Bankruptcy courts, however, are incon-
sistent in their interpretation of the Bank -
ruptcy Code and the Federal Rules of
Bankruptcy Procedure. For example, In
re George and Nansee Lanning is a case
in which a bankruptcy court appears to
have rejected the illegality issue.28 In this
case, which was filed March 7, 2011, and
dismissed on May 7, 2012, joint debtors
owned and operated a medicinal marijuana
dispensary and owned the real property
on which the dispensary was located. Their
secured lender filed a motion to dismiss
the bankruptcy case alleging that the debt -
ors-in-possession could not comply with
Section 959(b) due to illegality under the
CSA. However, and somewhat surprisingly,
the court denied the motion to dismiss the
bankruptcy case on that basis because the
business was operating legally in its respec-
tive state.29 (Later, however, the case was
dismissed due to the debtors’ inability to
file a plan of reorganization.30)

However, a bankruptcy court in the
district of Oregon reached the opposite
result when deciding In re McGinnis, 
denying confirmation of a chapter 13 plan
in which the plan payments would be
funded by the debtor’s marijuana business
in violation of the requirements of the
Bank ruptcy Code.31 In Northbay Wellness
Group v. Beyries, an adversary proceeding
was dismissed because the plaintiffs/peti-
tioners—a medicinal marijuana dispensary
and its principal—were engaged in the
unlawful sale of marijuana in violation of
federal law.32 That court stated: “A federal
court should not lend its judicial power
to a plaintiff who seeks to invoke [that]
power for the purpose of consummating
a transaction in clear violation of law.”33

Further, the court added that although
“the conduct of the parties may have been
legal under state law, in the eyes of a federal
court they were conspiring to sell contra-
band.”34 These inconsistent results unsur-
prisingly reflect the differing stances taken
by state and federal lawmakers and agen-
cies. The only predictable outcome is con-
tinued uncertainty.

A critical issue for dealing with a mar-
ijuana-related bankruptcy is the inability,
in many circumstances, to appoint a trustee
or debtor-in-possession and, even if ap -
pointed, what constraints he or she will
have while operating an MRB or liqui-
dating its “contraband” assets. Specifically,

In re Arenas35 addresses this issue head-
on, when the court ruled that a chapter 7
debtor could not operate his business
legally under the CSA even though he pos-
sessed all the required licenses and permits
necessary for producing and distributing
marijuana in the state of Colorado. The
court opined that “[f]or the Trustee to
take possession and control of the Debtors’
Property and marijuana inventory would
directly involve him in the commission of
federal crimes.”36 Further, the court held
that the inevitable illegality of the trustee’s
administration of illegal estate assets con-
stituted cause to dismiss under Section
707(a).37

In a chapter 11 context, a number of
practical concerns arise including the in -
ability to open debtor-in-possession bank
accounts and a restricted or complete lack
of access to debtor-in-possession financing
(commonly referred to as “DIP financing”).
An interesting example is In re Rent-Rite
Super Kegs West Ltd., in which a chapter
11 debtor derived roughly 25 percent of
its revenues from leasing space to tenants
who were known to be engaged in the
business of growing marijuana.38 The court
painstakingly considered whether leasing
to these MRBs should be characterized as
“unclean hands” alone or simply as part
of a larger “totality-of-the-circumstances”
analysis.39 The court finally determined
that the debtor’s cannabis-related activity
satisfied the requirement of “cause” and
dismissed the bankruptcy case altogether.
Recently, however, some federal court cases
are not being dismissed wholehearted ly.
In Mann v. Gullickson, the court denied
a motion for summary judgment in a
breach-of-contract action in which the
defendant asserted that the plaintiff’s mar-
ijuana-related business had unclean hands
because the plaintiff engaged in violations
of federal law.40

To add to the patchwork of inconsis-
tencies, some bankruptcy courts have al -
lowed chapter 13 cases to proceed, despite
the fact that creditors will be paid by can -
nabis-derived funds. In In re Johnson, the
U.S. Trustee moved to dismiss a chapter
13 case of a debtor who operated a medical
marijuana business under the Michigan
Medical Marijuana Act.41 The court denied
the U.S. Trustee’s motion, finding that,
“[t]he Debtor filed his case in good faith,
and it is quite obvious from his credible
testimony that he is in dire need of bank-
ruptcy relief and the court’s assistance.”42

It further held:
To balance the court’s (and the
Debtor’s) obligations under federal
law…the Debtor’s legitimate need
for relief under chapter 13, and

Mich igan’s policy choices reflected
in the MMMA, the court will refrain
from dismissing the Debtor’s case
at this time, but will enjoin him from
conducting his medical marijuana
business (and violating the CSA)
while his case is pending.”43

Taking into account the inherent dan-
gers to anyone working in an unbanked
industry, it is refreshing to see a court so
clearly recognize an MRB principal’s plight.
Only time will tell if other courts will take
note and follow its lead.

Looking Forward

Despite the restrictions and limited access
to bankruptcy court, there are remedies
available to creditors through different
state mechanisms—but these must come
with the caveat that none of them is perfect.
For example, a lender is not precluded
from seeking a receiver in state court to
harbor and hold the obligor’s assets in cus-
todia legis and possibly seek the authority
for the receiver to liquidate the assets or
sell them to a new operator.44 However,
the receiver would need to be comfortable
operating in large amounts of cash (as it
is unlikely a bank will take on those
deposits). The receiver needs to understand
the conflict between state and federal law
as well as the implied risks of that conflict,
including seizure of assets and criminal
liability.

An assignment for benefit of creditors
(ABC) is also an option.45 An ABC is a
business liquidation device available to
insolvent debtors as an alternative to formal
bankruptcy proceedings. It is analogous
to a chapter 7 liquidation proceeding under
the Bankruptcy Code. An assignment vests
title to all of the debtor’s assets in an
assignee who liquidates the debtor’s prop-
erty for cash and then distributes the cash
to the debtor’s creditors in accordance
with priorities established by California
law. However, like a receiver, the assignee
faces similar risks with banking and con-
flict-of-law issues.

Another option for secured personal
property is a public sale pursuant to Article
9 of the Uniform Commercial Code—con-
fined within the four corners of the state
in which the collateral is located.46 In this
situation it is unlikely that any fiduciary
(e.g., a receiver or assignee) would hold
or deposit funds, and the burden of pay-
ment and deposit would rest solely with
parties to the sale.

Realistically, the uncertainty that cur-
rently defines the nascent cannabis industry
will continue and nothing will be resolved
until Congress acts. There is some recent
cause for cautioned optimism on that front.

26 Los Angeles Lawyer July/August 2018



Recent efforts by Congress seek to create a
“safe harbor” for banks so that banks can
comfortably and, without regulatory risk,
receive deposits from MRBs—the House
proposal sponsored by Virginia Rep -
resentative Thomas A. Garrett, Jr. is titled
the Ending Federal Marijuana Prohibition
Act of 2017, while the Senate’s proposal
sponsored by Senator Jeffrey Merkley of
Oregon is called the SAFE Banking Act.47

These proposed bills range from changing
the CSA schedule of cannabis to providing
new laws and guidelines to banks and other
financial institutions so that they can engage
with MRBs. However, even though ap -
proximately 10 potential bills that could
change the can nabis landscape are churning
around in the legislative hopper, not one
of the recent bills proposed has yet to make
it to committee, rendering any short-term
resolution impossible.

Meanwhile, the DOJ under Attorney
General Sessions, through a series of letters
and requests to Congress, is seeking the
creation of even stricter penalties, demand-
ing that Congress repeal the Rohrabacher-
Farr amendment, and for Congress to pass
new laws that would, in effect, unwind
many of the state laws already adopted in
favor of cannabis commerce, whether med-
ical or recreational.48 It is not difficult to
forecast how the DOJ would use that
power, which is keeping the industry on
edge as it watches new developments with
a very close eye.

Advising financial institution clients,
MRB clients and MRB-adjacent clients
(those that do business with MRBs without
directly dealing in cannabis themselves)
requires a deep understanding of the incon-
sistent patchwork of laws and regulations
as well as the continuing conflict of law
between the states and the federal govern-
ment. Advice regarding corporate gover-
nance, tax, banking, finance, real estate,
bankruptcy, and other business law needs
requires surgical precision and must be
constantly supplemented with up-to-date
information. This advice should always
be coupled with an appropriate number
of caveats and restrictions (and especially
the conflict of laws ever present in this
new and growing industry). In advising
cannabis clients, favorable state laws are
just the beginning. The only constant is
change. n
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TheAwakening
courts throughout the United States
have kept entertainment litigators

in a state of confusion for the past 25 years as to which standard
will be applied in copyright infringement cases concerning literary
works. Courts continue to apply multiple conflicting tests to
determine substantial similarity. Not only is there a split among
the different circuits as to which test is to be applied, but the
law of the Ninth Circuit also is in internal conflict, often in
further conflict with the last ruling on this issue by the U.S.
Supreme Court. 

Literary infringement cases that have come down in the last
seven years indicate that by consistently applying the wrong test,
blatant copying is often obfuscated.1 As a result, courts may
continue to rule in favor of defendants at least 95 percent of the
time. (See Appendix A (An Infringer’s World) and Appendix B
(Glimmers of Hope) on page 32.)

What has become clear is that unless the Supreme Court rules
on these issues again or a plaintiff wins a high-profile case in the
area of literary copyright infringement (as opposed to music),
unfair and incorrect rulings in favor of studio and network defen-
dants will continue to rule the day.

A Brief History

In 1991, the Supreme Court confirmed in Feist Publications,
Inc. v. Rural Telephone Services Company the Ninth Circuit rule
that an original selection and arrangement of non-copyrightable
elements is enough to enjoy copyright protection and that the
copying of the original selection and arrangement of another
work gives rise to copyright infringement.2 In the decades that
followed, U.S. circuit courts deciding infringement cases have
intermittently ignored this binding precedent and devised their
own tests to determine whether two works are substantially
similar. For example, the Ninth Circuit now employs four different
substantial similarity tests: 1) the selection and arrangement test;3

2) the filtration test;4 3) the selection and arrangement test with
preconditions;5 and 4) a recent judicially created test of substantial
dissimilarity.6 The latter three of these tests run afoul of Feist and
other Ninth Circuit precedents.

The Supreme Court explained the selection and arrangement
test in its 1991 ruling:

Originality requires only that an author make a selection
or arrangement independently, (i.e., without copying that
selection or arrangement from another work), and that it
display some minimal level of creativity…. Factual com-
pilations generally are copyrightable, because factual com-
pilations may possess the originality required by Federal
Con stitution Article I, 8, cl 8 which authorizes Congress
to secure to for limited times to authors the exclusive right
to their respective writings—for copyright protection, since
(1) the compilation author typically chooses which facts
to include, in what order to place them, and how to arrange
the collected data so that they may be used effectively by
readers, and (2) these choices as to selection and arrange-
ment, so long as they are made independently by the com-
piler and entail a minimal degree of creativity, are sufficiently
original that Congress may protect such compilations
through the copyright laws;…thus, even a directory that
contains absolutely no protectable written expression, but
only facts, meets the constitutional minimum for copyright
protection if it features an original selection or arrange-
ment;…thus, notwithstanding a valid copyright, a subse-
quent compiler remains free to use the facts contained in
another’s publication to aid in preparing a competing
work, so long as the competing work does not feature the
same selection and arrangement.7

The most important feature of this test is that it does not
exclude non-copyrightable elements in the analysis and, in fact,
in cludes them.8
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Substantial similarity analysis continues to be the death knell for copyright
infringement cases against major studios and television networks
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The holding in Feist was consistent
with the Ninth Circuit’s 1990 holding and
reasoning in Shaw v. Lindheim to the
effect that if two screenplay plots share a
substantially similar sequence of events,
it does not matter that the plot is com-
prised of unoriginal, non-copyrightable
elements.9 Then, three years after Feist,
the Ninth Circuit in Apple Computer, Inc.
v. Microsoft Corporation interpreted Feist
to mean that a “selection and arrangement
of otherwise uncopyrightable elements
may be protectable.”10 In line with the
holding and reasoning of Feist and Shaw,
the Ninth Circuit decided the Metcalf v.
Bochco case in 2002, in which that court
also found copyright protection in the
selection and arrangement of non-copy-
rightable elements:

The particular sequence in which an
author strings a significant number 
of unprotectable elements can itself
be a protectable element. Each note
in a scale, for example, is not pro-
tectable, but a pattern of notes in a
tune may earn copyright protection.
A common pattern [that] is suf fici -
ent ly concrete…warrant[s] a finding
of substantial similarity.11

While Metcalf seemed to clear the air,
correctly applying the selection and ar -
rangement test and distinguishing Cavalier
v. Random House, Inc., (the case in which
the filtration test was first introduced) less
than a year later the tides turned.

Cavalier and the Filtration Test

Since Metcalf, the Ninth Circuit now
mostly applies the filtration test for sub-
stantial similarity (but interestingly only
in literary infringement cases), even though
it runs afoul of Ninth Circuit and Supreme
Court precedent.12 That test is as follows:
“[We] must take care to inquire whether
the ‘protectable elements, standing alone,
are substantially similar.’ In so doing, we
filter out and disregard the non-protectable
elements in making our substantial simi-
larity determination.”13

Yet, this test originated by means of
flawed reasoning that defies the principles
of stare decisis.14 Cavalier was the first
Ninth Circuit decision to explicitly require
that courts “disregard the non-protectable
elements” in the analysis, and it claimed
to find authority for doing so in the 1994
Ninth Circuit Apple case.15 However, Apple
never mentioned that the court should dis-
regard nonprotectable elements in its analy-
sis; instead, it simply stated that courts
should identify the nonprotectable elements
in the plaintiff’s work.16 In fact, Apple
explicitly asserted that infringement could
be found in the “original selection and

arrangement of unprotected elements.”17

All of this should be a moot point, how-
ever, since Metcalf correctly limited the
filtration test to a scenario in which a
plaintiff failed to assert infringement based
upon a selection and arrangement of
unprotected elements.18 However, the fil-
tration test as promulgated in Cavalier
nevertheless became the law of the Ninth
Circuit with respect to copyright infringe-
ment of literary works, substantially rele-
gating Metcalf to obscurity.

Rice v. Fox Broadcasting Company19

(and, later, Funky Films, Inc. v. Time Warn -
er Entertainment Co., Inc.20), require plain-
tiffs to show undisputed access to the plain-
tiff’s work before applying the selection and
arrangement test. This con stitutes the selec-
tion and arrangement test with a precon-
dition (one of two preconditions courts
have grafted on before applying the selection
and arrangement test).21 However, the Rice
and Funky Films’s re quirement of a condi-
tion precedent of undisputed access is not
support ed by any other case and was not
even followed when plaintiffs have estab-
lished undisputed access.22

The Second Circuit recently highlight -
ed the problematic nature of the filtration
test, asserting that “‘[e]xcessive splinter -
ing’ of the elements of a work would
result in almost nothing being copy-
rightable because original works broken
down into their composite parts would
usually be little more than basic non-pro-
tectable elements.”23

The Hollywood Circuit24

After substantially abandoning the selection
and arrangement test and erecting new
defendant-friendly tests, the Ninth Circuit
courts now seem to apply any one of these
conflicting tests to determine the substantial
similarity of two literary works.25 The
result is even more confusion and uncer-
tainty for plaintiff entertainment litigators.
Ninth Circuit courts have gone even further
in eradicating the selection and arrange-
ment test, as illustrated by a recent district
court decision in California’s Central
District (affirmed by the Ninth Circuit on
appeal) in which the court refused to apply
the selection and arrangement test even
with strong evidence of access.26 In that
case, Shame on You Productions, Inc. v.
Eliza beth Banks, the court acknowledged
that since the plaintiff specifically alleged
direct access by the defendants, “it need
satisfy a ‘lower standard of proof to show
substantial similarity’” between the two
works.27 The Shame on You court never-
theless went on to apply the filtration test,
citing to Cavalier to assert that “when
applying the extrinsic test [at summary

judgment], the Court must filter out and
disregard the non-protectable elements in
making its substantial similarity determi-
nation.”28 The court declined to apply the
Metcalf analysis because there was not
enough similarity between the works.29

However, this is circular reasoning. If the
court is refusing to apply a certain test for
similarity because there is not enough sim-
ilarity, how does a plaintiff get the court
to apply the correct test? This basis to
withhold application of the selection and
arrangement test is logically defective on
its face but was nevertheless endorsed by
the Ninth Circuit.30

Furthermore, in the 2015 case Counts
v. Meriwether, the court applied the same
condition precedent to using the selection
and arrangement test.31 In Counts, a law-
suit over the hit Fox television series, New
Girl, the district court acknowledged the
existence of the selection and arrangement
test as applied in Metcalf but explained
that “[s]ince Metcalf…courts within [the
Ninth Circuit] have been reluctant to ex -
pand the concept of finding copyright pro-
tection for a pattern of unprotected ele-
ments in literary works beyond the clear-cut
case in Metcalf.”32 The court highlighted
that in Metcalf the two works “had the
same setting in the same city, dealt with
identical issues, had similar-looking char-
acters in identical professions, facing iden-
tical challenges, and had an identical
sequence of events.”33 Thus, in Counts,
the court once again refused to apply the
correct test for similarity because there
was not enough similarity.  No plaintiff
has ever won a case in which the filtration
test was applied.

Successful Infringement Lawsuits 

In a few cases in recent years, plaintiffs
have survived dispositive motions.34 In the
2013 case, Dillon v. NBC Universal, a dis-
trict court in the Ninth Circuit explained
that it would be inquiring “only whether
the protectable elements, standing alone,
are substantially similar,” citing to Cava -
lier.35 Yet in its analysis, the court noted a
string of various similarities shared between
the two works that prior courts in the
Ninth Circuit would likely have found to
be nonprotectable: general reverence for
men and women in the armed forces and
their dedication to becoming proficient in
the service they perform; celebrity contes-
tants completing military tasks in a game-
show format at a military training facility,
guided by coaches who are members of
the military; and a group of celebrity con-
testants with similar backgrounds (e.g.,
both feature contestants such as a former
pop singer, a former professional wrestler,
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and a model).36 The Dillon court ruled 
in favor of the plaintiff on a motion to dis-
miss.37

Additionally, in the 2015 case Wilson
v. Walt Disney, the district court of North -
ern California declined to enter summary
judgment for the defendant whose trailer
for its film Frozen allegedly infringed on
the plaintiff’s short film.38 The court relied
on the Funky Films analysis but did not
apply the filtration test.39 The pattern of
similarities between the two works was
enough for the plaintiff to survive a motion
for summary judgment. The court declined
to consider “whether the protectable ele-
ments, standing alone, [were] substantially
similar.”40 This analysis resembles the selec-
tion and arrangement test. The court con-
sidered each plot sequence together as a
whole instead of deconstructing it and
eliminating each element that was not sep-
arately protectable.

Also, in Wilson, the court expressly
rejected the Ninth Circuit’s substantial dis-
similarity analysis. The court highlighted
several important differences between the
works yet held that the similarities in the
sequence of events “is too parallel to con-
clude no reasonable juror would find the
works substantially similar.”41 This is a
major step forward from prior decisions
within the Ninth Circuit in which courts
improperly focused on dissimilarities in
their substantial similarity analysis.42

Cases Involving Non-Literary Works

Meanwhile, in infringement cases involv -
ing non-literary works, the Ninth Circuit
correctly applies the U.S. Supreme Court-
mandated selection and arrangement test
to determine substantial similarity.43 This
stark contrast between the courts’ analyses
in literary and non-literary infringement
actions highlights a subject matter excep-
tionalism on the part of the Hollywood
Circuit that does not find support anywhere
in the Copyright Act or case law.

One recent high-profile recent case con-
cerning musical infringement perfectly illus-
trates the Ninth Circuit’s subject matter
discrimination. In Williams v. Bridgeport
Music, Inc., the “Blurred Lines” case, the
court applied the selection and arrangement
test, stating on four separate occasions
that “substantial similarity can be found
in a combination of elements, even if those
elements are individually unprotected.”44

The district court denied the plaintiffs’
motion for summary judgment, finding
protection in several nonprotectable ele-
ments of the defendants’ song.45 The Ninth
Circuit recently affirmed.46

Furthermore, in the Second Circuit, a
district court recently found copyright pro-

tection in a drum beat.47 The court used
the selection and arrangement test, explain-
ing that “unoriginal elements, combined
in an original way, can constitute pro-
tectable elements of a copyrighted work.”48

Analyzing whether the respective drum
beats of the parties’ works were substan-
tially similar, the court acknowledged the
plaintiff would fail under the filtration test,
stating that the components of the drum
beat could be characterized as nonpro-
tectable scènes à faire.49 Yet, it still opted
to use the selection and arrangement test,
refusing to rule in favor of the defendant.50

Ripe for Review

Substantial similarity analysis will continue
to be the death knell for virtually every
copyright infringement case against major
studios or television networks unless the
Supreme Court rules on this issue again
or a major high-profile case is won by a
plaintiff in a literary work scenario. As to
the former, this issue is ripe for Supreme
Court review. Not only are many district
and circuit courts violating the express
ruling of Feist (which is a basis for Supreme
Court review),51 but there also is substan-
tial conflict among the different circuits.52

The latter is also an excellent basis for
Supreme Court review.53 Regarding a high-
profile case, in March 2017, the Zootopia
case was filed by Quinn Emanuel Urquhart
and Sullivan, LLP. The case, involving
numerous similarities, was highly publi-
cized.54 Requesting that the court apply
the filtration test (which always leads to a
win for defendants), defendants moved to
dismiss. In its ruling, the district court used
both tests.55 Ultimately, the court dismissed
the case on a motion to dismiss under
Federal Rule of Civil Procedure 12(b)(6).56

While every finding in favor of a defen-
dant is not wrong, many deserving plaintiffs
are denied a just remedy when the filtration
test is applied or the court refuses to apply
the correct test for substantial similarity
because there is insufficient similarity.57

Situations such as the one in dystopian
horror film The Purge, where illegal conduct
is allowed by the state, will be a parable
for the entertainment industry.58 That is
essentially the awakening; without Supreme
Court review, there will be no predictability
as to the likely outcome, and it will simply
be a subjective decision by the judge, as it
basically has become.                             n

1 See Steven T. Lowe, Death of Copyright, L.A. LAWYER

(Nov. 2010) for a collection of cases over the 20 years
prior to 2010.
2 Feist Publ’ns, Inc. v. Rural Tel. Servs. Co., 499 U.S.
340, 348-49, 358 (1991).
3 SeeWilliams v. Gaye, No. 885 F. 3d 1150, 1163-65
(9th Cir. 2018); Paramount Pictures Corp. v. Axanar

Prods., Inc., No. 2:15-cv-09938-RGK-E, 2017 WL 
83506 (C.D. Cal. 2017); L.A. Printex Inds., Inc. v.
Aeropostale, Inc., 676 F. 3d 841, 848-52 (9th Cir.
2012) (textile designs); Swirsky v. Carey, 376 F. 3d
841, 847 (9th Cir. 2004) (music); Satava v. Lowry,
323 F. 3d 805, 811-12 (9th Cir. 2003) (sculptures);
Metcalf v. Bochco, 294 F. 3d 1069, 1074 (9th Cir.
2002) (TV show); Fleener v. Trinity Broad., 203 F.
Supp.2d 1142, 1148-51 (C.D. Cal. 2001) (book);
Miller v. Miramax, No. CV 99-08526 DDP (AJWx),
2001 U.S. Dist. LEXIS 25967 (C.D. Cal. Sept. 26,
2001) (film); Three Boys Music Corp. v. Bolton, 212
F. 3d 477, 485 (9th Cir. 2000) (music); Apple
Computer, Inc. v. Microsoft Corp. 35 F. 3d 1435,
1441-48 (9th Cir. 1994) (computer); Harper House,
Inc. v. Thomas Nelson, Inc., 889 F. 2d 194, 197 (9th
Cir. 1989) (organizer); Worth v. Selchow & Righter
Co., 827 F. 2d 569, 572-74 (9th Cir.1987) (trivia fact
books); Universal Pictures Co. v. Harold Lloyd Corp.,
162 F. 2d 354, 361 (9th Cir. 1947) (film), accord
Copeland v. Bieber, No. 14-1427, 2013 WL 12145005
(E.D. Va. Dec. 17, 2015) (music); Manufacturers
Techs., Inc. v. Cams, Inc., 706 F. Supp. 984, 993-98
(D. Conn.1989) (computer software programs);
Bellsouth Adver. & Pub. Corp. v. Donnelley Inform.
Pub., Inc., 719 F. Supp. 1551, 1556-58 (S.D. Fla.1988)
(“yellow pages” directory); Hearn v. Meyer, 664 F.
Supp. 832, 845, 850-52 (S.D. N.Y. 1987) (book); M.
Kramer Mfg. Co., v. Andrews, 783 F. 2d 421, 438
(4th Cir. 1986) (computer video game); Southern Bell
Tel. and Tel. Co. v. Associated Tel. Directory
Publishers, 756 F. 2d 801, 809-10 (11th Cir. 1985)
(telephone directories); Eckes v. Card Prices Update,
736 F. 2d 859, 862-63 (2nd Cir. 1984) (book); Apple
Barrel Prods., Inc. v. Beard, 730 F. 2d 384, 388 (5th
Cir. 1984) (country music program); National Bus.
Lists, Inc. v. Dun & Bradstreet, Inc., 552 F. Supp. 89,
94 (N.D. Ill. 1982) (reference book); Miller v. Universal
City Studios, Inc., 650 F. 2d 1365, 1368-70 (5th Cir.
1981) (made-for-television motion picture); Meredith
Corp. v. Harper & Row, Publishers, Inc., 413 F. Supp.
385, 387 (S.D. N.Y. 1975) (novel); Kuddle Toy, Inc.
v. Pussycat-Toy Co., Inc., 70 C 1569, 1974 WL 20185,
at *22 (E.D. N.Y. Oct. 4, 1974) (toy bears); Baldwin
Cooke Co. v. Keith Clark, Inc., 383 F. Supp. 650,
656 (N.D. Ill.1974) (calendar); Roth Greeting Cards
v. United Card Co., 429 F. 2d 1106 (9th Cir. 1970)
(greeting cards); PIC Design Corp. v. Sterling Precision
Corp., 231 F. Supp. 106 (S.D. N.Y. 1964) (catalogs);
MacDonald v. Du Maurier, 144 F. 2d 696, 702-03
(2nd Cir.1944) (novel); Crocker v. General Drafting
Co., 50 F. Supp. 634, 635-37 (S.D. N.Y. 1943) (maps);
Gelles-Widmer Co. v. Milton Bradley Co., 313 F. 2d
143, 147 (7th Cir. 1963) (educational games).
4 See Cavalier v. Random House, Inc., 297 F. 3d 815
(9th Cir. 2002); Funky Films, Inc. v. Time Warner
Entm’t. Co., L.P., 462 F. 3d 1072 (9th Cir. 2006);
Benay v. Warner Bros. Entm’t, Inc., 607 F. 3d 620
(9th Cir. 2010). See also Appendix A herein. 
5 See Counts v. Meriwether, No. 2:14-cv-00396-SVW-
CW, 2015 WL 9594469, at *11-12 (C.D. Cal. 2015);
Rice v. Fox Broad. Co., 330 F. 3d 1170, 1178 (9th
Cir. 2003); Shame on You Prods., Inc. v. Elizabeth
Banks, 120 F. Supp. 3d 1123 (C.D. Cal. 2015), aff’d
2017 WL 1732279 (9th Cir. 2017).
6 See Funky Films, 462 F. 3d 1072; Benay, 607 F. 3d
620.
7 Feist, 499 U.S. at 348-49, 358.
8 L.A. Printex, 676 F. 3d 841 (the court applied the
selection and arrangement test in a fabric design
infringement case, and explained that plaintiff’s “orig-
inal selection, coordination, and arrangement of such
[non-protectable] elements is protectable.”) (citing to
Feist, 499 U.S. at 362). See also Paramount Pictures,
2017 WL 83506. 
9 Shaw v. Lindheim, 919 F.2d 1353, 1363 (9th Cir.
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1990) (citing NIMMER ON COPYRIGHT, §13.03[A] at
13-31). Interestingly enough, the plaintiff in Shaw v.
Lindheim was the only plaintiff to win at trial in a lit-
erary copyright infringement case against a major
studio (to this author’s knowledge) in the last 30 years,
but then had that victory taken away from him by
the trial judge via a judgment notwithstanding the
verdict.  Shaw v. Lindheim, 809 F. Supp. 1393 (C.D.
Cal. 1992). Thus, no plaintiff has actually won a copy-
right infringement case at trial involving a literary
work (that this author has been able to locate) in the
last 25 years. This is unlike music. See Williams v.
Bridgeport Music, Inc., No. LA CV13-06004JAK
(AGRx), 2015 WL 4479500 (C.D. Cal. July 14, 2015).
10 Apple Computer, Inc. v. Microsoft Corp. 35 F. 3d

1435, 1443-46 (9th Cir. 1994); as discussed infra, the
holding in Apple was later distorted in the case that
birthed the filtration test, viz., Cavalier v. Random
House, Inc., 297 F. 3d 815 (9th Cir. 2002).
11 Metcalf v. Bochco, 294 F. 3d 1069, 1074 (9th Cir.
2002). Metcalf was consistent with the holding in
Miller v. Miramax, No. CV 99-08526 DDP (AJWx),
2001 U.S. Dist. LEXIS 25967 (C.D. Cal. Sept. 26,
2001), and Fleener v. Trinity Broadcasting, 203 F.
Supp.2d 1142 (C.D. Cal. 2001). It is also consistent
with a long line of cases applying the selection and
arrangement test in the 9th circuit as set forth in note
3, supra.
12 Another exception to the court’s application of the
filtration test in recent years is when the plaintiff was

a major studio. Paramount Pictures, 2017 WL 83506
(defendant’s movie was derivative of Star Trek).
13 Funky Films, Inc. v. Time Warner Entm’t. Co., L.P.,
462 F. 3d 1072, 1077 (9th Cir. 2006) (citing Cavalier,
297 F. 3d at 822-23).
14See Steven T. Lowe, Death Of Copyright: The Sequel,
THE COMPUTER & INTERNET LAWYER (Sept. 2012). 
15 Apple, 35 F. 3d at 1445 (“[T]he unprotectable ele-
ments have to be identified, or filtered, before the
works can be considered as a whole.”). However,
Apple did not and does not require that they be “filtered
out” or disregarded.
16 Id. Many infringement cases decided subsequent to
Apple cite to it for the proposition that an original
selection and arrangement of nonprotectable elements
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Appendix A: An Infringer’s World

• Abdullah v. Walt Disney Company, 2016 WL 5380930 (C.D. Cal. 2016) (Motion
to Dismiss granted for defendant). (Frozen).

• Althouse v. Warner Bros., Entertainment, 2014 WL 2986939 (C.D. Cal. 2014)
(Motion for Summary Judgment granted for defendant). (The Matrix Trilogy).

• Bar v. Sandler et al.,WL 828941 (C.D. Cal. 2013) (Motion for Summary Judgment
granted for defendant). (Just Go With It).

• Basile v. Sony Pictures Entertainment Inc., 2014 WL 12521344 (C.D. Cal. 2014)
(Motion to Dismiss granted for defendant). (Men in Black III). 

• Basile v. Twentieth Century Fox Film  Corp., 678 Fed. Appx. 576 (9th Cir. 2017)
2015 WL 12711658 (Motion to Dismiss granted for defendant). (Prometheus).

• Basile v. Warner Bros. Entm’t, Inc., 2016  WL 5867432 (C.D. Cal. Jan. 1, 2016)
(Motion to Dismiss for defendant). (The Dark Knight Rises).

• Bernal v. Paradigm Talent and Literary Agency, 788 F. Supp. 2d 1043 (C.D.
Cal. 2010) Motion for Summary Judgment granted for defendant. (Desperate
Housewives).

• Braddock v. Jolie, 2013 WL 12125754 (C.D. Cal. 2013) Motion for Judgment on the
Pleadings in for defendant. (In the Land of Blood and Honey). 

• Briggs v. Blomkamp, 70 F. Supp. 3d 1155 (N.D. Cal. 2014) Motion for Summary
Judgment granted for defendant. (Elysium). 

• Brown v. Twentieth Century Fox Home Entertainment, 2015 WL 5081125 (E.D.
Ky. 2015) (Motion to Dismiss granted for defendant). (Devil’s Due).

• Canal+ Image UK Ltd. v. Lutvak, 773 F. Supp. 2d 419 (S.D.N.Y. 2011) Motion to
Dismiss granted for defendant. (A Gentleman’s Guide to Love and Murder). 

• Counts v. Meriwether, 2015 WL 9594469 (C.D. Cal. 2105) Motion for Summary
Judgment granted for defendant. (New Girl TV Series). 

• DuckHole Inc. v. NBC Universal Media LLC, 2013 WL 5797279 (C.D. Cal. Sept.
6, 2013) Motion to Dismiss for defendant. (Animal Practice TV series)

• Edwards v. Cinelou Films et al., 696 Fed.Appx.270 (9th Cir. 2017) Motion to
Dismiss for defendant. (Witch).

• Effie Film, LLC v. Murphy, 932 F. Supp. 2d 538 (S.D. N.Y. 2013) ** Motion for
Summary Judgment granted forplaintiff. (Effie).

• Effie Film, LLC v. Pomerance, 909 F.Supp.2d 273 (S.D. N.Y. 2012) ** Motion for
Judgment on the Pleadings in forplaintiff. (Effie).

• Foundation for Lost Boys v. Alcon Entertainment, LLC, 2016 WL 4394486 (N.D.
Ga. 2016) Motion to Dismiss without prejudice granted for defendant. (The Good Lie). 

• Gadh v. Spiegel, 2014 WL 1778950 (C.D. Cal. 2014) Motion to Dismiss granted for
defendant. (Her). 

• Gallagher v. Lions Gate Entertainment Inc., 2015 WL 12481504 (C.D. Cal. 2015)
Motion to Dismiss granted for defendant. (Cabin in the Woods). 

• Goldberg v. Cameron, 787 F. Supp. 2d 1013 (N.D. Cal. 2011) Motion for Summary
Judgment granted for defendant. (The Terminator Film Series).

• Hallford v. Fox Entertainment Group, Inc., 2013 WL 541370 (S.D. N.Y. 2013)
Motion to Dismiss granted for defendant. (Touch). 

• Heusey v. Emmerich, 2015 WL 12765115 (C.D. Cal. 2015) Motion to Dismiss with
prejudice granted for defendant. (Anonymous). 

• Kenney v. Warner Bros. Entertainment Inc., 984 F. Supp. 2d 9 (Mass. 2013)
Motion to Dismiss with prejudice granted for defendant. (Ghostman). 

• Kullberg v. Pure Flix Entertainment LLC, 2016 WL 7324155 (C.D. Cal. 2016)
Motion to Dismiss granted for defendant. (God’s Not Dead). 

• Lawrence v. Sony Pictures Entertainment Inc., 534 Fed. Appx. 651 (9th Cir.
2013) Motion for Summary Judgment granted for defendant. (Death at the Funeral). 

• Mena v. Fox Entertainment Group, Inc., 2012 WL 4741389 (S.D. N.Y. 2012)
Motion to Dismiss granted for defendant. (Past Life TV Series). 

• National Center for Jewish Film v. Riverside Film LLC, 2012 WL 4052111 (C.D.
Cal. 2012) Motion for Summary Judgment granted for defendant. (Sholem Aleichem:
Laughing in Darkness). 

• Newt v. Twentieth Century Fox Film Corporation, 2016 WL 4059691 (C.D. Cal.
2016) Motion to Dismiss granted for defendant. (Empire TV Series). 

• Quirk v. Sony Pictures Entertainment Inc., 2013 WL 1345075 (N.D. Cal. 2013)
Motion for Summary Judgment granted for defendant. (Premium Rush). 

• Shame on You Productions v. Banks, 2017 WL 1732279 (9th Cir. 2017) Motion
to Dismiss with prejudice granted for defendant. (Walk of Shame TV Series). 

• Silas v. Home Box Office, Inc., 2016 WL 4251599 (C.D. Cal. 2016) Motion to
Dismiss with prejudice granted for defendant. (Ballers TV Show).

• Tedesco v. Sandi Pepe et al., 2012 WL 13012419 (C.D. Cal. 2011) Motion for
Summary Judgment granted for defendant. (Plain Jane: From Greek to Glam TV Series). 

• Tiscareno v. Netflix, Inc., 2014 WL 12558125 (C.D. Cal. 2014) Motion for Summary
Judgment granted for defendant. (Kill Speed). 

• Webb v. Stallone, 555 Fed. Appx. 31 (2d. Cir. 2014) Motion for Summary Judgment
granted for defendant. (The Expendables). 

• Weiss v. DreamWorks SKG, 2015 WL 12711658 (C.D. Cal. 2015) Motion to
Dismiss granted for defendant. (Smash TV Series). 

• White v. Alcon Film Fund, 52 F. Supp. 3d 1308 (N.D. Ga. 2014) Motion for
Summary Judgment granted for defendant. (Lottery Ticket).

• Williams v. A&E Television Networks, 122 F. Supp. 3d 157 (S.D. N.Y. 2015)
Motion to Dismiss granted for defendant. (Married at First Sight TV Series). 

• 8th Wonder Entertainment, LLC v. Viacom International, Inc., 2016 WL
6882832 (C.D. Cal. 2016) Motion for Summary Judgment granted for defendant. (Love
& Hip Hop TV Series). 

( ** ) Studio/Film Company was the plaintiff seeking a declaratory judgement that it did not
infringe on defendant’s copyright, and succeeded. 

() Plaintiff appeared pro se.

• Dillon v. NBC Universal Media LLC, 2013 WL 3581938 (C.D. Cal. 2015) Motion to
Dismiss denied to defendant Stars Eam (Stripes TV Series) (2012)

• Goodness FIlms LLC v. TV One LLC,  2014 WL 12594201 (C.D. Ca. 2014) Survived
MSJ, but jury verdict for defendant. (Belle’s TV Series) (2012)

• Metcalf v. Bochco, 294 F. 3d 1069 (9th Cir. 2002) Motion for Summary Judgment

for defendant. Reversed. (City of Angels TV Series) (2000)

• ONZA Partners SL v. Sony Pictures Entertainment Inc., 2:16CV07269 (C.D.
Cal. 2016) Motion to Dismiss denied to defendant Pending case going to Jury Trial

(Timeless TV Series) (2016)

• Wilson v. Walt Disney Company, 123 F. Supp. 3d 1172 (N.D. Cal. 2015) Motion for
Summary Judgment denied to defendant. (Frozen) (2013).—S.T.L.

Appendix B: Glimmers of Hope



is protectable as long as the court identifies the non-
protectable elements. See, e.g., Dream Games of Ariz.,
Inc. v. PC Onsite, 561 F. 3d 983, 988 (9th Cir. 2009).
Thus, Cavalier’s interpretation of Apple is highly flawed.
17 Apple Computer, Inc. v. Microsoft Corp. 35 F. 3d
1435, 1446 (9th Cir. 1994) (“[T]his does not mean
that infringement cannot be based on original selection
and arrangement of unprotected elements. However,
the unprotectable elements have to be identified, or fil-
tered, before the works can be considered as a whole.”).
18 Metcalf v. Bochco, 294 F. 3d 1069, 1074 (9th Cir.
2002).
19 Rice v. Fox Broadcasting Co., 330 F. 3d 1170, 1178
(9th Cir. 2003); Funky Films, Inc. v. Time Warner Entm’t
Co., Inc., 462 F. 3d 1072, 1081 n.4 (9th Cir. 2006).
20 Funky Films, 462 F. 3d 1072.
21 The alternatively applied precondition is that the
similarities be as compelling as the ones found in
Metcalf. See Shame on You Prods., Inc. v. Elizabeth
Banks, 120 F. Supp. 3d 1123 (C.D. Cal. 2015); aff’d
Shame on You Prods., Inc., No. 15-56372, 2017 WL
1732279 (9th Cir. May 3, 2017); Counts v. Meri -
wether, No. 2:14-cv-00396-SVW-CW, 2015 WL
9594469 (C.D. Cal. Dec. 30, 2015).
22 Id.
23 New Old Music Group, Inc. v. Gottwald, 122 F.
Supp. 3d 78, 94 (2nd Cir. 2015) (citing Mena v. Fox
Entm’t Group, Inc., No. 11-CV-5501 (BSJ) 2012 WL
4741389 at *4 (2012) (citation omitted). 
24 In his dissent to the Ninth Circuit’s 1993 decision
in White v. Samsung Electronics America, now-Chief
Justice Alex Kozinski remarked that “for better or
worse, we are the Court of Appeals for the Hollywood
Circuit.” White v. Samsung Elecs. America, 989 F. 2d
1512, 1521 (9th Cir. 1992).
25 Compare Paramount Pictures Corp. v. Axanar Prods.,
Inc., No. 2:15-cv-09938-RGK-E, 2017 WL 83506 (C.D.
Cal. 2017) with virtually every case in Appendix A. 
26 Shame on You Prods, 120 F. Supp. 3d 1123.
27 Id. at 1148.
28 Shame on You Prods., 2017 WL 1732279, at *1. 
29 Shame on You Prods., 120 F. Supp. 3d at 1150.
30 Shame on You Prods., 2017 WL 1732279, at *1.
31 Counts v. Meriwether, No. 2:14-cv-00396-SVW-
CW, 2015 WL 9594469, at *11-12 (C.D. Cal. 2015).
32 Id.
33 Id. at *11. 
34 See Appendix B (Glimmers of Hope).
35 Dillon v. NBC Universal Media LLC, No. CV 12-
09728 , 2013 WL 3581938, at *5 (C.D. Cal. 2013).
36 Id. at *5-7. 
37 Id. at *12. 
38 Wilson v. Walt Disney Company, 123 F. Supp. 3d
1172 (N.D. Cal. 2015).
39 Wilson v. The Walt Disney Company, No. 14-CV-
01441-VC , 2014 WL 4477391, at *1-2 (N.D. Cal.
2014); At the summary judgment stage, the district
court referred to its substantial similarity analysis at
the dismissal stage instead of reiterating it yet again.
Thus, the basis of the Court’s decision in Wilson is
based upon the 2014 unpublished decision partially
denying the defendant’s motion to dismiss.
40 Id.
41 Id. at 2.
42 The test used to be “no plagiarist can excuse the
wrong by showing how much of his work he did not
pirate.” Sheldon v. Metro-Goldwyn Pictures Corp.,
81 F. 2d 49, 56 (2nd Cir. 1936); Shaw v. Lindheim,
919 F. 2d 1353 (9th Cir. 1990). Now courts will look
at dissimilarities in their analysis. See Funky Films,
Inc. v. Time Warner Entm’t. Co., L.P., 462 F. 3d 1072,
1078 (9th Cir. 2006); Benay v. Warner Bros. Entm’t,
Inc., 607 F. 3d 620, 625-29 (9th Cir. 2010).
43 See, e.g., L.A. Printex Inds., Inc. v. Aeropostale, Inc.,
676 F. 3d 841, 848-50 (9th Cir. 2012) (citing Feist
Publ’ns, Inc. v. Rural Tel. Servs. Co., 499 U.S. 340,

348-349, 358 (1991)); Dream Games of Ariz., Inc. v.
PC Onsite, 561 F. 3d 983, 988-89 (9th Cir. 2009) (cit -
ing Apple Computer, Inc. v. Microsoft Corp. 35 F. 3d
1435, 1441-48 (9th Cir. 1994)); Swirskey v. Carey,
376 F. 3d 841, 846-50 (9th Cir. 2004); Three Boys
Music Corp. v. Bolton, 212 F. 3d 477, 485 (9th Cir.
2000); Williams v. Gaye, 885 F. 3d 1150, 1163-65 (9th
Cir. 2018).
44 The procedural history of this case is rather com-
plicated, as the “Blurred Lines” composers filed a
motion for declaratory relief seeking a court order (as
plaintiffs) that its song did not infringe the copyright
of “Got to Give It Up” by Marvin Gaye. Williams v.
Bridgeport Music, Inc., No. LA CV13-06004 JAK
(AGRx), 2015 WL 4479500, at *1 (C.D. Cal. July
14, 2015) (citing Swirsky, 376 F. 3d 841). The plaintiffs
filed a motion for summary judgment.
45 Id.
46 Williams,  885 F. 3d at 1197.
47 New Old Music Group, Inc. v. Gottwald, 122 F.
Supp. 3d 78 (2nd Cir. 2015). 
48 Id.
49 Id. at 96-97.
50 Id.
51 SUP. CT. R. 10, 28 U.S.C.A.; Layne & Bowler Corp.
v. Western Well Works, Inc., 261 U.S. 387 (1923).
52 First Circuit “Ordinary Observer” test: Concrete
Mach. Co. v. Classic lawn Ornaments, Inc., 843 F.
2d. 600, 608 (1st Cir. 1998); Second Circuit “Ordinary
Observer” test: Peter Pan Fabrics, Inc. v. Martin Weiner
Corp., 274 F. 2d 487, 489 (2d Cir. 1960); Third
Circuit “Ordinary Observer” test: Universal Athletic
Sales Co. v. Salkeld, 511 F. 2d 904, 907 (3d. Cir.
1975); Fourth Circuit “Intended Audience” test:
Dawson v. Hinshaw Music Inc., 905 F. 2d 731, 733
(4th Cir. 1990); Fifth Circuit “Ordinary Observer”
test: Peel & Co., Inc. v. Rug Mkt., 238 F. 3d 391,

398 (5th Cir. 2004); Sixth Circuit “Filtration/Com-pari-
son” test: Kohus v. Mariol, 328 F. 3d 848, 854 (6th
Cir. 2004); Seventh Circuit “Ordinary Observer” test:
Atari, Inc. v. N. Am. Phillips Consumer Elecs. Corp.,
672 F. 2d 607, 614-15 (7th Cir. 1982) (superseded on
other grounds); Eighth Circuit “Extrinsic/Intrinsic” test:
Hartman v. Hallmark Cards, Inc., 833 F. 2d 117, 120
(8th Cir. 1987); Ninth Circuit “Extrinsic/Intrinsic” test:
Sid & Marty Krofft Television Prods. V. Mc Donald’s
Corp., 562 F. 2d 1157, 1164 (9th Cir. 1977); Tenth
Circuit “Abstraction/Filtration/Comparison” test: Gates
Rubber Co. v. Bando Chem. Industries, Ltd., 9 F. 3d
823, 834; Eleventh Circuit (Unsettled), see BUC Int’l
Corp. v. Int’l Yacht Council Ltd., 489 F. 3d 1129, 1148
(11th Cir. 2007); D.C. Circuit “Filtra tion/Comparison”
test: Sturdza v. United Arab Emir ates, 281 F. 3d 1287,
1297 (D.C. Cir. 2002); Federal Circuit (No test) applies
test used by circuit of the district court from which
appeal originated: Hutchins v. Zoll Med. Corp., 492
F. 3d 1377, 1383 (Fed. Cir. 2007).
53 Id.; see also note 3, supra.
54 Ashley Cullins, ‘Zootopia’ Lawsuit: Plot Similarities
Detailed by Writer Suing Disney, The Hollywood
Reporter (June 06, 2017), available at http://www
.hollywoodreporter.com/thr-esq/zootopia-lawsuit-plot
-similarities-detailed-by-writer-suing-disney-1010715.
which appeal originated).
55 Esplanade Prods., Inc. v. The Walt Disney Co., No.
CV 17-02185-MWF (JCx), 2017 WL 563024 (C.D.
Cal. July 11, 2017).
56 Id.
57 See Appendix A (An Infringer’s World); see also
Robert Helfing, Substantial  Similarity in Literary
Infringement Cases: A Chart for Turbid Waters, 21
UCLA ENT. L. REV. 2 (2014).
58 See Jordan-Benel v. Universal City Studios, Inc.,
859 F. 3d 1184 (9th Cir. 2017).
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Contact Kenneth A. Solomon, Ph.D., Chief 
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Our team of professionals includes Certified
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tion Professionals, licensed private investigators,
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sonable royalties, lost earnings, lost value of
business, forensic accounting, fraud investiga-
tion, investigative analysis of liability, marital dis-
solution, and tax planning and preparation.
Excellent communicators with extensive testi-
mony experience. Prior Big Four accountants.
Specialties include accounting, breach of con-
tract, breach of fiduciary duty, business interrup-
tion, business dissolution, construction defects,

delays, and cost overruns, fraud, insurance bad
faith, intellectual property (including trademark,
patent, and copyright infringement, and trade
secrets), malpractice, marital dissolution, per-
sonal injury, product liability, real estate, securi-
ties, tax planning and preparation, IRS audit
defense, tracing, unfair advertising, unfair com-
petition, valuation of businesses, and wrongful
termination. See display ad on page 39.

ZIVETZ, SCHWARTZ & SALTSMAN, CPAS
11900 West Olympic Boulevard, Suite 650, Los
Angeles, CA 90064-1046, (310) 826-1040, fax
(310) 826-1065. Website: www.zsscpa.com. 
Contact Lester J. Schwartz, CPA/CFF,
DABFE, DABFA, Michael D. Saltsman, CPA,
MBA, Lynda R. Schauer, CPA, CVA, CGMA,
David L. Bass, CPA, David Dichner, CPA,
ABV, Sandy Green, CPA, Silva Hakobyan,
CPA, Troy Hoang, CPA. Accounting experts in
forensic accounting, tax issues, business valua-
tions, and appraisals, marital dissolutions, emi-
nent domain, insurance losses, business interrup-
tion, goodwill, economic analysis, investigative
auditing, loss of earning, commercial damages,
and lost profits. Expert witness testimony prepa-
ration, settlement negotiations, and consulta-
tions. See display ad on page 43.

ASSET SEARCH INVESTIGATIONS

BENCHMARK INVESTIGATIONS
32158 Camino Capistrano, # A-415, San Juan
Capistrano, CA 92675, (800) 248-7721, fax 
(949) 248-0208, e-mail: zimmerpi@pacbell.net.
Website: www.BenchmarkInvestigations.com.
Contact Jim Zimmer, CPI. National agency.
Professional investigations with emphasis on
accuracy, detail, and expedience. Asset/financial
searches; background investigations; DMV
searches; domestic/marital caes; due diligence
investigations; mergers/acquisitions specialist;
personal injury defense cases; process service;
surveillance/photograph; witness location/inter-
views; workplace investigations—theft, harass-
ment, discrimination, drugs, worker’s comp
cases—AOE/COE and sub rosa. Bilingual agents.
Fully insured. Correspondents nationwide. CA
Private Investigator license #PI 12651.

CCI FINANCIAL INVESTIGATIONS 
Two locations: San Jose and Hollister, CA (831)
634-9400 or (408) 357-4114. Contact Sandra
Copas, PI, CFE at sandra@copaspi.com 
or Bryan Copas, CPA, PI, CAMS at bryan
@copaspi.com. Website: www.copaspi.com. 
We locate, interpret, and simplify complex finan-
cial information, making it easy to present to
your clients or a court of law. Dedicated to
forensic accounting, financial and fraud investi-
gations, CCI is a private investigation firm (CA
PI#25429) with CPAs and other certified special-
ists for your civil or criminal matters. Specialized
services include forensic accounting, financial
investigations, and legally compliant asset
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searches. Asset searches include bank and bro-
kerage account searches, employment income
history, life insurance, retirement accounts,
credit reports, safe deposit boxes, real property,
and vehicles. Also available for expert witness
testimony, settlement negotiations, and consul-
tations. No boundaries: financial investigations
are document intensive so most work is com-
pleted at our office in San Jose or Hollister. CCI
serves attorneys, businesses, individuals, and
other professional throughout CA. Full-service:
when you have other investigative needs, such
as process of service, digital forensics, or surveil-
lance, we have a network of investigators located
in your area. See display ad on page 35.

PARRENT SMITH INVESTIGATIONS
& RESEARCH
10158 Hollow Glen Circle, Los Angeles, CA
90077, (310) 275-8619, (800) 516-2448 or 805-
439-2824, fax (310) 274-0503, e-mail: joanne
@psinvestigates.com or nicsmith@psinvestigates
.com. Website: www.psinvestigates.com. 
Contact Joanne Parrent or Nic Smith. PSI is a
full-service investigative firm. Nic Smith has 40
years in the field conducting investigations for
attorneys in thousands of civil and criminal cases.
We specialize inall types of litigation support
including asset searches; witness interviews;
fraud investigations; corporate, family, and envi-
ronmental cases. Nic Smith is a court-qualified
expert in security and investigative standards.
Joanne Parrent, formerly an author and journal-
ist, brings her investigative research background
to all matters. Offices in Los Angeles and Central
CA. Services throughout California and the
world. See display ad on page 35.

SAPIENT INVESTIGATIONS, INC.
1810 14th Street, Suite 201, Santa Monica, CA
90404, (310) 399-8200, fax (310) 496-2637. 
Website: www.sapientpi.com. Contact David
Cogan, CFE, Managing Director. Sapient
Investigations, Inc., the Westside’s premier intel-
ligence firm, has a long history of tracking and
recovering assets for its clients in the U.S. and
abroad. These challenging cases require a deep
knowledge of how assets are hidden and an
uncanny ability to follow the money trail. We
have pierced corporate veils for Fortune 500
companies and traced money offshore. For a
consultation, please contact David Cogan, CFE,
at (310) 399-8200 or visit www.sapientpi.com.

BUSINESS

FORENSISGROUP
EXPERT WITNESS SERVICES SINCE 1991
301 North Lake Avenue, Suite 420, Pasadena,
CA 91101, (800) 555-5422, (626) 795-5000, 
fax: (626) 795-1950, e-mail: experts@forensis-
group.com. Website: www.forensisgroup.com.
Contact Mercy Steenwyk. 10,000 cases Foren-
sisGroup has provided experts. 8,000 clients
have retained experts from us. We respond in
one hour or less. ForensisGroup is an expert wit-
ness services and consulting company providing
experts, expert witnesses, and consultants to law
firms, insurance companies, and other public and
private firms in thousands of disciplines: con-
struction, engineering, business, accounting,
intellectual property, computers, IT, medical,
real estate, insurance, product liability, premises
liability, safety, and others, including experts in
complex and hard-to-find disciplines. Let us give
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you the technical advantage and competitive
edge in your cases. Referrals, customized
searches, and initial phone consultations are
free. See display ad on page 43.

BUSINESS APPRAISAL/VALUATIONS

BRIAN LEWIS & COMPANY
10866 Wilshire Boulevard, 10th Floor, Los 
Angeles, CA 90024 (310) 446-2734, e-mail:brian
@brianlewis-cpa.com. Contact Brian Lewis,
CPA, CVA. Forensic accounting, business valua-
tions, cash spendable reports, estate, trust, and
income tax services. 

CMM, LLP
With offices in Woodland Hills and El Segundo,
(818) 986-5070, fax (818) 986-5034, e-mail:
rschreiber@cmmcpas.com. Website: www
.cmmcpas.com. Contact Robert Schreiber.
Specialties: consultants who provide extensive
experience, litigation support, and expert testi-
mony regarding forensic accountants, fraud
investigations, economic damages, business val-
uations, family law, bankruptcy, and reorganiza-
tion. Degrees/licenses: CPAs, CFEs, MBAs. See
display ad on page 38.

HAYNIE & COMPANY, CPAS
4910 Campus Drive, Newport Beach, CA 
92660-2119, (949) 724-1880, fax (949) 724-1889,
e-mail: sgabrielson@hayniecpa.com. Website:
www.hayniecpa.com. Contact Steven C.
Gabrielson. Consulting and expert witness 
testimony in a variety of practice areas: commer-
cial damages, ownership disputes, economic
analysis, business valuation, lost profits analysis,
fraud/forensic investigations, taxation, personal
injury, wrongful termination, and professional 
liability.

HIGGINS, MARCUS & LOVETT, INC.
800 South Figueroa Street, Suite 710, Los 
Angeles, CA 90017, (213) 617-7775, fax (213)
617-8372, e-mail: mhiggins@hmlinc.com. 
Website: www.hmlinc.com. Contact Mark C.
Higgins, ASA, president. The firm has over 30
years of litigation support and expert testimony
experience in matters involving business valua-
tion, economic damages, intellectual property,
loss of business goodwill, and lost profits. Areas
of practice include business disputes, eminent
domain, bankruptcy, and corporate and marital
dissolution. See display ad on page 41.

KRYCLER, ERVIN, TAUBMAN, AND
KAMINSKY
15303 Ventura Boulevard, Suite 1040, Sherman
Oaks, CA 91403, (818) 995-1040, fax (818) 995-
4124. Website: www.ketkcpa.com. Contact
Michael J. Krycler. Litigation support, including
forensic accounting, business appraisals, family
law accounting, business and professional valua-
tions, damages, fraud investigations, and lost
earnings. Krycler, Ervin, Taubman, and Kaminsky
is a full-service accounting firm serving the legal
community for more than 20 years. See display
ad on page 41.

WHITE, ZUCKERMAN, WARSAVSKY, 
LUNA & HUNT
15490 Ventura Boulevard, Suite 300, Sherman
Oaks, CA 91403, (818) 981-4226, fax (818) 981-
4278, 4 Park Plaza, 2nd Floor, Irvine, CA 92614,
(949) 219-9816, fax (949) 219-9095, e-mail:

expert@wzwlh.com. Website: www.wzwlh.com.
Contact Barbara Luna. Expert witness testi-
mony for complex litigation involving damage
analyses of lost profits, unjust enrichment, rea-
sonable royalties, lost earnings, lost value of
business, forensic accounting, fraud investiga-
tion, investigative analysis of liability, marital dis-
solution, and tax planning and preparation.
Excellent communicators with extensive testi-
mony experience. Prior Big Four accountants.
Specialties include accounting, breach of con-
tract, breach of fiduciary duty, business interrup-
tion, business dissolution, construction defects,
delays, and cost overruns, fraud, insurance bad
faith, intellectual property (including trademark,
patent, and copyright infringement, and trade
secrets), malpractice, marital dissolution, per-
sonal injury, product liability, real estate, securi-
ties, tax planning and preparation, IRS audit
defense, tracing, unfair advertising, unfair com-
petition, valuation of businesses, and wrongful
termination. See display ad on page 39.

ZIVETZ, SCHWARTZ & SALTSMAN, CPAS
11900 West Olympic Boulevard, Suite 650, Los
Angeles, CA 90064-1046, (310) 826-1040, fax
(310) 826-1065. Website: www.zsscpa.com. Con-
tact Lester J. Schwartz, CPA/CFF, DABFE,
DABFA, Michael D. Saltsman, CPA, MBA,
Lynda R. Schauer, CPA, CVA, CGMA, David
L. Bass, CPA, David Dichner, CPA, ABV,
Sandy Green, CPA, Silva Hakobyan, CPA,
Troy Hoang, CPA. Accounting experts in foren-
sic accounting, tax issues, business valuations,
and appraisals, marital dissolutions, eminent
domain, insurance losses, business interruption,
goodwill, economic analysis, investigative audit-
ing, loss of earning, commercial damages, and
lost profits. Expert witness testimony prepara-
tion, settlement negotiations, and consultations.
See display ad on page 43.

COMPUTER FORENSICS

DATACHASERS, INC.
(877) DataExam, e-mail: admin@datachasers
.com. Website: www.datachasers.com. 
Computer and cell phone forensics—20 years 
of experience in examining and testifying
regarding electronic devices for evidence includ-
ing: active and deleted files, e-mail, Internet his-
tory, chats, social media, operating system arti-
facts for both Windows and Mac, etc. Types of
cases include intellectual property, family law,
employment law, probate resolution, and crimi-
nal law. See display ad on page 35.

SETEC INVESTIGATIONS
8391 Beverly Boulevard, Suite 167, Los Angeles,
CA 90048, (800) 748-5440, fax (323) 939-5481, 
e-mail: tstefan@setecinvestigations.com. Web-
site: www.setecinvestigations.com. Contact
Todd Stefan. Setec Investigations offers unparal-
leled expertise in computer forensics and enter-
prise investigations providing personalized, case-
specific forensic analysis and litigation support
services for law firms and corporations. Setec
Investigations possesses the necessary combina-
tion of technical expertise, understanding of the
legal system, and specialized tools and processes
enabling the discovery, collection, investigation,
and production of electronic information for
investigating and handling computer-related
crimes or misuse. Our expertise includes com-
puter forensics, electronic discovery, litigation
support, and expert witness testimony.

CONSTRUCTION

FORENSISGROUP
EXPERT WITNESS SERVICES SINCE 1991
301 North Lake Avenue, Suite 420, Pasadena,
CA 91101, (800) 555-5422, (626) 795-5000, fax:
(626) 795-1950, e-mail: experts@forensisgroup
.com. Website: www.forensisgroup.com. Con-
tact Mercy Steenwyk. 10,000 cases Forensis-
Group has provided experts. 8,000 clients have
retained experts from us. We respond in one
hour or less. ForensisGroup is an expert witness
services and consulting company providing
experts, expert witnesses, and consultants to law
firms, insurance companies, and other public and
private firms in thousands of disciplines: con-
struction, engineering, business, accounting,
intellectual property, computers, IT, medical,
real estate, insurance, product liability, premises
liability, safety, and others, including experts in
complex and hard-to-find disciplines. Let us give
you the technical advantage and competitive
edge in your cases. Referrals, customized
searches, and initial phone consultations are
free. See display ad on page 43.

CORPORATE INVESTIGATIONS

SAPIENT INVESTIGATIONS, INC.
1810 14th Street, Suite 201, Santa Monica, CA
90404, (310) 399-8200, fax (310) 496-2637. 
Website: www.sapientpi.com. Contact David
Cogan, CFE, Managing Director. Sapient
Investigations, Inc., the Westside’s premier intel-
ligence firm, works with attorneys nationwide to
conduct a wide variety of corporate investiga-
tions, from proxy contests to trade secrets thefts
to internal fraud investigations. With more than a
decade of high-level experience, Sapient Investi-
gations, Inc.’s team understands the importance
of conducting these investigations quickly and
with precision in order to produce actionable
intelligence. For a consultation, please contact
David Cogan, CFE, at (310) 399-8200 or visit
www.sapientpi.com.

CORROSION

KAR’S ADVANCED MATERIALS, INC.
Testing and Research Labs, 2528 West Wood-
land Drive, Anaheim, CA 92801-2636, (714) 527-
7100, fax (714) 527-7169, e-mail: info@karslab
.com. Website: www.karslab.com. Contact Drs.
Ramesh J. Kar or Naresh J. Kar. Southern Cal-
ifornia’s premier materials/mechanical/metallur-
gical/structural/forensics laboratory. Registered
professional engineers with 30-plus years in etal-
lurgical/forensic/structural failure analysis. Expe-
rienced with automotive, bicycles, tires, fire,
paint, plumbing, corrosion, and structural fail-
ures. We work on both plaintiff and defendant
cases. Complete in-house capabilities for tests.
Extensive deposition and courtroom experience
(civil and criminal investigations). Principals are
Fellows of American Society for Metals and
board-certified diplomates, American Board of
Forensic Examiners. See display ad on page 37.

DENTIST

RICHARD BENVENISTE, DDS, MSD
19231 Victory Boulevard, Suite 256, Reseda, 
CA 91335, (818) 881-7337, fax (818) 881-6183, 
e-mail: yourgums@gmail.com. Website: www
.yourgums.com. Contact Richard Benveniste,
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DDS, MSD. Previous three-term officer of Den-
tal Board of California, having ruled on all phases
of dental practice. Practicing as an expert, con-
sultant, evaluator and teacher in the treatment
of TMJ, personal injury (PI), lien cases, and den-
tal injury. Multiple distinguished service citations
from California State Department of Consumer
Affairs. Provider of continuing education courses
on oral diagnosis, oral medicine, treatment
modalities, TMJ diagnosis and therapy. Multiple
long-term professional organization member-
ships. Degrees/licenses: Doctor of Dental Surgery,
(DDS); Master of Science in Dentistry (MSD). 

ECONOMIC DAMAGES

CMM, LLP
With offices in Woodland Hills and El Segundo,
(818) 986-5070, fax (818) 986-5034, e-mail:
rschreiber@cmmcpas.com. Website: www
.cmmcpas.com. Contact Robert Schreiber.
Specialties: consultants who provide extensive
experience, litigation support, and expert testi-
mony regarding forensic accountants, fraud
investigations, economic damages, business val-
uations, family law, bankruptcy, and reorganiza-
tion. Degrees/licenses: CPAs, CFEs, MBAs. See
display ad on page 38.

ECON ONE RESEARCH, INC.
550 South Hope Street, Suite 800, Los Angeles,
CA 90071, (213) 624-9600, e-mail: lskylar
@econone.com. Website: www.econone.com.
Contact Lisa Skylar. Econ One provides eco-
nomic research, consulting, and expert testi-
mony in many areas, including: antitrust, intellec-
tual property and patent infringement, contract
disputes, damages analysis/calculations, employ-
ment issues, and unfair competition. We offer in-
house expertise in applied economic theory,
econometrics, statistics, and years of experience
successfully dealing with the specific demands of
the litigation process. Econ One experts have
testified in state and federal courts; administra-
tive, legislative; and regulatory agencies, and in
arbitrations and mediations. We understand the
need for clear, accurate, persuasive answers to
complex problems. See display ad on page 37.

WARONZOF ASSOCIATES, INC.
400 Continental Boulevard, Sixth Floor, El
Segundo, CA 90245, (310) 322-7744, fax (424)
285-5380. Website: www.waronzof.com. Con-
tact Timothy R. Lowe, MAI, CRE. Waronzof
provides real estate and land use litigation sup-
port services including economic damages, lost
profits, financial feasibility, lease dispute, prop-
erty value, enterprise value, partnership interest
and closely held share value, fair compensation,
lender liability, and reorganization plan feasibil-
ity. Professional staff of five with advanced
degrees and training in real estate, finance,
urban planning, and accounting. See display ad
on page 9.

WHITE, ZUCKERMAN, WARSAVSKY, 
LUNA & HUNT
15490 Ventura Boulevard, Suite 300, Sherman
Oaks, CA 91403, (818) 981-4226, fax (818) 981-
4278, 4 Park Plaza, 2nd Floor, Irvine, CA 92614,
(949) 219-9816, fax (949) 219-9095, e-mail:
expert@wzwlh.com. Website: www.wzwlh.com.
Contact Barbara Luna. Expert witness testi-
mony for complex litigation involving damage
analyses of lost profits, unjust enrichment, rea-
sonable royalties, lost earnings, lost value of
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business, forensic accounting, fraud investiga-
tion, investigative analysis of liability, marital dis-
solution, and tax planning and preparation.
Excellent communicators with extensive testi-
mony experience. Prior Big Four accountants.
Specialties include accounting, breach of con-
tract, breach of fiduciary duty, business interrup-
tion, business dissolution, construction defects,
delays, and cost overruns, fraud, insurance bad
faith, intellectual property (including trademark,
patent, and copyright infringement, and trade
secrets), malpractice, marital dissolution, per-
sonal injury, product liability, real estate, securi-
ties, tax planning and preparation, IRS audit
defense, tracing, unfair advertising, unfair com-
petition, valuation of businesses, and wrongful
termination. See display ad on page 39.

ZIVETZ, SCHWARTZ & SALTSMAN, CPAS
11900 West Olympic Boulevard, Suite 650, Los
Angeles, CA 90064-1046, (310) 826-1040, fax
(310) 826-1065. Website: www.zsscpa.com. 
Contact Lester J. Schwartz, CPA/CFF,
DABFE, DABFA, Michael D. Saltsman, CPA,
MBA, Lynda R. Schauer, CPA, CVA, CGMA,
David L. Bass, CPA, David Dichner, CPA,
ABV, Sandy Green, CPA, Silva Hakobyan,
CPA, Troy Hoang, CPA. Accounting experts in
forensic accounting, tax issues, business valua-
tions, and appraisals, marital dissolutions, emi-
nent domain, insurance losses, business interrup-
tion, goodwill, economic analysis, investigative
auditing, loss of earning, commercial damages,
and lost profits. Expert witness testimony prepa-
ration, settlement negotiations, and consulta-
tions. See display ad on page 43.

ELECTRONIC EVIDENCE/DATA
RECOVERY

SETEC INVESTIGATIONS
8391 Beverly Boulevard, Suite 167, Los Angeles,
CA 90048, (800) 748-5440, fax (323) 939-5481, 
e-mail: tstefan@setecinvestigations.com. Web-
site: www.setecinvestigations.com. Contact
Todd Stefan. Setec Investigations offers unpar-
alleled expertise in computer forensics and
enterprise investigations providing personalized,
case-specific forensic analysis and litigation sup-
port services for law firms and corporations.
Setec Investigations possesses the necessary
combination of technical expertise, understand-
ing of the legal system, and specialized tools and
processes enabling the discovery, collection,
investigation, and production of electronic infor-
mation for investigating and handling computer-
related crimes or misuse. Our expertise includes
computer forensics, electronic discovery, litiga-
tion support, and expert witness testimony.

EMPLOYMENT/WAGE & HOUR 
DISPUTE

ECON ONE RESEARCH, INC.
550 South Hope Street, Suite 800, Los Angeles,
CA 90071, (213) 624-9600, e-mail: lskylar
@econone.com. Website: www.econone.com.
Contact Lisa Skylar. Econ One provides eco-
nomic research, consulting, and expert testi-
mony in many areas, including: antitrust, intellec-
tual property and patent infringement, contract
disputes, damages analysis/calculations, employ-
ment issues, and unfair competition. We offer in-
house expertise in applied economic theory,

econometrics, statistics, and years of experience
successfully dealing with the specific demands of
the litigation process. Econ One experts have
testified in state and federal courts; administra-
tive, legislative; and regulatory agencies, and in
arbitrations and mediations. We understand the
need for clear, accurate, persuasive answers to
complex problems. See display ad on page 37.

ENGINEERING

EXPONENT
5401 McConnell Avenue, Los Angeles, CA
90066, (310) 754-2700, fax (310) 754-2799, 
e-mail: reza@exponent.com. Website: www
.exponent.com. Contact Ali Reza. Fires and
explosions, metallurgy and mechanical engineer-
ing, structural and geotechnical, accident recon-
struction and analysis, human factors, risk and
reliability assessment, toxicology and human
health, biomechanics, electrical and semiconduc-
tors, aviation, materials science, HVAC, energy
consulting, construction defect, environmental
fate and transport, and ground water quality.

ENVIRONMENTAL ENGINEER

WZI INC. (ENVIRONMENTAL ENGINEERS)
1717 28th Street, Bakersfield, CA 93301, 
(661) 326-1112, fax (661) 326-6480, e-mail:
mjwilson@wziinc.com. Website: www.wziinc
.com. Contact Mary Jane Wilson. BS, petro-
leum engineering environmental assessor REPA
450065. Specialties include regulatory compli-
ance, petroleum, and power generation.

FAILURE ANALYSIS

KAR’S ADVANCED MATERIALS, INC.
Testing and Research Labs, 2528 West Wood-
land Drive, Anaheim, CA 92801-2636, (714) 527-
7100, fax (714) 527-7169, e-mail: info@karslab
.com. Website: www.karslab.com. Contact Drs.
Ramesh J. Kar or Naresh J. Kar. Southern 
California’s premier materials/mechanical/metal-
lurgical/structural/forensics laboratory. Regis-
tered professional engineers with 30-plus years
in metallurgical/forensic/structural failure analy-
sis. Experienced with automotive, bicycles, tires,
fire, paint, plumbing, corrosion, and structural
failures. We work on both plaintiff and defen-
dant cases. Complete in-house capabilities for
tests. Extensive deposition and courtroom expe-
rience (civil and criminal investigations). Principals
are Fellows of American Society for Metals and
board-certified diplomates, American Board of
Forensic Examiners. See display ad on page 37.

FAMILY LAW

BRIAN LEWIS & COMPANY
10866 Wilshire Boulevard, 10th Floor, Los Ange-
les, CA 90024 (310) 446-2734, e-mail: brian
@brianlewis-cpa.com. Contact Brian Lewis,
CPA, CVA. Forensic accounting, business valua-
tions, cash spendable reports, estate, trust, and
income tax services. 

CCI FINANCIAL INVESTIGATIONS 
Two locations: San Jose and Hollister, CA
(831) 634-9400 or (408) 357-4114. Contact 
Sandra Copas, PI, CFE at sandra@copaspi
.com or Bryan Copas, CPA, PI, CAMS at
bryan@copaspi.com. Website: www.copaspi
.com. We locate, interpret, and simplify complex
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financial information, making it easy to present
to your clients or a court of law. Dedicated to
forensic accounting, financial and fraud investi-
gations, CCI is a private investigation firm (CA
PI#25429) with CPAs and other certified special-
ists for your civil or criminal matters. Specialized
services include forensic accounting, financial
investigations, and legally compliant asset
searches. Asset searches include bank and bro-
kerage account searches, employment income
history, life insurance, retirement accounts,
credit reports, safe deposit boxes, real property,
and vehicles. Also available for expert witness
testimony, settlement negotiations, and consul-
tations. No boundaries: financial investigations
are document intensive so most work is com-
pleted at our office in San Jose or Hollister. CCI
serves attorneys, businesses, individuals, and
other professional throughout CA. Full-service:
when you have other investigative needs, such
as process of service, digital forensics, or surveil-
lance, we have a network of investigators
located in your area. See display ad on page 35.

CMM, LLP
With offices in Woodland Hills and El Segundo,
(818) 986-5070, fax (818) 986-5034, e-mail:
rschreiber@cmmcpas.com. Website: www
.cmmcpas.com. Contact Robert Schreiber.
Specialties: consultants who provide extensive
experience, litigation support, and expert testi-
mony regarding forensic accountants, fraud
investigations, economic damages, business val-
uations, family law, bankruptcy, and reorganiza-
tion. Degrees/licenses: CPAs, CFEs, MBAs. See
display ad on page 38.

KRYCLER, ERVIN, TAUBMAN, AND
KAMINSKY
15303 Ventura Boulevard, Suite 1040, Sherman
Oaks, CA 91403, (818) 995-1040, fax (818) 995-
4124. Website: www.ketkcpa.com. Contact
Michael J. Krycler. Litigation support, including
forensic accounting, business appraisals, family
law accounting, business and professional valua-
tions, damages, fraud investigations, and lost
earnings. Krycler, Ervin, Taubman, and Kaminsky
is a full-service accounting firm serving the legal
community for more than 20 years. See display
ad on page 41.

WHITE, ZUCKERMAN, WARSAVSKY, 
LUNA & HUNT
15490 Ventura Boulevard, Suite 300, Sherman
Oaks, CA 91403, (818) 981-4226, fax (818) 981-
4278, 4 Park Plaza, 2nd Floor, Irvine, CA 92614,
(949) 219-9816, fax (949) 219-9095, e-mail:
expert@wzwlh.com. Website: www.wzwlh.com.
Contact Barbara Luna. Expert witness testi-
mony for complex litigation involving damage
analyses of lost profits, unjust enrichment, rea-
sonable royalties, lost earnings, lost value of
business, forensic accounting, fraud investiga-
tion, investigative analysis of liability, marital dis-
solution, and tax planning and preparation.
Excellent communicators with extensive testi-
mony experience. Prior Big Four accountants.
Specialties include accounting, breach of con-
tract, breach of fiduciary duty, business interrup-
tion, business dissolution, construction defects,
delays, and cost overruns, fraud, insurance bad
faith, intellectual property (including trademark,
patent, and copyright infringement, and trade
secrets), malpractice, marital dissolution, per-
sonal injury, product liability, real estate, securi-
ties, tax planning and preparation, IRS audit

defense, tracing, unfair advertising, unfair com-
petition, valuation of businesses, and wrongful
termination. See display ad on page 39.

ZIVETZ, SCHWARTZ & SALTSMAN, CPAS
11900 West Olympic Boulevard, Suite 650, Los
Angeles, CA 90064-1046, (310) 826-1040, fax
(310) 826-1065. Website: www.zsscpa.com. 
Contact Lester J. Schwartz, CPA/CFF,
DABFE, DABFA, Michael D. Saltsman, CPA,
MBA, Lynda R. Schauer, CPA, CVA, CGMA,
David L. Bass, CPA, David Dichner, CPA,
ABV, Sandy Green, CPA, Silva Hakobyan,
CPA, Troy Hoang, CPA. Accounting experts in
forensic accounting, tax issues, business valua-
tions, and appraisals, marital dissolutions, emi-
nent domain, insurance losses, business interrup-
tion, goodwill, economic analysis, investigative
auditing, loss of earning, commercial damages,
and lost profits. Expert witness testimony prepa-
ration, settlement negotiations, and consulta-
tions. See display ad on page 43.

FINANCIAL 

HAYNIE & COMPANY, CPAS
4910 Campus Drive, Newport Beach, CA 9
2660-2119, (949) 724-1880, fax (949) 724-1889, 
e-mail: sgabrielson@hayniecpa.com. Website:
www.hayniecpa.com. Contact Steven C.
Gabrielson. Consulting and expert witness 
testimony in a variety of practice areas: commercial
damages, ownership disputes, economic analysis,
business valuation, lost profits analysis, fraud/
forensic investigations, taxation, personal injury,
wrongful termination, and professional liability.

FOOD SAFETY/HACCP

FOOD SAFETY AND HACCP COMPLIANCE
20938 De Mina Street, Woodland Hills, CA
91364, (818) 703-7147, e-mail: jeffnelken@cs
.com. Website: www.foodsafetycoach.com. 
Contact Jeff Nelken, BS, MA. Forensic food
safety expert knowledgeable in both food
safety, accident prevention and hazard analysis
critical control point program development. Spe-
cializes in site inspections, investigations, reen-
actments and reviews Health Department com-
pliance reports. Specializes in expert witness
testimony. Litigation consultant in matters
regarding food safety, Q.A., standards of perfor-
mance, HACCP, crisis management, food-borne
illness, burns, foreign objects, accidents, health
department representation, food spoilage,
allergy, intentional contamination, and customer
complaints. Performs inspections, vendor audits,
training, and public speaking. Hands-on food
safety consultant for restaurants, manufacturers,
distributors, country clubs, schools, nursing
homes, and casinos. NRA SERVSAFE certified
instructor. Thirty years of food and hospitality
experience. Registered as a food handler
provider with the Los Angeles County Health
Department. Provider # 015. Forensic food
safety expert. Food safety expert for CBS, NBC,
Inside Edition, and CNN. Free consultation for
law firms and insurance companies. See display
ad on page 41.

FORENSIC ACCOUNTING 

BRIAN LEWIS & COMPANY
10866 Wilshire Boulevard, 10th Floor, Los 
Angeles, CA 90024 (310) 446-2734, e-mail:brian

@brianlewis-cpa.com. Contact Brian Lewis,
CPA, CVA. Forensic accounting, business valua-
tions, cash spendable reports, estate, trust, and
income tax services. 

MARCUM LLP
2049 Century Park East, Suite 300, Los Angeles,
CA 90067, (310) 432-7400, fax (310) 432-7502,
e-mail: jennifer.dluzak@marcumllp.com. Website:
www.marcumllp.com. Contact Jennifer Dluzak,
Marketing Manager. The experts at Marcum
draw from their employment and life experi-
ences to help identify the appropriate responses.
Our team of professionals includes Certified
Public Accountants, Certified Fraud Examiners,
Accredited Senior Appraisers, Certified Protec-
tion Professionals, licensed private investigators,
former prosecutors, and law enforcement per-
sonnel. It’s time to ask Marcum.

WHITE, ZUCKERMAN, WARSAVSKY, 
LUNA & HUNT
15490 Ventura Boulevard, Suite 300, Sherman
Oaks, CA 91403, (818) 981-4226, fax (818) 981-
4278, 4 Park Plaza, 2nd Floor, Irvine, CA 92614,
(949) 219-9816, fax (949) 219-9095, e-mail:
expert@wzwlh.com. Website: www.wzwlh.com.
Contact Barbara Luna. Expert witness testi-
mony for complex litigation involving damage
analyses of lost profits, unjust enrichment, rea-
sonable royalties, lost earnings, lost value of
business, forensic accounting, fraud investiga-
tion, investigative analysis of liability, marital dis-
solution, and tax planning and preparation.
Excellent communicators with extensive testi-
mony experience. Prior Big Four accountants.
Specialties include accounting, breach of con-
tract, breach of fiduciary duty, business interrup-
tion, business dissolution, construction defects,
delays, and cost overruns, fraud, insurance bad
faith, intellectual property (including trademark,
patent, and copyright infringement, and trade
secrets), malpractice, marital dissolution, per-
sonal injury, product liability, real estate, securi-
ties, tax planning and preparation, IRS audit
defense, tracing, unfair advertising, unfair com-
petition, valuation of businesses, and wrongful
termination. See display ad on page 39.

FRAUD INVESTIGATIONS

CLIFTONLARSONALLEN LLP
555 West 5th Street, Floor 35, Los Angeles, 
CA 90013, (213) 550-5422, e-mail: David.Wall
@claconnect.com or Ernie.Cooper@claconnect
.com. Website: www.claconnect.com. Contact
David Wall, JD, CPA, CFE or Ernie Cooper,
CPA/CFF, CFE, Attorney, Former FBI Special
Agent. CliftonLarsonAllen (CLA) helps clients
with forensic auditing, investigation and technol-
ogy, as well as computer forensics, bankruptcy,
and business valuation. We have served as
examiners and receivers in bankruptcy and insol-
vency proceedings. Should a need arise, as a
professional services firm, CLA’s team of 5,000+
in 100+ locations across the U.S. delivers inte-
grated advisory, outsourcing, and public
accounting capabilities to help clients succeed
professionally and personally. For more informa-
tion visit CLAconnect.com. See display ad on
page 34.

LAURENT INVESTIGATIONS
5737 Kanan Road, #297, Agoura Hills, CA 
91301, (818) 585-1710, fax (818) 889-6689, 
e-mail: johneverett@financialinvestigations.com.
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Website: www.financialinvestigations.com. 
Contact John Everett. Fraud and corporate
investigations. Retired IRS special agent, and
expert witness. 

SAPIENT INVESTIGATIONS, INC.
1810 14th Street, Suite 201, Santa Monica, 
CA 90404, (310) 399-8200, fax (310) 496-2637. 
Website: www.sapientpi.com. Contact David
Cogan, CFE, Managing Director. Sapient
Investigations, Inc., the Westside’s premier intel-
ligence firm, specializes in investigating fraud in
companies and non-profit organizations,
whether internal or external. We assist our
clients in uncovering evidence of wrongdoing,
unravel the perpetrator’s financial network and
compile cases that can be taken directly to law
enforcement. Our principals are registered with
the national Association of Certified Fraud Exam-
iners. For a consultation, please contact David
Cogan, CFE, at (310) 399-8200 or visit www
.sapientpi.com.

WHITE, ZUCKERMAN, WARSAVSKY, 
LUNA & HUNT
15490 Ventura Boulevard, Suite 300, Sherman
Oaks, CA 91403, (818) 981-4226, fax (818) 981-
4278, 4 Park Plaza, 2nd Floor, Irvine, CA 92614,
(949) 219-9816, fax (949) 219-9095, e-mail:
expert@wzwlh.com. Website: www.wzwlh.com.
Contact Barbara Luna. Expert witness testi-
mony for complex litigation involving damage
analyses of lost profits, unjust enrichment, rea-
sonable royalties, lost earnings, lost value of
business, forensic accounting, fraud investiga-
tion, investigative analysis of liability, marital dis-
solution, and tax planning and preparation.
Excellent communicators with extensive testi-
mony experience. Prior Big Four accountants.
Specialties include accounting, breach of con-
tract, breach of fiduciary duty, business interrup-
tion, business dissolution, construction defects,
delays, and cost overruns, fraud, insurance bad
faith, intellectual property (including trademark,
patent, and copyright infringement, and trade
secrets), malpractice, marital dissolution, per-
sonal injury, product liability, real estate, securi-
ties, tax planning and preparation, IRS audit
defense, tracing, unfair advertising, unfair com-
petition, valuation of businesses, and wrongful
termination. See display ad on page 39.

INTELLECTUAL PROPERTY/
ACQUISITIONS INVESTIGATIONS

WHITE, ZUCKERMAN, WARSAVSKY, 
LUNA & HUNT
15490 Ventura Boulevard, Suite 300, Sherman
Oaks, CA 91403, (818) 981-4226, fax (818) 981-
4278, 4 Park Plaza, 2nd Floor, Irvine, CA 92614,
(949) 219-9816, fax (949) 219-9095, e-mail:
expert@wzwlh.com. Website: www.wzwlh.com.
Contact Barbara Luna. Expert witness testi-
mony for complex litigation involving damage
analyses of lost profits, unjust enrichment, rea-
sonable royalties, lost earnings, lost value of
business, forensic accounting, fraud investiga-
tion, investigative analysis of liability, marital 
dissolution, and tax planning and preparation.
Excellent communicators with extensive testi-
mony experience. Prior Big Four accountants.
Specialties include accounting, breach of con-
tract, breach of fiduciary duty, business interrup-
tion, business dissolution, construction defects,
delays, and cost overruns, fraud, insurance bad
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For More Information Call 213-617-7775
Or visit us on the web at www.hmlinc.com

Business litigation is increasingly complex. That is why we believe valuation
issues must be addressed with the same meticulous care
as legal issues. Analysis must be clear. Opinions must be
defensible. Expert testimony must be thorough and
articulate. HML has extensive trial experience and can
provide legal counsel with a powerful resource for expert
testimony and litigation support.

ConfidenceAtThe Courthouse.

BUSINESS VALUATION • LOSS OF GOODWILL • ECONOMIC DAMAGES • LOST PROFITS
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faith, intellectual property (including trademark,
patent, and copyright infringement, and trade
secrets), malpractice, marital dissolution, per-
sonal injury, product liability, real estate, securi-
ties, tax planning and preparation, IRS audit
defense, tracing, unfair advertising, unfair com-
petition, valuation of businesses, and wrongful
termination. See display ad on page 39.

INTELLECTUAL PROPERTY/PATENT
DAMAGES

ECON ONE RESEARCH, INC.
550 South Hope Street, Suite 800, Los Angeles,
CA 90071, (213) 624-9600, e-mail: lskylar
@econone.com. Website: www.econone.com.
Contact Lisa Skylar. Econ One provides eco-
nomic research, consulting, and expert testi-
mony in many areas, including: antitrust, intellec-
tual property and patent infringement, contract
disputes, damages analysis/calculations, employ-
ment issues, and unfair competition. We offer in-
house expertise in applied economic theory,
econometrics, statistics, and years of experience
successfully dealing with the specific demands of
the litigation process. Econ One experts have
testified in state and federal courts; administra-
tive, legislative; and regulatory agencies, and in
arbitrations and mediations. We understand the
need for clear, accurate, persuasive answers to
complex problems. See display ad on page 37.

LITIGATION INVESTIGATIONS

ECON ONE RESEARCH, INC.
550 South Hope Street, Suite 800, Los Angeles,
CA 90071, (213) 624-9600, e-mail: lskylar
@econone.com. Website: www.econone.com.
Contact Lisa Skylar. Econ One provides eco-
nomic research, consulting, and expert testi-
mony in many areas, including: antitrust, intellec-
tual property and patent infringement, contract
disputes, damages analysis/calculations, employ-
ment issues, and unfair competition. We offer in-
house expertise in applied economic theory,
econometrics, statistics, and years of experience
successfully dealing with the specific demands of
the litigation process. Econ One experts have
testified in state and federal courts; administra-
tive, legislative; and regulatory agencies, and in
arbitrations and mediations. We understand the
need for clear, accurate, persuasive answers to
complex problems. See display ad on page 37.

HIGGINS, MARCUS & LOVETT, INC.
800 South Figueroa Street, Suite 710, Los Ange-
les, CA 90017, (213) 617-7775, fax (213) 617-
8372, e-mail: mhiggins@hmlinc.com. Website:
www.hmlinc.com. Contact Mark C. Higgins,
ASA, president. The firm has over 30 years of
litigation support and expert testimony experi-
ence in matters involving business valuation,
economic damages, intellectual property, loss of
business goodwill, and lost profits. Areas of
practice include business disputes, eminent
domain, bankruptcy, and corporate and marital
dissolution. See display ad on page 41.

SAPIENT INVESTIGATIONS, INC.
1810 14th Street, Suite 201, Santa Monica, CA
90404, (310) 399-8200, fax (310) 496-2637. 
Website: www.sapientpi.com. Contact David
Cogan, CFE, Managing Director. Sapient
Investigations, Inc., the Westside’s premier intel-
ligence firm, works with attorneys and corporate

counsel on a wide variety of business dispute
and complex litigation matters. With more than 
a decade of experience, Sapient Investigations,
Inc.’s team specializes in developing hard-to-get
information and witness testimony in trade
secret cases, entertainment industry disputes
and high-level insurance matters where others
have failed. For a consultation, please contact
David Cogan, CFE, at (310) 399-8200 or visit
www.sapientpi.com.

LOST PROFITS AND EARNINGS

WHITE, ZUCKERMAN, WARSAVSKY,
LUNA & HUNT
15490 Ventura Boulevard, Suite 300, Sherman
Oaks, CA 91403, (818) 981-4226, fax (818) 981-
4278, 4 Park Plaza, 2nd Floor, Irvine, CA 92614,
(949) 219-9816, fax (949) 219-9095, e-mail:
expert@wzwlh.com. Website: www.wzwlh.com.
Contact Barbara Luna. Expert witness testi-
mony for complex litigation involving damage
analyses of lost profits, unjust enrichment, rea-
sonable royalties, lost earnings, lost value of
business, forensic accounting, fraud investiga-
tion, investigative analysis of liability, marital dis-
solution, and tax planning and preparation.
Excellent communicators with extensive testi-
mony experience. Prior Big Four accountants.
Specialties include accounting, breach of con-
tract, breach of fiduciary duty, business interrup-
tion, business dissolution, construction defects,
delays, and cost overruns, fraud, insurance bad
faith, intellectual property (including trademark,
patent, and copyright infringement, and trade
secrets), malpractice, marital dissolution, per-
sonal injury, product liability, real estate, securi-
ties, tax planning and preparation, IRS audit
defense, tracing, unfair advertising, unfair com-
petition, valuation of businesses, and wrongful
termination. See display ad on page 39.

MEDICAL LEGAL

ROUGHAN & ASSOCIATES AT LINC, INC.
465 North Halstead Street, Suite 120, Pasadena,
CA 91107, (626) 351-0991, fax (626) 351-0992, 
e-mail: janr@linc.biz. Contact Jan Roughan.
Specialties: Roughan and Associates at LINC is a
case management and medical/legal consulting
firm. Services/products offered include: 1) Expert
Testimony, 2) Life Care Plan (LCP) Construction/
LCP Critique, 3) Medical Record Organization/
Summarization/Analysis, 4) Medical Bill Auditing,
5) Expert Witness Identification, 6) IME Atten-
dance, 7) Video Services (e.g., Day In Life, Settle-
ment Brief, IME Evaluation, NDT/PT Evaluation,
etc.), 8) Questions for: Deposition
/Cross Examination , 9) Medical/Psychiatric Case
Management. See display ad on page 43.

MERGERS/ACQUISITIONS

BENCHMARK INVESTIGATIONS
32158 Camino Capistrano, # A-415, San Juan
Capistrano, CA 92675, (800) 248-7721, fax 
(949) 248-0208, e-mail: zimmerpi@pacbell.net. 
Website: www.BenchmarkInvestigations.com. 
Contact Jim Zimmer, CPI. National agency.
Professional investigations with emphasis on
accuracy, detail, and expedience. Asset/financial
searches; background investigations; DMV
searches; domestic/marital cases; due diligence
investigations; mergers/acquisitions specialist;

personal injury defense cases; process service;
surveillance/photograph; witness location/inter-
views; workplace investigations—theft, harass-
ment, discrimination, drugs; worker’s comp
cases—AOE/COE and sub rosa. Bilingual agents.
Fully insured. Correspondents nationwide. CA
Private Investigator license #PI 12651.

METALLURGY

EAG, INC. (FORMERLY SEAL 
LABORATORIES)
250 North Nash Street, El Segundo, CA 90245,
(310) 322-2011, fax (310) 322-2243, e-mail: ttan
@eag.com. Website: www.eag.com. Contact
Dr. Kumar or Thomas Tan. EAG performs met-
allurgical analysis and failure analysis investiga-
tions of various metallic and non-metallic prod-
ucts and components used in the aerospace,
transportation, consumer products, construction
and medical device industries. Additionally, we
assist our clients with product design, materials
selection, product improvement and quality
assurance programs involving metallurgical
issues. From routine metallurgical testing to
complex consulting, EAG ensures the highest
standard of quality for metallurgical evaluations.

KAR’S ADVANCED MATERIALS, INC.
Testing and Research Labs, 2528 West Wood-
land Drive, Anaheim, CA 92801-2636, (714) 527-
7100, fax (714) 527-7169, e-mail: info@karslab
.com. Website: www.karslab.com. Contact Drs.
Ramesh J. Kar or Naresh J. Kar. Southern Cal-
ifornia’s premier materials/mechanical/metallur-
gical/structural/forensics laboratory. Registered
professional engineers with 30-plus years in met-
allurgical/forensic/structural failure analysis.
Experienced with automotive, bicycles, tires, fire,
paint, plumbing, corrosion, and structural fail-
ures. We work on both plaintiff and defendant
cases. Complete in-house capabilities for tests.
Extensive deposition and courtroom experience
(civil and criminal investigations). Principals are
Fellows of American Society for Metals and
board-certified diplomates, American Board of
Forensic Examiners. See display ad on page 37.

ORTHOPEDIC SURGEON

WILLIAM B. STETSON, MD
191 South Buena Vista Street, Suite 470, Bur-
bank, CA 91505, (818) 848-3030, fax (818) 848-
2228, e-mail: drstetson@stetsonpowell.com.
Website: www.sportsmedicinedr.com. Contact
W. Stetson, MD. Dr. Stetson is fellowship
trained in arthroscopic surgery of the shoulder,
knee, elbow, and ankle. He is an associate clini-
cal professor of orthopedic surgery at the USC
Keck School of Medicine. He also has extensive
experience in sports medicine and orthopedic
trauma. 

PERSONAL INJURY

G. GSELL AND COMPANY LLC
10331 Mather Avenue, Sunland, CA 91040, 
(818) 730-2534, e-mail: garymgsell@gmail.com.
Web site: www.gsellco.com. Contact Gary M.
Gsell. Municipal infrastructure assessment, streets
and sidewalks, duties, policies, and procedures of
cities. 
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WHITE, ZUCKERMAN, WARSAVSKY, 
LUNA & HUNT
15490 Ventura Boulevard, Suite 300, Sherman
Oaks, CA 91403, (818) 981-4226, fax (818) 981-
4278, 4 Park Plaza, 2nd Floor, Irvine, CA 92614,
(949) 219-9816, fax (949) 219-9095, e-mail:
expert@wzwlh.com. Website: www.wzwlh.com.
Contact Barbara Luna. Expert witness testi-
mony for complex litigation involving damage
analyses of lost profits, unjust enrichment, rea-
sonable royalties, lost earnings, lost value of
business, forensic accounting, fraud investiga-
tion, investigative analysis of liability, marital 
dissolution, and tax planning and preparation.
Excellent communicators with extensive testi-
mony experience. Prior Big Four accountants.
Specialties include accounting, breach of con-
tract, breach of fiduciary duty, business interrup-
tion, business dissolution, construction defects,
delays, and cost overruns, fraud, insurance bad
faith, intellectual property (including trademark,
patent, and copyright infringement, and trade
secrets), malpractice, marital dissolution, per-
sonal injury, product liability, real estate, securi-
ties, tax planning and preparation, IRS audit
defense, tracing, unfair advertising, unfair com-
petition, valuation of businesses, and wrongful
termination. See display ad on page 39.

ZIVETZ, SCHWARTZ & SALTSMAN, CPAS
11900 West Olympic Boulevard, Suite 650, Los
Angeles, CA 90064-1046, (310) 826-1040, fax
(310) 826-1065. Website: www.zsscpa.com. 
Contact Lester J. Schwartz, CPA/CFF,
DABFE, DABFA, Michael D. Saltsman, CPA,
MBA, Lynda R. Schauer, CPA, CVA, CGMA,
David L. Bass, CPA, David Dichner, CPA,
ABV, Sandy Green, CPA, Silva Hakobyan,
CPA, Troy Hoang, CPA. Accounting experts
in forensic accounting, tax issues, business 

valuations, and appraisals, marital dissolutions,
eminent domain, insurance losses, business
interruption, goodwill, economic analysis, inves-
tigative auditing, loss of earning, commercial
damages, and lost profits. Expert witness testi-
mony preparation, settlement negotiations, and
consultations. See display ad on page 43.

PLASTIC AND COSMETIC 
RECONSTRUCTIVE SURGERY

STANLEY P. FRILECK, MD, F.A.C.S.
3770 Highland Avenue, Suite 201, Manhattan
Beach, CA 90266, (310) 820-1491, fax (310) 
826-1977, e-mail: amandaspf@yahoo.com. 
Website: www.drfrileck.com. Contact 
Amanda Campbell. Diplomate, American
Board of Plastic Surgery; assistant clinical 
professor at UCLA and Veterans Administra tion
Hospital—Wadsworth; president emeritus,
UCLA Plastic Surgery Society. Over 25 years 
of experience in private and medical/legal
practice specializing in plastic and reconstruc-
tive surgery, cosmetic and burn reconstruction.
Expert witness and consultation in medical 
malpractice, product liability, and personal
injury. Technical advisory for film and 
television. 

JEFFREY L. ROSENBERG, MD
1245 Wilshire Boulevard, Suite 601, Los 
Angeles, CA 90017, (213) 977-0257, fax (213)
977-0501. Plastic and reconstructive surgery,
burn specialist. Diplomate, American Board 
of Plastic Surgery. Member, American Burn
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Association and American Society of Plastic 
Surgeons. Past president, California Society of
Plastic Surgeons.

POLYGRAPH

JACK TRIMARCO & ASSOCIATES 
POLYGRAPH INC.
9454 Wilshire Boulevard, 6th Floor, Beverly 
Hills, CA 90212, (310) 247-2637, e-mail: jack
@jacktrimarco.com. Website: www.jacktrimarco
.com. Contact Jack Trimarco. Former manager
of the Federal Bureau of Investigation’s poly-
graph program in Los Angeles. Former Inspec-
tor General Polygraph Program, Department of
Energy. Nationally known and respected poly-
graph expert. I have the credentials you would
want when you have a client polygraphed, a
case reviewed, or a motion made regarding
polygraph. My unique background allows me to
bring the highest levels of service and expertise
to any polygraph situation. Current member of
the Ethics Committee, California Association of
Polygraph Examiners (CAPE). Hundreds of
appearances on national TV, including Dr. Phil,
Oprah, Greta, Nancy Grace, The O’Reilly Factor,
and Hannity & Colmes. Degrees/licenses: BS
Psychology, Certified APA, AAPP, CAPE, AAFE.
See display ad on Inside Front Cover.

PRIVATE INVESTIGATIONS

BENCHMARK INVESTIGATIONS
32158 Camino Capistrano, # A-415, San Juan
Capistrano, CA 92675, (800) 248-7721, fax 
(949) 248-0208, e-mail: zimmerpi@pacbell.net.
Website: www.BenchmarkInvestigations.com.

Contact Jim Zimmer, CPI. National agency.
Professional investigations with emphasis on
accuracy, detail, and expedience. Asset/financial
searches; background investigations; DMV
searches; domestic/marital cases; due diligence
investigations; mergers/acquisitions specialist;
personal injury defense cases; process service;
surveillance/photograph; witness location/inter-
views; workplace investigations—theft, harass-
ment, discrimination, drugs; worker’s comp
cases—AOE/COE and sub rosa. Bilingual
agents. Fully insured. Correspondents nation-
wide. CA Private Investigator license #PI 12651.

KINSEY INVESTIGATIONS
4712 Admiralty Way, Suite 866, Marina del 
Rey, CA 90292, (310) 613-3755, e-mail: ba
@kinseyinvestigations.com. Website: www
.kinseyinvestigations.com. Contact Barbara
Wolford. Child custody issues, family issues, 
surveillance, data recovery, spousal support, 
lost profits, domestic investigations, asset
search, cheating spouse, bankruptcy, corpora- 
tive investigations, and civil investigations.

PROCESS SERVICE

BENCHMARK INVESTIGATIONS
32158 Camino Capistrano, # A-415, San Juan
Capistrano, CA 92675, (800) 248-7721, fax 
(949) 248-0208, e-mail: zimmerpi@pacbell.net.
Website: www.BenchmarkInvestigations.com.
Contact Jim Zimmer, CPI. National agency.
Professional investigations with emphasis on
accuracy, detail, and expedience. Asset/financial
searches; background investigations; DMV
searches;  domestic/marital cases; due diligence

investigations; mergers/acquisitions specialist;
personal injury defense cases; process service;
surveillance/photograph; witness location/inter-
views; workplace investigations—theft, harass-
ment, discrimination, drugs; worker’s comp
cases—AOE/COE and sub rosa. Bilingual
agents. Fully insured. Correspondents nation-
wide. CA Private Investigator license #PI 12651.

REAL PROPERTY

E. ROBERT MILLER & ASSOCIATES
330 Primrose Road, Suite 606, Burlingame, 
CA 94010, (650) 373-0705, fax (650) 373-0709,
e-mail: elymiller@hotmail.com. Website: www

.erobertmiller.com. Contact Bob Miller or
David Saldivar. Bob Miller and David Saldivar
are experts in property management for all
types of commercial and residential real estate.
Experience in arbitration, litigation, lease terms,
personal injury, property damage, industry stan-
dards of care. Retained in over 1000 lawsuits. 

SOCIAL MEDIA INVESTIGATIONS

BOSCO LEGAL SERVICES, INC.
4651 Brookhollow Circle, Suite C, Riverside, 
CA 92509, (951) 353-8281, fax (951) 353-8286, 
e-mail: spencer@boscolegal.org. Website: www
.boscolegal.org. Contact Spencer Brewer.
Bosco’s experts in social media investigations
uniquely provide: thorough gathering social
media evidence, forensic preservation and
authentication of found evidence, expert witness
services SMI has changed the way information is
found. Intimate details about individuals, previ-
ously untouchable, are now at our fingertips. 

44 Los Angeles Lawyer July/August 2018



Los Angeles Lawyer July/August 2018 45

Where were you today in 1988? Now,
imagine you were arrested that day,
and then convicted of murder, sen-
tenced to death and have been on
death row ever since—for 30 years.
Think of everything you have done in
those three decades that you would
have been prevented from doing:
Getting married, having children and
watching them grow, buying a home,
building a career,
traveling to for-
eign places,
cooking meals
for friends and
family, living
your life as a free

person. Thirty years. Thirty years! So much
you would have been denied. And knowing
all the while you had committed no crime. You killed no one.
You are innocent.

In The Sun Does Shine: How I Found Life and Freedom on
Death Row, Anthony Ray Hinton tells the harrowing and exas-
perating story of spending half his life in this nightmare and how
he survived. Blessed with an abiding faith in God and humanity
and an extraordinary sense of humor, Hinton’s book is heart-
breaking and heartwarming all at the same time. It is essential
reading for anyone who is concerned that our criminal justice
system in general and capital punishment in particular have trag-
ically failed to live up to the ideals of American justice.

In the summer of 1985, Hinton, living with his mother in
Burnwell, Alabama, was mowing the front lawn when two
policemen approached him, patted him down, and cuffed his
hands behind his back. “Am I going to jail? I didn’t do anything,”
he told them. Hinton readily gave permission for the police to
search his car and his bedroom. They found nothing. He was
charged with armed robbery, wounding a restaurant manager,
and killing two others, in three different crimes. The police said
all three were committed with the same gun. In a subsequent
search of Hinton’s mother’s home, police found her old revolver
and claimed it matched all three shootings. When Hinton arrived
at the Birmingham County jail, he told a lieutenant they had
the wrong man. On the night of the second armed robbery, he
was cleaning floors at a supermarket warehouse where he was
locked in during the entire night shift. The lieutenant replied,
“You know, I don’t care whether you did or didn’t do it. In
fact, I believe you didn’t do it. But it doesn’t matter. If you
didn’t do it, one of your brothers did. And you’re going to take
the rap. You want to know why?” Hinton shook his head, but
the lieutenant went on. “I’ll give you five reasons why they are

going to convict you. Number one, you’re black. Number two,
a white man gonna say you shot him. Number three, you’re
gonna have a white district attorney. Number four, you’re gonna
have a white judge. And number five, you’re gonna have an all-
white jury.”

Hinton was assigned a court-appointed lawyer, Sheldon Perhacs,
who Alabama paid $1,000. Not $1,000 a day. Not a $1,000 a
week. A flat fee of $1,000 for the entire investigation and trial.
When Hinton asked Perhacs to check out some alibi witnesses,
the lawyer replied, “Yeah, I’ll look into it. They’re only paying

me $1,000 for this, and hell, I eat $1,000 for breakfast.”
Knowing he was innocent, Hinton offered to take a lie-detector

test. The polygraph examiner concluded that Hinton “told the
truth during the polygraph examination.” The examiner told a
prison guard, “He showed no signs of deception. He didn’t do
it. He doesn’t know anything about these murders, I can tell you
that for a fact.” The guard grunted in agreement and added,
“You know, I’ve been doing this for 27 years, and I’ve seen a lot
of killers. He’s no killer.” But the prosecutor reneged on an agree-
ment that both sides could use the results, and the jury never
heard that Hinton passed with flying colors.

Since the prosecution was based on the theory that the gun
police found in Hinton’s mother’s home was used to commit all
three crimes, his defense depended on presenting a strong ballistics
expert. But Hinton couldn’t afford to hire an expert, which
would cost $15,000. Alabama only provides inmates facing exe-
cution the munificent sum of $500. For Hinton, it was $1,000.
He was lucky enough to be accused of two murders.

Perhacs found a retired Army colonel, Andrew Payne, to
serve as his ballistics expert. Hinton describes how the prosecutor
sliced and diced him during cross-examination: At Alabama’s
Department of Forensic Sciences where the test was conducted,
at first Payne did not know how to use the comparison microscope.
He admitted that during the test he initially was not able to see
the bullets. Finally, he confessed he had only one eye and had a
problem with his vision.

by the  book REVIEWED BY STEPHEN F. ROHDE

“I’ll give you five reasons why they are going to convict you. 

Number one, you’re black.”

Stephen F. Rohde, a constitutional lawyer, lecturer, and writer, has served
as president of the Beverly Hills Bar Association and chair of the ACLU
Foundation of Southern California and Bend the Arc: A Jewish Partnership
for Justice.

The Sun Does Shine: How I Found Life and Freedom on Death Row

By Anthony Ray Hinton 
with Lara Love Hardin 
St. Martin’s Press, March 2018
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Hinton “could do nothing but lay my
head down in my arms and cry. I knew at
that moment, I was going to be convicted
of murder. I was innocent. And my one-
eyed expert had just handed the prosecu-
tion a guilty verdict.” Hinton was right.
Two hours later, the jury found him guilty
and after another 45 minutes, sentenced
him to death.

Hinton skillfully describes the agonizing
process of his endless appeals through the
Alabama courts while he languished on
death row. After three years, the Alabama
Supreme Court turned him down. Perhacs
told Hinton that his court appointment
was now over and he would need $15,000
in advance to pursue his next appeal.
Hinton could not afford that and he refused
to let his mother mortgage her house.

While waiting for an execution date,
out of the blue, Hinton had a legal visit
from Santha Sonenberg, a lawyer from
Washington, D.C. She said she would file
the next appeal. He said he had no money,
but she said she was not asking for any
money. He told her he was innocent, and
she said she believed him. He gave her per-
mission to represent him but asked how
she found out about him. She responded,
“Bryan Stevenson sent me. He knows about
everything.”

Sonenberg filed a comprehensive peti-
tion for a new trial citing no fewer than
31 grounds including prosecutor miscon-
duct, racial discrimination, ineffective assis-
tance of counsel, not being able to hire a
competent ballistics expert, and newly dis-
covered evidence. While the petition was
pending, Sonenberg was replaced by Alan
Black, another lawyer recommended by
Stevenson, who succeeded in getting the
trial judge to grant some funds for experts
to investigate the case.

Meanwhile, Hinton tried to survive
on death row. He befriended fellow inmates
and prison guards alike. Some of the most
poignant parts of his book describe the
friendships he nurtured under unbearable
circumstances, only to see his new friends
killed: “There was no real ventilation or
air conditioning, so the smell of death—
like a mixture of shit and rotting waste
and vomit all mixed up in a thick smoke
of putrid air that you couldn’t escape—
seemed to settle into my hair and in my
throat and mouth.”

To relieve the tortuous existence, Hinton
got permission to form a book club and
recruited his buddies. “We need to be able
to read something other than the Bible,”
he writes. “Not everyone cares for the Bible
like we do.” Eventually, the book club read
and discussed such books as I Know Why
the Caged Bird Sings by Maya Angelou,

To Kill a Mockingbird by Harper Lee, and
Go Tell It on the Mountain by James
Baldwin.

The endless legal process dragged on.
Black had been working on the case for
seven years—seven years! One day he vis-
ited Hinton and said he had good news.
“I’m working on a deal. I think I’ve got
the State to the point where they will con-
sider life without parole. I’m pretty sure
we can get you off death row.”

Hinton said, “But I don’t want life with-
out parole. I’m innocent. I can’t get life
without parole. That’s like admitting I did
something that I didn’t do.”

“Ray, they’re going to kill you,” Black
said.

“What about them experts? What about
the bullets?” Hinton asked

“I need $10,000,” Black said.
“I want to thank you for your time and

for your help, but I won’t be needing your
services anymore,” Hinton said.

A few days later Hinton wrote a short
letter to Bryan Stevenson. “I don’t have
any money to pay you for your time, but
if you would come see me, I can pay you
for your gas. I am an innocent man.”

Stevenson did come to visit, and Hinton
said he felt “like I could take a deep breath
for the first time in over 12 years.” Twelve
years! Stevenson promised to read the trial
transcript and said he would do everything
he could to help. After Stevenson left,
Hinton writes that he went back to his
cell, fell to his knees, folded his hands,
bowed his head, and said a prayer: “Thank
you, God. Thank you for sending Bryan
Stevenson.”

Stevenson, author of the best-selling
book Just Mercy, is a towering figure in
the movement for criminal justice. He
heads the Equal Justice Initiative and has
saved the lives of many of his clients. He
wrote the foreword to Hinton’s book in
which he unequivocally states that “no
one I have represented has inspired me
more than Anthony Ray Hinton and I
believe his compelling and unique story
will similarly inspire our nation and readers
all over the world.”

Stevenson reinvestigated every aspect
of the case and most importantly retain -
ed three highly qualified ballistics experts.
One had been head of the FBI’s ballistics
unit for many years and was former pres-
ident of the Association of Firearm and
Tool Mark Examiners. The other two
worked for the U.S. military, the State of
Texas, and Dallas County. All three gen-
erally testified for the prosecution.

They unanimously agreed that none of
the bullets from the three crimes matched
the gun. They also found worksheets from

the prosecution’s experts that showed they
had not followed proper procedures. In
addition, the State of Alabama had failed
to turn over any exculpatory worksheets
to the defense. On the eve of the hearing
to present this shocking new evidence,
however, the Alabama Attorney General
secured a stay arguing that the hearing
would waste taxpayer money. “What kind
of a world was it,” Hinton asked, “where
an innocent man can lose 16 years of his
life and it’s a waste of time to let him prove
he’s innocent?”

Stevenson fought the stay and eventually
got a hearing but the judge discounted it
as “a swearing contest between experts.”
Hinton writes, “In that moment, I realized
that the real killer could walk into this
courtroom with pictures of himself com-
mitting the crime, and the judge wouldn’t
accept the evidence. The attorney general
would just say, ‘That’s an old story wrapped
up in a new cover.’”

The judge took the matter under sub-
mission, but sat on it for two and a half
years—two and a half years!—and then
denied the motion. Worse, his ruling was
simply a word-for-word reprint of the
state’s proposed order. Outraged, Stevenson
told Hinton it was another layer in “the
worst example of corrupt, unjust admin-
istration of the death penalty anywhere.”

As five more years passed—five more
years!—Stevenson doggedly appealed to
the Alabama Court of Criminal Appeals
(where Hinton took great satisfaction that
the ruling was 3-2) and then to the Ala -
bama Supreme Court, which remanded
the case to the trial court, followed by
another appeal to the Court of Criminal
Appeals and then the supreme court again,
where Hinton finally lost. In a somber
mood, Stephenson told Hinton that ordi-
narily the next step would be a petition
for writ of habeas corpus in federal court,
but they had very limited claims that
Alabama had violated his federal rights.
Even worse, federal habeas did not provide
the same opportunity to prove his inno-
cence and it would involve years more of
litigation and appeals.

“There’s only one last opportunity 
for us to talk about your innocence,”
Steven son explained, “and that is if we
go to the U.S. Supreme Court now. Listen,
though. If they deny the cert, then nobody’s
going to ever listen to your innocence
claim again.”

Hinton interrupted him. “Do you have
money for the vending machine? I’d like
a drink. A man needs a drink when he’s
making a big decision.” He took a long
swig of the soda and told Stevenson:
“Bryan, I’m innocent. I want the courts
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to admit I’m innocent. I want the world
to know I’m innocent.”

Six months later, Stevenson filed a com-
prehensive petition to the Supreme Court
squarely raising Hinton’s innocence in the
context of the other errors that had tainted
his conviction. In February 2014, 28 years
after Hinton’s conviction—28 years!—
Stevenson called Hinton and told him, “Ray,
I only have a few minutes, but I need to
tell you—”

“What is it, Bryan? Did Kim Kard ash -
ian call looking for me?”

Stevenson laughed and said “No, Ray.
The U.S. Supreme Court ruled.” The Court
did not say it would accept the case for
review. It skipped that step and ruled unan-
imously on the merits in favor of Hinton.
The Court found that the Alabama courts
had applied the wrong legal standard and
held that “Hinton’s trial lawyer rendered
a constitutionally deficient performance.”

It would take another 14 months for
Hinton to be released. The Alabama courts
first had to find that Perhacs’ incompetence
was “prejudicial” and, shockingly, at one
point the district attorney’s office could
not find the gun and the bullets. (They
accused Stevenson of stealing them!) In
the end, the prosecution dropped all
charges.

On April 3, 2015, as Hinton was about
to leave jail, Stevenson asked if he was
ready. “I’ve been ready for 30 years.” He
stepped into freedom and told the crowd
of well-wishers, “The sun does shine.” But
someone was missing. His mother had
died almost 13 years earlier. The first place
he went was her grave. 

While defending Hinton, Stevenson had
written a scathing attack on the death
penalty for The Birmingham News. He
pointed out that the Hinton case was not
an outlier. Court-appointed defense lawyers
for 70 percent of those on death row in
Alabama are routinely paid only $1,000 
to prepare their entire capital defense. As
of 2005, with 34 executions and seven
exonerations since 1975, one innocent per-
son has been identified for every five exe-
cutions. Would you get on a plane if 20
percent of flights crashed? Would you have
surgery if 20 percent of patients died on
the operating table? Yet the 31 states that
still have the death penalty tolerate the
astronomical risk of executing an innocent
person.

In Just Mercy, Stevenson writes that “[w]e
have a choice. We can embrace our hum -
 anness, which means embracing our broken
natures and the compassion that remains
our best hope of healing. Or we can deny
our brokenness, fores wear compassion, and,
as a result, deny our humanity.”               n

http://www.lacba.org/acmas
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EVEN AFTER GRADUATING FROM LAW SCHOOL, everything I knew
about practicing law—being a lawyer as opposed to a law stu-
dent—I learned from the movies, and the one that impressed me
the most was Witness for the Prosecution.  In that movie, Charles
Laughton cross-examines Marlene Dietrich and, at the end,
expresses his opinion of her testimony: “The question is whether
you were lying then or are you lying now…or whether in fact
you are a chronic and habitual liar.”  One of my few dreams
was that I would someday get to deliver that line in court.

In 1984, I represented Mary Smith1 in her divorce from Dr.
John Smith. Included in their community property were four
season tickets on the 50-yard line for the Los Angeles Raiders.
(The Oakland Raiders had moved to Los Angeles in 1982.)
Somehow, after my client had filed for divorce, the Raiders tickets
disappeared. At his deposition, Dr. Smith denied any knowledge,
saying only: “We couldn’t afford them, so I didn’t renew them.
I just let them go. I have no idea what happened to them.”

On the off chance that the Los Angeles Raiders had a file, I
subpoenaed it. Somewhat to my surprise, they did have a file. In
that file was a letter from Dr. Smith to the Raiders requesting
that they transfer his season tickets to his friend Bill Jones.

As part of my case, a ticket broker testified that based on
Mrs. Smith’s life expectancy, the value of four season tickets on
the 50-yard line was $250,000. When it was his turn, Dr. Smith’s
attorney led him through his direct examination. There was no
mention of the Raiders tickets. On cross-examination, I asked
Dr. Smith if he remembered his deposition testimony. “Not
really,” he replied. This gave me the opportunity to read it back
to him. He stood by his testimony. Once again, he stated that he
had no idea what had happened to the tickets.

At that point, I pulled out his letter to the Raiders, handed
copies to the clerk (for the judge) and opposing counsel, asked
permission to approach the witness, and handed a copy to Dr.
Smith. “Doctor, please read that letter to the court,” which he
did. I then asked, “Dr. Smith, have you ever seen this letter
before?”

“No.”
“No?”
“No.”
I was getting ready to deliver my line: “The question is whether

you were lying then or are you lying now…or whether in fact
you are a chronic and habitual liar.” But first, I had to ask a few
more questions. “Doctor, isn’t that your signature?”

“No.”
“No?”
“No. My secretary must have used my signature stamp.”
The moment had arrived, and I was prepared. As I was about

to deliver the line that would be the culmination of my career as
a litigator—the line I had dreamed of delivering since I first saw
Witness for the Prosecution in 1957—the judge stepped on it.

“Counsel, I’ve heard enough. Chambers.”
In chambers, the judge told Dr. Smith’s lawyer that he had a

choice: Either the doctor could show up the next morning with
his friend Bill Jones and the tickets, or the tickets would be
awarded to him, and he would be ordered to pay Mrs. Smith
$250,000 based on the testimony of Mrs. Smith’s expert.

The next morning, Dr. Smith and Bill Jones were sitting on a
bench outside the courtroom when I arrived. It was a rainy day.

“Good morning, gentlemen,” I said cheerfully.
Bill Jones replied for both of them: “Frank, see this umbrella.

When this is all over, I’m going to stick it up your ass.”
The tickets were divided, and the trial concluded. I didn’t get

what I wanted, but I would like to think that I got what I needed.
Mrs. Smith got a very good result—thanks partly to the judge’s
low opinion of Dr. Smith’s integrity.  As for the doctor, he was
dumbfounded that California law required him to divide the
parties’ community property equally and support his ex-wife
and son. He was particularly outraged when the judge ordered
him to pay $25,000 of my fees.

The lessons I learned from this case stayed with me for the
rest of my career as a litigator.  It illustrates that otherwise law-
abiding individuals in the throes of a divorce are tempted to
resort to self-help that can sometimes backfire. In extreme cases,
it leads them to commit fraud and then to commit perjury to
cover up the fraud. It also explains why many family law bench
officers develop a healthy skepticism when it comes to the uncor-
roborated testimony of the parties. Finally, it reminds us, as
lawyers, that if a client serves up a version of reality that doesn’t
make sense (“We couldn’t afford them, so I just let them go”), it
is unlikely to make sense to the lawyer on the other side of the
case. There is something to be said for cross-examining your
client before he or she testifies at deposition or in trial.

Closing argument did not take place until many years later.
In 2016, some 30 years after the trial ended, I bumped into Dr.
Smith on a courtesy shuttle at the Burbank Airport. In an effort
to be friendly, I said: “Hello, John. How ‘bout those Raiders?”

He didn’t hesitate: “Hello, Frank. Still have your hands in
other people’s pockets?”

At the time, I decided to let him have the last word. Now
that it’s my turn, I’ll end with the refrain from a Rolling Stones
song that sums it up best:

You can’t always get what you want
You can’t always get what you want
But if you try sometimes you might find
You get what you need.

1 The names used in the narrative have been changed to protect the parties’
identities. 

closing  argument BY FRANKLIN R. GARFIELD

Deposing Witnesses: Who’s Lying Now?

Franklin R. Garfield is a family law mediator in Los Angeles.
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