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To RONALD MURAWSKI 

CO "Kelly Kaletsky" 

bcc 
370364 

Subject Fwd: LDR DETERMINATIONS FOR CERCLA RESPONSE 
ACTIONS 

I came Eicr'oss ::his while looking back at ARARs. I think we have both fed an(j 
state L:;R= in "he table. RESA's response during our recent call was that they 
arip! ieci tc- the ;:eceiving facility, although uncertainty was acknowledged all 
afotinci. I ment;_oned that my recollection was EPA had asked that ARARs related 
t;) the t^eceiving facility be removed, and I think the response was then that 
trie-- (Jtrjlied to the waste on-site. I thought this may help while you looked 
at. h R j \ - : - . . 

M E i r l ; 

To: 

i\1essage from Murawski.Ronald@epamail.epa.gov on Fri, 21 Nov 2008 08:27:20 -0600 
kelly.kalelsky@epa.state.oh.us, mark.allen@epa.state.oh.us, 
jkeiserl @ch2m.com 

cc: Tanaka.Joan@epamail.epa.gov 

Subject^^j^j^ DETERMINATIONS FOR CERCLA RESPONSE ACTIONS 

KelJy, t^ark, and Jewelle, I've attached a guidance document related to 
o'jr ;eill this rr.cirning. This document is referenced in Section 3.2 of 
the June 1998 guidance titled "RCRA, Superfund, and EPCRA Hotline 
Trai-iiiig Module" (EPA 540R-98-020, OSWER 9205.5-lOA). 

Tlie at.t;ached document is titled "Determining When Land Disposal 
Rest ri.ctiions (LEiRs) are Applicable to CERCLA Response Actions." On page 
tv;3 of t:his guicance, it states in Highlight 2 that placement {of waste) 
di'es riot; occur when wastes are: 

t c e a t e d :.n-si tu; 
capped in place; 
c or.;;:)lidated within the area of contamination (AOC); or 
pi-o:;essed vjithin the AOC. 

Therefore, for a Barrel Fill alternative where we're placing the non-haz 
Wciiste back in the excavated area on-site, the RCRA LDRs would not apply. 

Wt; car discuss this in more detail during our call this morning. 

(;>ee at.t.ached file: tcbfLDRdetermination.pdf) 
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United States 
Environmental Protection 
Agency 

Office of 
Solid Waste and 
Emergency Response 

Directive: 9347.3-05FS 
July 1989 

^ ^ E F A Superfund LDR Guide #5 

Determining When Land 
Disposal Restictions (LDRs) 
Are Applicable to CERCLA 
Response Actions 

t'ElJ.CL\ Section 12i(d)(2) specifies that on-site Superfund remedial actions shall attain "other Federal standards. 
I cqu rcments. criteria, limiiations. or more stringent State requirements that are determined to be legalK applicable or relevant and 
iippoipiiaie (/\Rj\R) to the specified circumstances at the site." In addition, the National Contingency Plan (NCP) requires that 
on-site emoN al actions attain ARARs to the extent practicable. Off-site removal and remedial actions must comply with legally 
; pplicable rccuirements. This guide outlines the process used to determine whether the Resource Conservation and Recovery 
Act (RCRvV) land disposal restrictions (LDRs) established under the Hazardous and Solid Waste Amendments (HSWA) are 
"appliciLble" to a CERCL.'V response action. More detailed guidance on Superfund compliance with the LDRs is being prepared 
b> the C' nice of Solid Waste and Emergency Response (OSWER). 

for :he [,[)RN to be applicable to a CERCLA response. 
;he action must constitute placement of a restricted RCRA 
lazardoLis \'aste. Therefore, site managers (OSCs. RPMs) 
nust answer three separate questions to determine if the 
I DRs aie applicable: 

(1) Does the response action constitute 
placement? 

12) Is the CERCLA substance being placed also a 
RCRA hazardous waste? and if so 

(.•?) ; the RCRA ivaste restricted under the LDRs? 

Site managers also must determine if the CERCLA 
Jibstanies are California list wastes, which are a distinct 
.iiiegor) of R(rR/\ hazardous wastes restricted under the 
LDRs (see Superfund LDR Guide #2). 

III) I)Oi:S THE RESPONSECONSTITUTEPLACEMENT? 

fhe h[)Rs place specific restrictions (e.g.. treatment of 

'.astc to concentration le\els) on RCRA hazardous wastes 
|i ior to their placement in land disposal units. Therefore, a 
l..,;y determination is whether the response action will 
. onsiiluii; placement of wastes into a land disposal unit. As 
l.-tlned In RCR/v. land disposal units include landfills. 
iirface mpoLndments. waste piles, injection wells, land 

ir,;atnient facilities, salt dome formations, underground 
mines o ' ca\ is. and concrete bunkers or vaults. If a 
I T,R(;iA response includes disposal of wastes in any of 
ihesc types of off-site land disposal units, placement will 
I icur. H 'We\(;r. uncontrolled hazardous waste sites often 
I ;i\ e Aicespread and dispersed contamination, making the 
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concept of a RCRA unit less useful for actions involving 
on-site disposal of wastes. Therefore, to assist in defining 
when "placement" does and does not occur for CERCLA 
actions involving on-site disposal of wastes. EPA uses the 
concept of "areas ofcontamination"(AOCs). which may be 
viewed as equivalent to RCRA units, for the purposes of 
LDR applicability determinations. 

An AOC is delineated by the areal extent (or boundary) 
of contiguous contamination. Such contamination must be 
continuous, but may contain varying types and 
concentrations of hazardous substances. Depending on site 
characteristics, one or more AOCs may be delineated. 
Highlight 1 provides some examples of AOCs. 

Highlight!: EXAMPLES OF AREAS OF 
CONTAMINATION (AOCs) 

• A waste source (e.g.. waste pit. landfill, 
waste pile) and the surrounding 
contaminated soil. 

• A waste source, and the sediments in a 
stream contaminated by the source, where 
the contamination is continuous from the 
source to the sediments.* 

• Several lagoons separated only by dikes, 
where the dikes are contaminated and the 
lagoons share a common liner. 

* Tfie AOC does not include any contaminated surface 
or ground water (fiat may be associated with the fand-
based waste source. 



Fo on-site disposal, placement occurs w hen wastes are 
mo\ ed lrorr> one AOC (or unit) into another AOC (or unit). 
I'lacem.nf does not occur when wastes are left in place, or 
ino\ ed .'.ithin asingle AOC. Highlight! provides scenarios 
of when placement does and does not occur, as defined in 
the proposed NCP. The .Agenc) is current reevaluating the 
def1niti.)n(M"placcment prior to the promulgation of the final 
XCI\ and therefore, these scenarios are subject to change. 

Highlight 2: PL.-VCEMENT 

Placement does occur when wastes are: 

• ('onsolidated from different AOCs 
into a single /vOC: 

• Mo\ed outside of an AOC (for 
treatinent or storage, for example) 
t.nd returned to the same or a 
different AOC; or 

• [:xca\ ated from an AOC. placed in a 
sepai-ate unit, such as an incinerator 
or tank that is within the AOC. and 
r?deposited into the same AOC. 

Placement does not occur when wastes 
tire: 

• Treated in situ: 

N Capped in place: 

* Consolidated within the AOC: or 

H Processed within the AOC (but not 
in a separate unit, such as a tank) to 
improve its structural stabilitv (e.g.. 
for capping or to support heavy 
machiner\). 

In summary, if placement on-site or ofT-site does not 
11 ecu r, tl e LDRs a re not appUcable to the Superfund action. 

l2) IS THE CERCLA SUBSTANCE 
HA/ARDOLS WASTE? 

A RCRA 

Iriec.iuse a CERCL/\ response must constitute 
] ilaccinent of a restricted RCRA hazardous waste for the 
; J)Rs to 'e applicable, site managers must evaluate whether 
1 he contt minants at the CI'TICLA site are RCRA hazardous 
••.astcs. Highlight 3 brief y describes the two types of 

RCRA hazardous wastes —listed and characteristic wastes. 

Highlight 3: RCRA HAZARDOUS WASTES 

A RCRA solid waste* is hazardous if it is listed or 
exhibits a hazardous characteristic. 

Listed RCRA Hazardous Wastes 

Any waste listed in Subpart D of 40 CFR 

261, including: 

• F waste codes (Part 261.31) 

• K waste codes (Part 261.32) 

• P waste codes (Part 261.33(e)) 

• U waste codes (Part 261.33(0) 

Characteristic RCRA Hazardous Wastes 
Any waste exhibiting one of the following 

characteristics, as defined in 40 CFR 261: 

• Ignitability 

• Corrosivity 

• Reactivity 

• Extraction Procedure (EP) Toxicity 

* A solid waste is any material that is discarded or 
disposed of (i.e.. abandoned, recycled in certain ways, or 
considered inherently waste-like). The waste may be 
solid, semi-solid, liquid, or a contained gaseous material. 
Exclusions from the definition (e.g.. domestic sewage 
sludge) appear in 40 CFR 261.4(a). Exemptions (eg, 
household wastes) are found in 40 CFR 26f.4(b) 

Site managers are not required to presume that a 
CERCLA hazardous substance is a RCRA hazardous waste 
unless there is affirmative evidence to support such a 
finding. Site managers, therefore, should use 
"reasonable efforts" to determine whether a 
substance is a RCRA listed or characteristic waste. 
(Current data collection efforts during CERCLA removal and 
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lemedifl site investigations should be sufficient for this 
jiurposf.) Fof listed hazardous wastes, if manifests or labels 
are not axailtible. this evaluation likely will require fairly 
:-.pecitlc information about the waste (e.g.. source, prior use. 
process t>pe) that is "reasonably ascertainable" within the 
i-cope of a Superfund investigation. Such information may 
be obttined from facilit)' business records or from an 
cxaminttion of the processes used at the facility. For 
charactc'istic wastes, site managers may rely on the results 
iif the t..-sls described in 40 CFR 261.21 - 261.24 for each 
(.haracti-istic or on knowledge of the properties of the 
i-ubstance. Site managers should work with Regional RCRA 
i-tafT. R-'giontil Counsel. State RCRA staff and Superfund 
cnf'oiceiieni personnel, as appropriate, in making these 
.̂letermi ^atiors. 

In addition to understanding the two categories of 
F̂ CR.̂  liazardous wastes, site managers will also need to 
understand the deri\ed-from rule, the mixture rule, and the 
contains d-in interpretation to identify correctly whether a 
CERCL/v substance is a FICRA hazardous waste. These 
;hree principles, as well as an introduction to the RCRA 
Jelisiinj; process, are described below. 

Derived-from Rule (40 CFR 261.3(c)(2)) 

Th; deri\ed-from rule states that any solid waste 
Jerived from the treatment, storage, or disposal of a listed 
^CR.A hazardous waste is itself a listed hazardous waste 

I egardl .'ss of the concentration of hazardous constituents). 
or example, ash and scrubber water from the incineration of 

1 listed waste are hazardous wastes on the basis of the 
Jerived- î om î ule. Solid \vastes derived from a characteristic 
lazardo JS waste are hazardous wastes only if they exhibit 
.1 charac eristic. 

Vlixture Rule (40 CFR 261.3(a)(2)) 

Untier the mixture rule, when any solid waste and a 

i•;ted h izardous waste are mixed, the entire mixture is a 
isted ha,'.ardotis w aste. For e.xample. if a generator mixes a 

drum cl' I sted F006 electroplating waste with a 
II.in-hazardous wastewater (wastewaters are solid wastes -
re Highlight 3). the entire mixture of the F006 and 

nastewaler is a listed hazardous waste. Mixtures of solid 
'\astes. ind characteristic hazardous wastes are hazardous 

only if the mixture exhibits a characteristic. 

Contained-in Interpretation (OSW Memorandum dated 
November 13,1986) 

The contained-in interpretation states that any mixture 
of a non-solid waste and a RCRA listed hazardous waste 
must be managed as a hazardous waste as long as the 
material contains (i.e.. is above health-based levels) the 
listed hazardous waste. For example, if soil or ground water 
(i.e.. both non-solid wastes) contain an FOOl spent solvent, 
that soil or ground water must be managed as a RCrRA 
hazardous waste, as long as it "contains" the FOOl spent 
solvent. 

Delisting (40 CFR 260.20 and .22) 

To be exempted from the RCRA hazardous waste 
"system," a listed hazardous waste, a mixture of a listed and 
solid waste, or a derived-from waste must be delisted 
(according to 40 CFR 260.20 and .22). Characteristic 
hazardous wastes never need to be delisted, but can be 
treated to no longer exhibit the characteristic. A 
contained-in waste also does not have to be delisted: it only 
has to "no longer contain" the hazardous waste. 

If site managers determine that the hazardous 
substance(s)at the site is a RCRA hazardous waste(s). they 
should also determine whether that RCRA waste is a 
California list waste. California list wastes are a distinct 
category of RCRA wastes restricted under the LDRs (see 
Superfund LDR Guide #2). 

(3) IS THE RCRA WASTE RESTRICTED UNDER 
THE LDRs? 

If a site manager determines that a CERCLA waste 
is a RCRA hazardous waste, this waste also must be 
restricted for the LDRs to be an applicable 
requirement. A RCRA hazardous waste becomes a 
restricted waste on its HSWA statutory deadline 
or sooner if the Agency promulgates a standard before 
the deadline. Because the LDRs are being phased in 
over a period of time (see Highlight 4). site managers 
may need to determine what type of restriction is in 
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HighUght4: LDR STATUTORY DEADLINES 

^\aste 

Speiit SoU tnt and Dio.xir-

Comaining Wastes 

Caliibmia List Wastes 

First Third \\astes 

Sperl Sol\;nt. Dioxin-

Conlainirg. and California 

fist ".oil and Debris From 

CFRLA/l^CRA 

Corr.'ctive Actions 

Second Third Wastes 

Third Third Wastes 

Newli Identified 

Wasu:s 

Statutory Deadline 

Novembers. 1986 

Julys , 1987 

Augusts. 1988 

Novembers, 19S8 

Junes . 19S9 

May S. 1990 

Within 6 months of 

identification as a 

hazardous waste 

.•tfect at the time placement is to occur. For example, if the 
^CR.A 1 azardous wastes at a site are currently under a 
lational capacity extension when the CERCLA decision 
Jocume tt is signed, site managers should evaluate w hether 
he response action will be completed before the extension 
-•xpires. If these wastes are disposed of in surface 
inpojncJTients or landfills prior to the expiration of the 

• 'xtension. the receiv ing unit would have to meet minimum 
cchnokigv requirements, but the wastes would not have to 
ie treatfd to meet the LDR treatment standards. 

VPPLIC ABILITY DETERP^INATIONS 

If the sit'; manager determines that the LDRs are 
ipplicable to the CERCLA response based on the previous 
lirec qu.stior s. the site manager must: (1) comply with the 

LDR restriction in effect. (2) comply with the LDRs b> 
choosing one of the LDR compliance options (e.g,. 
Treatability Variance. No Migration Petition), or (3) invoke 
an ARAR waiver (available only for on-site actions). If the 
LDRs are determined not to be applicable, then, for on-site 
actions only, the site manager should determine if the LDRs 
are relevant and appropriate. The process for determining 
whether the LDRs are applicable to a CERCLA action is 
summarized in Highlight 5. 

Highlight 5 - DETERMINING WHEN LDRS 
ARE APPLICABLE REQUIREMENTS 

YES 

YES 

YES 

I ^R* are applicable 
requiramant* 

LORa ar» not 
applicable 

LDRi are not 
applicable: 

determine If 
they are 

relevant and 
appropriate 

(on-site 
response onb/) 

Word-.iearchahle version - Not a true copy 

file:////astes



