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Updated Brokered Deposit Guidance

FDIC Revises Frequently Asked Questions on Identifying, Accepting
and Reporting Brokered Deposits

SUMMARY

On June 30, 2016, the Federal Deposit Insurance Corporation (the “FDIC”) issued a Financial Institutions
Letter (FIL-42-2016) providing revised guidance regarding brokered deposits in the form of Frequently
Asked Questions (the “2016 FAQs”). The 2016 FAQs followed the FDIC'’s issuance of brokered deposit
FAQs in January 2015, which created substantial industry concerns regarding the breadth of the definition
of “brokered deposits,” and the issuance of “updated” FAQs in November 2015 combined with a request
for comment. The 2016 FAQs retained all of the proposed FAQs issued for comment, but with some key
clarifications and new FAQs regarding, among other matters, application of exceptions to the “deposit
broker” definition, duration of brokered status and implications of Prompt Correction Action (“PCA”) on
retention of brokered deposits. These revisions should alleviate a number of the industry concerns with
the January 2015 FAQs.

The 2016 FAQs amend the guidance regarding the scope and application of certain exceptions to the
“brokered deposit” definition and should result in a more rational application of several statutory

exceptions:

e Application of the “primary purpose exception” will no longer require a specific “determination”
by the FDIC that the exception is applicable in a given instance;

e The “employee exception” is applicable to “dual-hatted” employees — i.e., persons who are
exclusively employed by an insured depository institution (“IDI”) but who may be licensed to
sell securities and financial products on behalf of affiliates;

e “Call center’ personnel (including dual employees and contractors) will generally not be
classified as “deposit brokers”; and
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e Federal, state and local government agencies may receive a fee for administrative costs and
still qualify for application of the primary purpose exception in connection with deposits that
are part of a debit or prepaid card program.

The 2016 FAQs also provide that brokered deposits may be reclassified as non-brokered after a 12-

month period during which no third party is involved with the account.

The addition of a single word in one FAQ, however, appears to require that IDIs that lose their status as
“well capitalized” institutions for purposes of PCA are no longer allowed to retain indefinitely their existing

brokered deposits without obtaining a waiver from the FDIC.

BACKGROUND

Section 29 of the Federal Deposit Insurance Act (“Section 29”), as implemented by the FDIC’s regulations
at 12 C.F.R. § 337.6, places restrictions on the acceptance by certain IDIs of deposits that are obtained

"2 DIs that are not well

through “deposit brokers™ and therefore are deemed to be “brokered deposits.
capitalized may not accept (which includes not only actual acceptance, but also solicitation, renewal or
rollover of) brokered deposits. Although an IDI that is adequately capitalized may request a waiver of this
prohibition, these waivers cannot be sought in advance, the waiver process itself can take considerable
time, and the FDIC appears increasingly reluctant to grant such waivers. IDIs that are not well capitalized

also are subject to restrictions under Section 29 on the interest rates they may offer on deposits.

The classification of deposits as brokered can have a significant adverse impact on IDIs—including those
that are well capitalized—that extends well beyond these statutory disqualifications and limitations. First,
the amount of an IDI’s brokered deposits can affect the following components of its deposit insurance

assessment rate:

o for alarge or highly complex institution, its core deposits ratio;

o for a small institution (generally under $10 billion in assets) that has experienced a more than
40% growth in assets over the past four years, its adjusted brokered deposit ratio; and

o for any institution that is either not well capitalized or that has a composite CAMELS rating
below a “2,” and that has a ratio of brokered deposits to domestic deposits greater than 10
percent, an additional brokered deposit adjustment.

Second, for a banking organization subject to the federal banking agencies’ proposed minimum Liquidity
Coverage Ratio (“LCR”) requirement (generally applicable to banking organizations with at least $50
billion in assets), the assumed outflow rate applied to many brokered deposits is higher than that applied
to other deposits.®> For example, brokered deposits that are not reciprocal brokered or brokered sweep
deposits are assigned a 100% outflow rate if they have no maturity or mature within the LCR’s 30-day
window. Third, federal banking agency guidance indicates that IDIs that “rely upon” brokered deposits
should incorporate PCA-related downgrade triggers into their contingency funding plans; an IDI may not
be able to renew or roll over existing brokered deposits upon such a downgrade and, consequently, may
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need to access other sources of funding.® Fourth, brokered deposits—as defined in the liquidity coverage
ratio rule®—are included as a source of short-term wholesale funding in measuring a U.S. global
systemically important bank’s (“G-SIB”) reliance on short-term wholesale funding for purposes of
assessing a risk-based capital surcharge on a U.S. G-SIB’s common equity under the U.S.

implementation of the Basel Committee’s G-SIB capital surcharge framework.

Section 29 generally defines a “deposit broker” as a person “engaged in the business of placing deposits,
or facilitating the placement of deposits,” of third parties with IDIs.® The FDIC does not appear to require
a person to be “engaged in the business” of facilitating the placement of deposits to satisfy the second
prong of this definition.” The statutory definition of “deposit broker” is subject to certain enumerated
exceptions; among others, these exceptions apply to an IDI (with respect to funds placed with that 1DI
itself); an employee of an IDI, with respect to funds placed with the employing institution; and an agent or

nominee whose primary purpose is not the placement of funds with depository institutions.®

The FDIC has sought to provide more clarity with respect to these definitions and the corresponding
exceptions through its implementing regulations at 12 C.F.R. § 337.6, as well as through a number of
staff advisory letters issued over the years. Particular areas of focus have included determining whether
certain activities constituted “placing deposits” or “facilitating the placement of deposits,” and determining

whether a person or entity otherwise involved in facilitation comes within the primary purpose exception.9

In addition, in response to a Congressional mandate in the Dodd-Frank Wall Street Reform and
Consumer Protection Act, the FDIC issued the Core and Brokered Deposit Study in July 2011 (the “2011
Study”). Although reiterating that “there should be no particular stigma attached to the acceptance by
well-capitalized banks of brokered deposits per se and that the proper use of such deposits should not be
discouraged,” the 2011 Study also expressed concerns about brokered deposits and recommended that
Congress neither amend nor repeal the brokered deposit statute.”® The 2011 Study reviewed the FDIC’s
prior brokered deposit guidance and set forth its position with respect to certain interpretive issues. The
FDIC staff had repeatedly advised, since the publication of the 2011 Study and prior to the January 2015
FAQs, that the study represented the FDIC’s definitive positions on brokered deposits. The positions set
forth in the 2016 FAQs now supersede those taken in the 2011 Study in certain respects.

DISCUSSION
The 2016 FAQs are attached as Appendix | to this memorandum, and our blackline showing changes
from the November 2015 FAQs is attached as Appendix Il. The revisions and/or clarifications from the

November 2015 FAQs of particular significance include the following.

A. NEW GUIDANCE ON EXCEPTIONS TO THE DEFINITION OF DEPOSIT BROKER

The 2016 FAQs (i) expand the scope and practical application of the primary purpose exception; (ii)
clarify the application of the employee exception to “dual-hatted” employees; (iii) provide factors under
-3-

Updated Brokered Deposit Guidance
July 5, 2016



SULLIVAN & CROMWELL LLP

which “call center” personnel (including dual employees and contractors) will not be classified as deposit
brokers; and (iv) limit the circumstances under which federal, state and local government agencies will be
classified as deposit brokers for using debit or prepaid cards to deliver funds to beneficiaries of

government programs.

1. General Application of the Primary Purpose Exception

The 2016 FAQs provide that the “FDIC considers each request to review and interpret” the primary
purpose exception “on a case-by-case basis,” deleting language in the November 2015 FAQs stating that
the primary purpose exception (i) “applies only infrequently” and (ii) “typically requires a specific request
for a determination by the FDIC.” As had been argued by industry participants, none of Section 29, the
FDIC’s brokered deposit regulations, its advisory opinions, or the 2011 Study had mentioned this
stringent application of the exception. The 2016 FAQs are now consistent with Section 29 and previous
advisory opinions, neither requiring a specific determination from the FDIC or its staff in order to apply the

primary purpose exception nor stating that the exception will only apply on “rare occasions.”

2. Application of the Primary Purpose Exception to Limited Referral Programs

The 2016 FAQs appear to expand application of the primary purpose exception to certain affiliated
employees who have “ongoing involvement” with a deposit account opened through a referral program.
The November 2015 FAQs established a framework for addressing application of the primary purpose
exception to deposits resulting from customer interactions with certain dual or affiliated employees who
may assist a customer in opening a deposit account at the affiliated IDI, including through a referral. In
determining whether the program was sufficiently limited in scope so as not to be deemed a brokered
deposit arrangement, the November 2015 FAQs stated that the FDIC would consider whether (i) the
program is designed to significantly drive deposit growth at the IDI; (ii) the cost of the incentive package is
relatively small and the fee to the recipient de minimis; (iii) the payments are capped in total or limited in
frequency; and (iv) the employees involved, if employed by an affiliate or subsidiary of the IDI, have
ongoing involvement with the deposit account after it is opened. This fourth factor raised the concern that
the framework did not account for the possibility that ongoing involvement by an affiliated employee may
be evidence of the provision of “one-stop” banking services, as opposed to evidence that the employee is
engaged in the business of placing or facilitating the placement of deposits. In the 2016 FAQs, the fourth
factor has been deleted, alleviating this concern and establishing a framework for when affiliated
employees may participate in limited referral arrangements without the deposits placed under those

arrangements being classified as brokered that is consistent with modern, “one-stop” banking services.

3. Application of the Employee Exception to “Dual-Hatted” Employees
The 2016 FAQs provide that “dual-hatted” employees (persons who are exclusively employed by an IDI

but who may be licensed to sell securities and financial products on behalf of an affiliate) who open
deposit accounts on behalf of the IDI are not considered deposit brokers solely because they are licensed
-4-
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to sell securities or other financial products to bank customers. The relevant FAQ, FAQ E4, clarifies that
“dual-hatted” employees generally qualify for the statutory exception for employees of the IDI set forth in
Section 29, which provides that a person is not a “deposit broker”: (i) who is employed exclusively by the
IDI; (ii) whose compensation is primarily in the form of a salary; (iii) who does not share such employee’s
compensation with a deposit broker; and (iv) whose office space or place of business is used exclusively

for the benefit of the IDI that employs such person.

Notably, the 2016 FAQs do not address industry concerns that the fourth prong of the employee
exception may be interpreted to exclude certain “dual-hatted” employees who share office space with
employees of affiliates or other entities. In a comment letter to the FDIC submitted by a collection of
industry groups, it was pointed out that employees of IDIs that share office space with affiliate or third-
party employees should qualify for the statutory exception provided that, consistent with existing
regulatory restrictions on shared space,ll the space used by the employee for banking activities is used
solely for the benefit of the IDI, while the portion of the space used to perform functions for a subsidiary or
an affiliate of the IDI or a third-party entity, is used solely for the benefit of that entity.12 Such “dual-
hatted” IDI employees are no differently situated than IDI employees, such as tellers, with respect to
sharing office space with employees of affiliates or other entities for purposes of the employee exception,
and thus should also be able to satisfy this prong of the statutory test. Because the 2016 FAQs do not
specifically address this issue, the concern remains that the FDIC could find “dual-hatted” employees who

work in such shared spaces to be ineligible for the employee exception.

4. Factors for Determining Classification of “Call Center” Personnel

A new FAQ also addresses the classification of “call center” personnel who primarily provide customer
service support on behalf of the IDI by answering questions about accounts or bank-provided services or
by transferring callers to appropriate areas of the IDI. In cases where “call center” personnel are
exclusively employed by the IDI, the statutory employee exception will likely apply, exempting them from
classification as a deposit broker. Where such personnel are dual employees or contractors and thus
ineligible under the employee exception, these employees will nevertheless not be considered deposit
brokers if (i) they merely transfer callers or provide general information and do not participate in the
placement of deposits and (ii) their compensation is not based on the number of accounts opened or

amount of deposits placed or maintained as a result of their contact with callers.

5. Modified Factors for Classifying Government Agencies That Disburse Funds Through
Pre-Paid Cards

The November 2015 FAQs created new factors for determining whether federal, state or local
government agencies that use debit or prepaid cards to deliver funds to the beneficiaries of government
programs would be classified as deposit brokers. Under that guidance, an agency disbursing funds
through debit or prepaid cards would be eligible for application of the primary purpose exception only
when the agency (i) was mandated by law to disburse the funds to the beneficiaries; (ii) was the sole
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source of funding for the deposit accounts; and (iii) did not receive any fees from the IDI. Under that
framework, if a government agency received any fee from an IDI (including to cover administrative costs)
in connection with choosing an IDI or opening an account with an IDI as part of a debit or prepaid cards
program, the primary purpose exception would not apply to the deposits placed at the IDI. Under the
2016 FAQs, this final factor has been qualified and allows for the collection of fees “necessary to help

cover the agency’s administrative costs.”

B. RECLASSIFICATION OF DEPOSITS AS NON-BROKERED

Another new FAQ provides that a brokered deposit that is not a time deposit (that is, a demand deposit,
also known as a non-maturity deposit) can be reclassified as non-brokered after a 12-month period during
which no third party (i.e., a party other than the IDI and the depositor) is involved with the account. The
FDIC based the 12-month period on the term historically offered for a certificate of deposit. The FDIC
notes that this treatment of non-maturity deposits will create parity with the reclassification of most

brokered CDs when they are renewed without involvement of a third party.

“Third-party involvement” includes (i) holding the account in the name of the deposit broker as agent for
one or more customers; (i) the deposit broker continuing to receive account fees after the account is
opened; (iii) the deposit broker having the authority to make withdrawals or additional deposits; or (iv) the
deposit broker having continued access to the account information, i.e., access to the customer’s account
information that has been provided for the purpose of offering guidance to the customer as to the
investment of the funds in the account.

The FDIC notes that involvement in non-maturity accounts could cease and then restart after a 12-month
period lapse in involvement had resulted in the deposits being reclassified as non-brokered, which would

then result in the deposits being reclassified as brokered.

C. WAIVER FOR AN ADEQUATELY CAPITALIZED IDI HOLDING BROKERED DEPOSITS

A new word in the 2016 FAQs suggests that an IDI that holds brokered nonmaturity deposits and loses its
PCA well-capitalized status will not be permitted to hold its existing nonmaturity deposits indefinitely
without obtaining a waiver from the FDIC. Under the 2016 FAQs, “[ilf an [IDI] is adequately capitalized for
PCA purposes, the [IDI] may request a waiver from the FDIC to retain or accept brokered deposits”
(emphasis added). This sentence, with the new “retain or” language, appears in 2016 FAQ F6, which
addresses the treatment of nonmaturity deposits by an IDI that ceases to be well capitalized. FAQ F6
also states, before the sentence with the new language, that an IDI that ceases to be well capitalized
“should contact its primary federal regulator to establish an appropriate supervisory plan for addressing
how brokered demand deposits can comply with Section 29.” It is not clear how the FDIC intends to
apply in practice the interplay between establishment of an appropriate supervisory plan addressing
nonmaturity deposits after an IDI ceases to be well capitalized and the possible need for a waiver for the
IDI to continue to hold such deposits indefinitely.
-6-
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ENDNOTES

10

11

12 U.S.C. § 1831f; 12 C.F.R. 8§ 337.6. Deposit brokers formerly were required by Section 29A of
the FDIA to provide written notification to the FDIC that they were acting as such, but Congress
repealed this requirement through the Financial Regulatory Relief and Economic Efficiency Act of
2000. As a result, the primary importance of the statutory definition of “deposit broker” is to
characterize the deposits obtained by an IDI through such a deposit broker as “brokered
deposits.”

Certain high-interest-rate deposits offered by IDIs that are less than well capitalized are
considered “brokered deposits” even without any third-party involvement, as in those situations
where the offering IDI itself is considered the “deposit broker” under the statute. See 12 U.S.C.
§ 1831f(g)(3).

See 78 Fed. Reg. 71,818, 71,840 (Nov. 29, 2013). Generally, the outflow rate applied to a
particular deposit depends in part on whether that deposit is brokered and, if so, whether it is a
reciprocal brokered deposit, brokered sweep deposit, or other type of brokered deposit. The
outflow rate applied to a particular brokered deposit also may depend on whether the deposit is
fully insured, as well as its maturity.

See Interagency Policy Statement on Funding and Liquidity Risk Management (March 17, 2010),
at 13, available at http://www.federalreserve.qgov/boarddocs/srletters/2010/sr1006al.pdf.

12 C.F.R. § 249.3.

12 U.S.C. § 1831f(g)(1). A “deposit broker” also includes a person engaged in the business of
placing deposits with IDIs for the purpose of selling interests in those deposits to third parties, and
an agent or trustee who establishes a deposit account to facilitate a business arrangement to use
the proceeds of the account to fund a prearranged loan. Id.

Cf. FDIC Advisory Opinion 93-30 (June 15, 1993) (“When considered together, we believe these
facts tend to support the conclusion that the Affinity Groups are neither ‘engaged in the business
of placing deposits’ nor ‘facilitating the placement of deposits’ with the Bank, as contemplated by
section 29.”).

12 U.S.C. § 1831f(g)(2).

See, e.g., FDIC Advisory Opinion 04-04 (July 28, 2004) (finding that an Internet listing service
that met certain criteria was not “facilitating the placement of deposits”); FDIC Advisory Opinion
05-02 (Feb. 3, 2005) (finding the “primary purpose” exception to apply in the case of a brokerage
firm that swept idle customer funds into transaction accounts at affiliated banks, provided certain
conditions were met).

2011 Study at 3.

See 12 C.F.R. § 7.3001. Banks’ use of dual-hatted IDI employees to meet the breadth of
customer needs in the context of modern banking represents prevailing industry practice and is
recognized as such in various bank regulations and other guidance, including those of the FDIC,
the Office of the Comptroller of the Currency, and the Federal Reserve Board. Examples include
the OCC'’s regulations on bank activities and operations (12 C.F.R. § 7), the Federal Reserve
Board’s Regulation W, which governs transactions between member banks and their affiliates (12
C.F.R. § 223), and the FDIC'’s supervisory guidance on transactions between banks and affiliated
businesses. FDIC, Risk Management Manual of Examination Policies, § 4.3 — Related
Organizations, available at: https://www.fdic.gov/regulations/safety/manual/section4-3.html.
Further, the Interagency Statement on Retail Sales of Nondeposit Investment Products
acknowledges the use of third-party arrangements and establishes expectations on how those
relationships should be managed. The FDIC has previously adopted this guidance without any
suggestion that these relationships could have implications on the nature of deposits accepted at
locations where these third-party arrangements exist.
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ENDNOTES (CONTINUED)

12 See Letter from The Clearing House, American Bankers Association, the Financial Services

Roundtable, the Independent Community Bankers of America and the Institute of International

Bankers, regarding November 13, 2015 Financial Institutions Letter (FIL-51-2015) (Dec. 28,
2015).
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IDENTIFYING, ACCEPTING AND REPORTING BROKERED DEPOSITS
FREQUENTLY ASKED QUESTIONS
(Updated June 30, 2016)

A. BROEERED DEPOSITS AND DEPOSIT BROEERS
Al. What is a “brokered deposit™?

The term “brokered deposit™ is defined in the FDIC s regulations as “any deposit that 1 is obtained.
directly or indirectly, from or through the mediation or assistance of a deposit broker.” Thus. the
meaning of the term “brokered deposit” depends vpon the meaming of the term “deposit broker.™

A2, What is a “deposit brolker™?

Under Section 29 of the Federal Deposit Insurance (FDT) Act, a “deposit broker™ is “[a]ny person
engaged in the business of placing deposits, or facilitating the placement of deposits, of third parties
with insured depository institutions or the business of placing deposits with msm'ﬁ:l depository
institutions for the purpose of selling interests in those deposits to third parties.™ As explained i n the
FDIC’s Study on Core Deposits and Brokered Deposits, the definition of deposit broker is broad.” This
definition is subject to certain exceptions (discussed in section E of this document). As a result of this
broad definition. a brokered deposit may be any deposit accepted by an insured depository institution
from or through a third party, such as a person or company or organization other than the owner of the
deposit”

A3. How does the FDIC view brokered deposits?

Brokered deposifs can be a suitable funding source when properly managed as part of an overall,
prudent funding strategy. However, some banks have used brokered deposits to find unsound or rapid
expansion of loan and investment portfolios, which has contributed to weakened financial and liquidity
positions over successive economic cycles. The overuse of brokered deposits and the improper
management of brokered dqﬁmsﬂs bv problem institutions have contributed to bank failures and losses fo
the Deposit Insurance Fund.

A4, What are the restrictions on brokered deposits?

Section 29 of the FDI Act includes restrictions on the acceptance of brokered deposits and certain
restrictions on deposit mterest rates. Under Section 29, an undercapitalized msured depository
institution may not accept, renew, or roll over any brokered deposit.” An adequately capitalized insured
depository instifution may not accept. renew. or roll over any brokered deposit unless the mnstitution has

' 5ee 12 CFR. § 337.6(a)2).

! See FDIC s Study on Core Deposits and Brokered Deposits, issued in July 2011, Section II.

 5ee 12US.C. 5 1831F see alse 12 CFR. § 337 6(a}(5HINA).

4 See Study on Core Deposits and Brokered Deposits, Sections IT & IV.

* See Study on Core Deposits and Brokersd Depasits, Section I

® See Study on Core Deposits and Brokered Deporsitz, Section V.A.

" Capital zroup assiznments are made quarterly in accordance with the FDIC s Rules and Regulations, using the method
agreed upon by the Federal Finaneial Institutons Examination Couneil Surveillance Tazk Force for caleulatng capatal ratios.
The method uses data reported m an mstitution’s Consolidated Reports of Income and Condition (Call Reports), Beport of
Assets and Liabihities of U.S. Branches and Agencies of Foreizn Banks, or Thrft Financial Report. Ses Capital Groups
(available at: https-/'wrww fdic. gov/deposit insurance sk imps_ovr himl).

-11-
Updated Brokered Deposit Guidance
July 5, 2016



SULLIVAN & CROMWELL LLP

applied for and been granted a waiver by the FDIC. A well-capitalized insured depository instifution.
for the purposes Uf Section 38 of the FDI Act, is not restricted by Section 29 in accepting of renewing
brokered deposits.®

Deposit rate restrictions prevent a bank that is not well capitalized from circumventing the prohibition
on brokered deposits by offering rates significantly above market mn order to attract a large vohune of
deposits quickly. As a general rule, a bank that is not well capitalized may not offer deposit rates more
than 75 basis points above average national rates for deposits of similar size and maturity. See section
G of this document for additional information.

AS. What factors are considered when determining if a third party is a deposit broker?

The definition of deposit broker applies to third parties engaged in “placing deposits™ and “facilitating
the placement of deposits.”™ The term “facilitating the placement of deposits™ is inferpreted broadly to
include acfions taken by third parties to connect insured depository institutions with potential
depositors. As a result, a third party could be a deposit broker even when the thm:l party does not open
bank accounts on behalf of depositors or directly place funds into bank accounts ’

The third party may qualify as a deposit broker even if it receives no fees or other direct compensation
from the depository institution where the funds are placed.’” The fee structure is simply one factor used
by the FDIC in determining whether a particular party is a deposif broker. Other factors include the
nature of the fees (i e, whether the amount of the fees is connected to the amount of deposits placed at
the insured depository institution), the purported purpose of the fees (i.2, whether the fees are intended
to reward the third party for placing deposits as opposed to rewarding the third party for providing some
other service), and the degree of mvolvement by the third party in placing the deposits. Ultimately.
brokered deposit and deposit broker classifications are fact specific, and each determinaftion is
considered on a case-by-case basis.

B. PLACING DEPOSITS AND FACILITATING THE PLACEMENT OF DEPOSITS
Bl. What activity qualifies as “placing deposits?”
A third party “places deposits™ for others when the third party actually delivers the funds to an insured
depository institution. "' In this situation. unless the third party is covered by one of the exceptions to

the definition of deposit broker (discussed in section E of this document). the third party will be a
deposit broker and the deposits will be brokered deposits.

B2. What activities qualify as “facilitating the placement of deposits?”

When a third party takes any actions that connect an insured depository institution with depositors or
potenfial depositors. the third qa:mfma}' be “facilitating the placement of deposits.” Hence. the third

party may be a deposit broker.

* & bank under a formal agreement with a directive to meet or maintain a specific capital level is not considered to be well
capitalized.

* Sse Advisory Opinion Mo. 92-7% (Movember 10, 1992); ss¢ alse Study on Cors Deposits and Broksred Dsposits, Section
V.

' Sae Advisory Opinion No. 94-135 (March 16, 1994).

" Ses id.

' Sae Advisory Opinion Na. 92-79 (November 10, 1997).
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B3. Ave there instances when facilitating the placement of deposits or placing deposits would not
be considered the brokering of deposits?

Yes. For example. one of the exceptions to the definition of “deposit broker™ is the “trustee of a pension
or other employee benefit plan. with respect to funds of the plan " Under this exception. the trustee is
not classified as a deposit broker even if the trustee places the plan’s deposits (or facilitates the
placement of the plan's deposits) at an insured depository instimation ™

B4. Do companies or organizations that provide marketing for an insured depository
institution, in exchange for volume-based fees, qualify as deposit brokers because thev are
facilitating the placement of deposits?

Yes. Some insured depository institutions attempt to attract new depositors through advertising or
referrals by third parties (such as nonprofit affinity groups as well as commercial enterprises), in
exchange for volume-based fees. In these cases, the FDIC has taken the position that the third party is
“facilitating the placement of deposits™ by connecting the depository institution with new account
holders. Hence, the third party is a deposit broker, and the deposits would be brokered.”

B5. Do third parties that design deposit products, such as deposit accounts with special
features, qualify as deposit brokers?

Some third parties design deposit products with special features, such as deposit accounts that produce
interest or rewards based on account activity. If a company merely designs deposit products or deposit
accounts for one or more banks, without placing deposits or facilitating the placement of deposits at
these banks. the company will not be classified as a deposit broker. However, as discussed in B4, ifa
company also markets the bank’s deposit products in exchange for volume-based fees. then it would be
a deposit broker. and the deposits would be brokered."®

B6. Are insurance agents, lawyers, or accountants that refer clients to a bank considered to be
deposit brokers?

It depends. The FDIC recognizes that within a conmmunity, there are many business professionals that
conduct banking business with a particular insured financial institution. and due to that banking
allegiance. often refer their customers to a particular financial institution on an informal basis for
deposit products. The deposits produced by those types of informal deposit referrals would generally
not be considered brokered. The deposits would be brokered, however, in more formal, programmatic
amrangements between the msured depository institution and the business professionals, such as where
(1) the professional has entered into a written agreement with the bank for the referral of depositors; or
(2) the professional receives fees from the bank. In these cases, the FDIC would generally consider the
professional to have facilitated the placement of deposits in the bank, and therefore, the deposits
received by the bank would be brokered."’

15 See 12 US.C. § 183 1H2NDN.

' S2e Srudy on Core Depesits and Brokered Depeocits, Section I1B.

1% See Advisory Opimion No. 93-T1 (October 1, 1993); Advisory Opinton Mo. 93-30 (June 13, 1993).
' Sea Advisory Opinion Mos. 15-02 (Tuna 6, 2014) and 1503 (December 18, 2014).

17 See Advisory Opinion No. 15-04 (February 4, 2013).
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B7. What is an example of when the deposits in a programmafic arrangement to refer depositors
are not brokered deposits?

Some banks have programs where bank customers or employees of subsidiaries or affiliates of the bank
can earn bonuses mn the form of cash, merchandise, or a higher interest rate on a deposit for referring
depositors. These programs are sometimes referred to as “friends and fanuly™ or loyalty programs.
Although these arrangements may be formal and programmatic because they are both covered by a
wriften agreement and the referring individual is paid a fee, the FDIC might determine that ﬂ}ﬂ program
is sufficiently limited in scope so that it is not deemed to be a brokered deposit arrangement.'® In this
regard, the FDIC considers whether the program is designed to sigmificantly drive deposit growth to the
msured depository institution or s merely a small recognition of the customer’s or employee’s loyalty to
the bank.

In making the determination. the FDIC considers whether the cost of the incentive package to the bank
1s relatively small, the fee is de minimis to the recipient. and pavments are capped in fotal amount or
limited in frequency per individual

BS. What if a person or a group merelv endorses a bank? Will the person or group be classified
as a deposit broker?

If an individual or a group merely makes a general endorsement of a bank in exchange for a flat fee (ie,
a fee unrelated fo the number of accounts or amount of deposits generated by the endorsement), then
that person or group will nnt be classified as a deposit broker. In such cases, the endorsements are not
viewed as active marketing '* Note, however. that the endorsement cannot appear in promotional
materials produced or distributed by the individual or the group. Rather, the endorsement nst appear
in promotional materials produced and distributed by the bank. Otherwise, the individual or group
providing the endorsement will be a deposit broker, and the deposits would be brokered.*’

C. BANK NETWOEES
C1. What is a bank network?

In a bank network, a participating bank places fimds at other parficipating banks through the network in
order for its customer to receive full insurance coverage. For example. if a customer deposits $1 million
into his or her institution, the customer’s bank retains the deposit insurance limit (that is. $250.000) and
places the excess of §750,000 at three other institutions in insured increments of $250.000.

In more complex arrangements. the customer’s bank may be part of a deposit placement network that is
managed by a third-party network sponsor. In this situation, when the customer deposits $1 million, the
customer’s bank sends the uninsured portion to a settlement bank, wlich then places the funds at other
banks within the network at the direction of the network sponsor.

At 1ts most complex level, the network sponsor is facilitating the placement of millions of dollars in
excess funds for all of the banks in the network. Often, these placements are made through reciprocal
arrangements, in which institutions within the network are both sending and receiving identical amounts
simultaneously (reciprocal deposits). This reciprocal arrangement allows the bank to maintain the same

18 Lo Advisory Opinion No. 94-37 (Tuly 19, 1994); see alse Smdy on Core Deposits and Brokersd Deposits, Section VIILE.
" See Advisory Opinion Ne. 93-30 (June 15, 1993).
M fee Advisory Opimion No. 93-T1 (October 1, 1993).
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amount of funds it had when the customer made his or he:r initial deposit, while ensuring that deposits in
excess of the $250,000 deposit limit are fully insured ™!

C2. When companies facilitate the placement of deposits through a bank network, are they acting
as deposit brokers?

Yes. In sp-nnsormg or operating a bank network, the company is facilitating the placement of deposits.
Moreover, in acting as agents for customers in placing the customers” funds at other insured depository
institufions, the banks themselves are placing deposits and thus serving as deposit brokers. The
involvement of deposit brokers in these networks means that the deposits are brokered deposits

C3. When a bank onlv places deposits within a network of affiliated banlks, is the bank acting as a
deposit broker?

Yes. Ifabank or its parent company. places part or all of a depositor’s funds with affiliated banks. then
it 15 acting as a deposit broker. As a result, the deposits are brokered deposits. =

D. LISTING SERVICES
D1. What is a listing service?

A listing service is a company that compiles and publishes information about deposit accounts at many
different banks for consideration by interested depositors. The information published by a listing
service will include the interest rates offered by the various banks. Some listing services operate
Internet sites open to the public, while others prmrzlde information solely to banks and instifutional
investors who are willing to pay subscription fees ™

D2. When does a listing service qualify as a deposit broker?

If the listing service places deposits or facilitates the placement of deposits (in addition to compiling and
publishing information on interest rates and other features of deposit accounts), the listing service is a
deposit broker, and the deposits would be brokered. In determining whether a particular listing service
15 facilitating the placement of deposits, the FDIC applies the criteria set forth in FDIC Advisory
Opinion No. 04-04 (July 28, 2004).

The FDIC does not treat the listing service as a deposit broker if the company satisfies each of the
following requirements:

(A) The person or entity providing the histing service is compensated solely by means of
subscription fees (i.e, the fees paid by subscribers as payvment for their opporfunity to
see the rates gathered by the listing service) and/or listing fees (i.e.. the fees paid by
depository institutions as payment for their opportunity to list or “post”™ their rates).
The listing service does not require a depository mnstitution to pay for other services
offered by the listing service or its affiliates as a condition precedent to being listed.

Y See Study on Care Deposits and Brokered Depesits, Section IV E.

2 Sag Smudy on Cors Deposits and Brokered Deposits, Section IV E.

B Ses Study on Core Deposits and Brokered Depesits, Sections IV E. and VIILE.

¥ Lae Advisory Opinion No. 90-24 (Tune 12, 1990); see alse Study on Core Deposits and Broksred Deposits, Section TV.A.
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(B) The fees paid by depository mstitvfions are flat fees, not calculated on the basis of the
mumiber or dollar amount of deposits accepted by the depository institution as a resulf of
the listing or posting of the depository instifution’s rates.

(C) In exchange for these fees. the listing service performs no services except: (1) the
gathering and transmission of information concerning the availability of deposits;
and/or (2) the transmission of messages between depositors and depository institutions
including purchase orders and trade confirmations. In publishing or displaying
information about depository nstitutions, the listing service must not attempt to steer
funds toward particular institufions, except that the listing service may rank instifutions
according to interest rates and also may exclude nstitutions that do not pay the listing
fee. Simularly. in any conmmmnications with depositors or potential depositors. the
listing service nmist not attemipt to steer fiunds toward particular institutions.

(D) The listing service 15 not involved in the phyvsical placement of deposits. Any finds to
be invested in deposit accounts are remutted directly by the depositor fo the insured
depository institution and not, directly or indirectly. by or through the listing service =

D3. Why does the FDIC treat some listing services as deposit brokers, but not others?

The FDIC recognizes a distinction between providing information about deposit accounts and
facilitating the placement of deposits. If a listing service or other company merely provides
information, without attempting to steer potential depositors to particular insured depository institutions,
the FDIC believes that the company is not facilitating the placement of deposits. In Advisory Opinion
No. 92-50 (July 24, 1992). the FDIC staff explained the distinction as follows: “Where the only
function of a deposit listing service is to provide information on the availability and terms of accounts,
we believe that the listing service is not facilitating the placement of deposits. Rather, it facilitates the
decision of the would-be tuver whether (and from whom) to buv a certificate of deposit; it is not
facilitating the placement of deposits parse.”

A similar analysis applies to commmumications companies (such as radio or television stations or Internet
Web sifes) that mun advertisements for insured depository institutions. If the advertising platform is
operated in a neutral manner, so that any insured deposifory institufion could mn advertisements, the
FDIC would not freat the comnmmications company as a deposit broker.

E. EXCEPTIONS TO THE DEFINITION OF DEPOSIT BROKER

El. What are the exceptions to the definition of deposit broker?

By statute. as implemented under the FDIC's regulations. the definition of deposit broker is subject toa
list of exceptions.*® The FDIC has applied these exceptions in a number of Advisory Opinions. Based
on the list of exceptions. the FDIC does nof treat any of the following parties as a deposit broker:

(A) An msur&dg depository institution, with respect to finds placed with that depository

¥ See Study on Core Deposits and Brokered Deposits, Section TV A

¥ o 12 US.C.§ 18316EN2): see alro 12 CFR. § 337.6(=)(3)i).

¥ An insured depository institution that is not well capitalized is, however, subject to interest rate restrictions under Section
28 of the FDI Act and the implementing regulations. See section & of this document.
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(B) An emplovee of an insured depository institution, with respect to funds placed with the
emploving deposifory institution;

(C) A trust department of an insured depository institufion, if the trust or other fiduciary
relationship in question has not been established for the primary purpose of placing
funds with insured depository institutions;

(I} The trustee of a pension or other emplovee benefit plan, with respect to funds of the
plan:

(E) A person acting as a plan administrator or an investment adviser in connection with a
pension plan or other employee benefit plan provided that person is performing
managenial functions with respect to the plan;

(F) The trustee of a testamentary account;

(G) The trustee of an irrevocable trust . . . as long as the trust in question has not been
established for the primary purpose of placing funds with insured depository
institutions: ™

(H) A trustee or custodian of a pension or profit-sharing plan qualified under section 401(d)
or 403(a) of the Infernal Revenue Code of 1986:

(I) An agent or nomines whose primary purpose is not the placement of funds with
depository mstitutions; or

(I} An insured depository institution acting as an intermediary or agent of a US.
government department or agency for a government sponsored minofity of wornen-
owned depository institution deposit program.

E2. Inregard to the exception for an “insured depository institution, with respect to funds placed
with that depository institution,” does the exception apply to a company affiliated with that
institution, including a parent or a subsidiary?

No. This exception only applies to the insured depository institution ** However. an affiliate. including
a parent or a subsidiary, might not be a deposit broker for other reasons, as discussed in sections B and
E of this document.

E3. Inregard to the exception for an “emplovee of an insured depository institution, with respect
to funds placed with the employing depository institution,™ does the exception apply to a
contractor or a dual emplovee (i.e., a person emploved jointly by an insured depository institution
and the institution’s parent or affiliate)”

% Note that the statutory definition of “deposit broker™ includes “an agent or trustee who establishes a deposit account to
facilitate a business amrangement with an inswred depository mstitution to use the proceeds of the account to fund a
prearanged loan.” See 12 US.C 5 1E31fig)(10E).

¥ See 26 US.C. § 401(d) or § 403(z).

M See Advisory Opinion Mo. 92-68 (October 21, 1992); see also Study on Core Deposits and Brokered Deposits, Section
VIILE.
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No. This statutory exception applies solely to an “emplovee™ who satisfies the definition of an
employee provided by the statute. The statute defines an “employee™ as any emplovee: (1) who is
emploved exclusively by the insured depository mstitution: (if) whose compensation is primarily in the
form of a salary; (i11) who does not share such employee's compensation with a deposit broker; and (1v)
whose office space or place of business 15 used exclusively for the benefit of the insured depository
institution which employs such individual ' This exception will not apply to a contractor or dual
employee because he/'she will not be emploved exclusively by the insured depository institution as set
forth in the statute **

As discussed m sections B and E of this document, even if the “employee™ exception is not applicable,
other reasons may exist for not considering a dual emplovee or contractor a deposit broker.

E4. A “dual-hatted” emplovee is a person emploved exclusively by the bank but who may be
licensed to sell securities or other financial products. Are these emplovees considered to be
deposit brokers?

Generally no. Unlike dual emplovees, so-called “dual-hatted” emplovees are emploved exclusively by
the bank. These employees may open deposit accounts on behalf of the bank and would not be
considered deposit brokers solely becanse they are licensed to sell securifies or other financial products
to bank customers. Whether “dual-hatted” employees meet each of the other stafutory elements of
“emplovee” depends on the facts and circiumstances of the situation.

E5. Do situations exist when contractors and dual emplovees are not considered to be deposit
brokers?

Yes. The FDIC does not believe that dual emplovees or confractors shounld be classified as deposit
brokers in all situations. Although dual emplovess and contractors are not “employees” of the insured
depository institution under the statute because they are not “emploved exclusively by the insured
instifution.” other exceptions may apply or they may not be considered to be engaged in the business of
“placing deposits” or “facilitating the placement of deposits.”

Consider a broker-dealer affiliate of an insured depository institution where employees of the affiliate
are also employees of the msured depository mnstitution. The fundamental role of some emplovyees of
this affiliated company may be fo sell securities to clients. but they may also recommend deposit
products. If a client wishes to invest in a deposit product, the dual emplovee refers the client to a bank
employee or may open the account personally. The broker-dealer affiliate is paid a fee. part of which is
paid to the dual emplovee as a sales comnussion for opening the account and part of which is paid for
the emplovee’s confinual inferaction with the client in order to monitor balance activity, address client
inguiries about rates, and provide information regarding additional accounts or account services, such as
wire services. The ongoing fee is based on the balance of the account. In this case, the dual C:mplﬂ}'f:t
would be considered to have facilitated the placement of deposits, and the deposits would be brokered. ™

M See 12 US.C. § 18318EN4); see also 12 CFR. § 337.6(a)6).

* o id.

¥ Lse Advisory Opinion No. 94-15 (March 16, 1994): zee also Study on Core Deposits and Brokersd Deposits, Section
VIILE.
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On the other hand, dval employees or contractors who merely perform “back-office™ administrative
work (and who are not involved in facilitating the placement of deposits) would not qualify as deposit
brokers.

E6. Are “call center” personnel considered to be deposit brokers?

Generally, no. For purposes of these FAQs. “call center” personnel primarily provide customer service
support on behalf of the bank by answering questions about accounts or bank-provided services or by
transfernng callers to appropriate areas of the bank.  Call center personnel may also answer questions
about products and services provided by companies affiliated with the bank. Call center personnel may
be employed exclusively by the bank, may be dual emplovees of the bank and its affiliates. or may be
coniractors. Most often, call center personnel transfer. or “hand off. " a customer seeking to open a
deposit account to a bank employee, although call center personnel may sometimes be empowered to
Open accounts.

In cases where “call center” persomne] are exclusively emploved by a bank, the employee will likely fall
under the statutory exception of “emplovee.” and therefore would not be considered a deposit broker,
even if thev are empowered to open accounts on behalf of the bank. Furthermore, call center personnel
who are dual employees or contractors would not be considered a deposit broker ift (1) they merely
transfer callers or provide general information and do not participate in the placement of deposits; and
(2) compensation is not based on the number of accounts opened or amount of deposits placed or
maintained at a bank as a result of call center personnel’s contact with the caller.

Even if “call center” personnel are not deposit brokers, it would not necessarily mean that the deposits
will not be brokered. If another party, other than “call cenfer” personnel, is involved in the placement of
the deposif, a separate analvsis would be necessary fo determine the status of that party.

E7. Inregard to the exceptions for “insured depository institutions™ and their “emplovees™
{(discussed above), would these exceptions apply to affiliates or independent agents located in
foreign couniries?

No exception exists for entities or persons who seek or gather deposits in foreign countries.** Unless the
entity 15 an actual foreign branch of the insured depository institution that recerves the finds, or the
person is an actual “employee” as defined above, the deposits obtained by these enfities or persons will
be brokered deposits.

ES. Are deposits placed by the oust department of an insured depository institution classified as
brokered deposits?

As stated above, the definifion of deposit broker includes the following exception: “A trust department
of an insured depository institution, if the trust or other fiduciary relationship in question has not been
established for the primary purpose of placing funds with insured depository institutions.™ Under this
exception, a bank’s trust department nught or mught not qualify as a deposit broker. For example, if the
frust department 15 acting as a traditional trustee with fiduciary responsibilities and investment discretion
over the assets of an irrevocable trust, the trust department will not be a deposit broker because the trust
relationship will have been established for the primary purpose of administering the trust and not for the

primary purpose of “placing funds with insured depository institutions.”

# fee Advisory Opinion No. 96-4 (February 5, 1996).
* Sae 12 US.C. § 1831HI2NC); see alse 12 CFR. § 337 6(a}3)HNC).

o
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On the other hand, if the trust department is merely assisting customers in placing funds at insured
depository institutions so that the customers may obtain total FDIC insurance coverage in excess of the
$250,000 limit, the trust department will be a deposit broker and the deposits (at the receiving insured
depository institution) will be brokered deposits. In Advisorv Opinion No. 92-87 (December 9. 1992),
the FDIC staff explained the distinction as follows: “The brokered deposit restrictions were not
mntended fo curtail the normal activities of trust departments, but since a blanket exemption for all trust
department activities might have led to circumvention of the statute through various trust-tvpe
mechanisms, the statufe imposed a “primary purpose’ test. The primary purpose test serves fo
distinguish the nommal activities of trust departments from arrangements that have the purpose and effect
of circumventing the statute. The “primary purpose’ of an agreement with a trust department can only
be determined on a case-by-case basis, in light of the particular facts and circumstances of each case.”

E9. What is the “primary purpose” exception to the definition of a deposit broker?

This exception applies to the following: “An agent or nominee whose primary purpose is not the
placement of funds with depository institutions ™*® This exception is applicable when the intent of the
third party, in placing deposits or facilitating the placenr:ﬂt of deposits. is to promote some other goal
(i.e., other than the goal of placing deposits for others).”’ The primary purpose exception is not
:{pphcab]e when the intent of the third party is fo eam fees through the placement of the deposits. Also,
the applicability of the primary purpose exception does not depend upon a companson between the
amount of revenue gf:l]ﬂ':{l'ﬁd by the third party’s deposit-placement activities and the amount of revenue
generated by the third party’s other activities. * Rather. as previously stated, the applicability of the

primary purpose excepiion depends upon the mnfent of the third party in placing deposits (or facilitating
the placement of deposits).

The next several FAQs will address the primary purpose exception. The FDIC considers each request to
review and interpret fhis exception on a case-by-case basis. In interpreting the application of the
primary purpose exception, the FDIC frequently relies upon information pmvid:ed by the requesting
party. and other available information. As a result, changes in the program or in the facts as they had
been provided by the requesting party, may trigger a reassessment of the original determination.

E10. Does the primary purpose exception apply to companies that distribute financial products
(such as prepaid cards) that provide access to funds at one or more insured depository
institutions?

Whether such companies qualify as deposit brokers depends upon the circumstances. As illustrated by
the FAQs below, the primary purpose exception generally does not apply to such companies, and
consequently. they are classified as deposit brokers. and the deposits would be brokered **

E1ll. Does the primary purpose exception apply to companies that sell or distribute general
purpose prepaid cards?

No. Some companies operate general purpose prepaid card programs, in which prepaid cards are sold to
members of the public at retail stores or other venues. After the funds are collected from the

¥ Sae 12 U.5.C. § 183 1R=20I); see also 12 CFR. § 337.6(a)(5)(m)T).
" See Advisory Opinion Mo, 94-13 (March 11, 1994).

 Cae Advisory Opinion No. 90-21 (May 29, 1990).

¥ Ses Study on Cors Deposits and Broksred Deposits, Section IV F.
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cardholders, the funds may be placed by the card company or other third party info a custodial account
at an insured depository institution. The funds may be accessed by the cardholders through the use of
their cards.

The selling or distributing of general purpose prepaid cards, accompanied by the placement of the
cardholders” funds info a deposit account, 1s not secondary or incidental to the accomplishment of some
other objective on the part of the prepaid card company. The general purpose prepaid card and the
deposit account are inseparable, in that the card is a device that provides access to the funds in the
underlying deposit account. Because of this relationship, prepaid card companies are not covered by the
primary purpose exception. Therefore, prepaid card companies or other third parties, in selling or
distributing prepaid cards, would qualify as deposit brokers, with the result that the deposits are
classified as brokered deposits.

E12. Does the primary purpose exception apply to companies or organizations that distribute
debit cards or similar products that serve muldiple purposes? For example, what if a debit card
provides access to funds in a bank account but also serves as a college identification card?

In evaluating this scenano, the FDIC would consider the following factors: (1) the stated primary
purpose of the third party in distributing or marketing the debit cards; (2) the features of the card (such
as whether the card is reloadable and whether the card will provide access fo a permanent account in the
student’s name at the insured depository institution); and (3) the compensation (if any) received by the
third party from the bank for distnbuting or marketing the cards.

For example, in the case of a debit card distributed to students by a college, the stated primary purpose
of the card might be to promote education. In making this argument, the college (or the insured
depository institution) might rely upon the fact that the card will serve as the cardholder’s student
identification card and vehicle for access to student loan fimds. Other factors such as the reloadability
of the card and the permanency of the account, however, might indicate that the primary purpose of the
card is to provide access to the account at the insured depository instifution. This conclusion would be
confirmed by the payment of fees or commissions to the college by the insured depository institution as
compensation for distributing or marketing the cards. Under these facts, the primary purpose exception
would be inapplicable. Therefore, the college would be a deposit broker, and the associated funds
would be brokered deposits.

E13. What is an example of a company that distributes prepaid cards (providing access to funds
at an insured depository institution) without being classified as a deposit broker?

An example 1s a corporation that distnbutes prepaid cards as part of a rebate program. In this scenario,
the corporation places its own corporate finds (not the cardholders” funds) into an account at an insured
depository institution. The cardholders collect their rebates by using the cards. Thus, the distribution of
prepaid cards in this case is no different than the distribution of checks (payable against the
corporation’s checking account). The corporation is not a deposit broker.

Of course, if a third party (not the corporation) is involved in the placement of the corporation’s funds
into the account at the insured depository mmstitution, the third party would be a deposit broker. Asa
result, the deposits would be brokered deposits.*!

4 See Study on Core Deposits and Broksred Deposits, Section IV F.
4 Sae Smudy on Core Deposits and Brokered Deposits, Section IV F.
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El4. How does FDIC treat federal, state, or local agency (“agency™) funds disbursed to
beneficiaries of government programs through debit cards or prepaid cards?

Apgencies somefimes use debit or prepaid cards to deliver funds to the beneficiaries of government
programs. In some cases, the program is structured so that each beneficiary will own a separate deposit
account at a particular insured depository institution (with the account being accessible by the
beneficiary through the nse of a debit card). Other programs may be structured so that nmltiple
beneficiaries will own a commingled deposit account with “per beneficiary”™ or “pass-through” deposit
insurance coverage (with the commingled account being accessible by the beneficiaries through the use
of prepaid cards). In these scenarios, though the deposits will not belong to the government but instead
will belong to the beneficianes, the agency might be involved in choosing the insured depository
institution or in opening the deposit accounts. Nevertheless. the agency would not be considered a
deposit broker if it meets one of the exceptions to the defintion of deposit broker.

The exception that might be applicable in this circumstance is the primary purpose exception. The
FDIC would apply this exception when the agency:

1. Is mandated by law to disburse the funds to the beneficiaries;

2. Is the sole source of funding for the deposit accounts; and

3. Dwoes not receive fees from the insured depository instifution. other than those fees necessary to
help cover the agency’s administrative costs.

Satisfaction of these requirements would indicate that the primary purpose of the agency, in facilitating
the placement of the beneficiaries” deposits, is not to provide the beneficiaries with a deposit-placement
service or fo assist the insured depository institution in expanding its deposit base. Rather, satisfaction
of these requirements would indicate that the primary purpose of the agency 1s simply to discharge the
govermment’s legal obligations to the beneficiaries. Therefore, the agency would be covered by the
Primary purpose exception with the result that the deposits would not be classified as brokered
deposits.”” When a request is received for a primary purpose exception for a government program, this
interpretation applies to programs nvolving (1) the agency, (2) the insured depository instifution, and
(3) the beneficiaries of the program. If another party 1s involved with operating the program. the FDIC
will need to make a separate determination as to whether that third partv is a deposit broker.

F. ACCEPTING DEPOSITS

F1. When does an insured depository institution “accept™ a deposit?

A deposit 15 “accepted” when the insured depository institufion receives the funds. Under Section 29 of
the FDI Act, an insured depository institution may accept brokered deposits without restriction if the
institution is well capitalized for the purposes of section 38 of the FDI Act. In confrast, if the insured
depository institution 15 adequately capitalized, the mstifution cannot accept brokered deposits unless it
has obtained a waiver from the FDIC. Finally, if the institution is undercapitalized. it may not accept
brokered deposits under any circumstances.

2. Does a renewal or rollover of an account qualify as an acceptance of a deposit?

*! This response was based on several oral inquiries received in 2015 regarding federal and state benefits delivered via debit
cards and prepaid cards.
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Yes. The funds in a cerfificate of deposit (CD) account are accepted when the account is renewed or
rolled over.¥ Of course. an acceptance of a deposit is not restricted under Section 29 of the FDI Act
unless the deposit is accepted from or through a deposit broker. Therefore, if no third party 15 involved
with the CD account at the time of renewal or rollover. the insured depository institution will be free to
accept the deposit (i.e, renew the account), even if the institution 1s not well capitalized at the time of
the renewal or rollover and even if a third party (i.e.. a deposit broker) was involved with the original
opening of the account **

However, ary type of involvement by the third party will be sufficient to qualify the renewed account as
a brokered deposit. For example, the payment of a fee to the third party by the msured depository
mstitution, such as a “renewal fee,” would constifute involvement. A common examyple of involvement
would be the actual holding of the account in the name of the third party (as agent or custodian for the
owner or owners). Another example of involvement by the third party would be its continued access to
account information that has been provided for the purpose of offering guidance to the customer as to
the investment of the funds in the account.” As a result of these tvpes of involvement, or any other
types of involvement by the third party, the renewed account would be a brokered deposit subject to the
restrictions in Section 29.

F3. Can a brokered deposit that is not a time deposit (such as a demand deposit account), also
Enown as a nonmaturity deposit, ever be reclassified as nonbrokered?

Yes. Accounts holding brokered nonmaturity deposits, originally established with the involvement of a
deposit broker, can be reclassified from brokered to nonbrokered after a 12-month period during which
no third party (that is, no party other than the insured depository institution and the deposifor) is
involved with the account. The 12-month period is considered appropriate since it is historically the
most common term offered for a certificate of deposit.* and this treatment of nonmaturity deposits will
create parity with the reclassification of most brokered CDs when they are renewed without
mnvolvement of a third party.

Involvement by a third party includes, for example: (1) holding the account in the name of the deposit
broker as agent for one or more customers, (2) the deposit broker's confinung to receive account fees
after the account is opened, (3) the deposit broker's having the authority to make withdrawals or
additional deposits, or (4) the deposit broker’s having continued access to the account.”” Contimed
access means that a third party will continue to receive access to the customer’s account information
that has been provided for the purpose of offering guidance fo the customer as to the investment of the
fimnds in the account.

It is also possible that involvement in a nonmaturity deposit by a third party could cease and then restart.
As an example, if a deposit broker connects a customer to a particular insured deposifory instifution. and
then there 1s a 12-month period of no involvement, the customer’s account may be classified as
nonbrokered. However. if after the 12-month period, the same broker or another third party becomes
involved again with the account, then the account would again be reclassified as brokered. In addition,
if during the 12-month period, the same broker or another third party becomes involved with the

4 Sae Advisory Opinion No. 89-51 (December 21, 198%).
# Lee Advisory Opinion No. 92-89 {October 23, 1992).
4 Lag Advisory Opinion No. 15-01 {Aprl 16, 2014).

# Data obtained from a 3™ party rate comparison service.
47 Lag Advisory Opinion Ma. 15-01 {Aprl 16, 2014).
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account, the account remains brokered until no third party is involved for a consecutive 12-month
period.
¥4, When an institution is less than well capitalized, must it refuse to renew or roll over a

brokered CD if the deposit broker (at the time of renewal or rollover) continues to be involved
with the account?

Yes. Under Section 29 of the FDI Act, if an insured depository institution is not well capitalized. the
mstifution will be prolubited from accepting (i.2.. renewing) the brokered CD account without a watver
from the FDIC *

¥5. If an insured depository institution ceases to be well capitalized after the opening of a
brokered CD account but before the maturity of the account, must the institution close the
account immediately (assuming the institution does not obtain a waiver to accept brokered
deposits), or can the institution wait until the CD matures before closing the account?

For a maturing CD, the deposit is accepted when the CD rolls over. Therefore, assuming a third party
would be involved with the renewal of the accmmt the insured depository institution can wait until the
maturity of the CD before closing the account. ™

¥6. If an insured depository institution ceases to be well capitalized for Prompt Corrective Action
(PCA) purposes, how should an institution treat brokered deposit accounts that are not time
deposits (such as demand deposits)?

If an nsured deposifory institution ceases to be well capitalized for PCA purposes. the brokered deposit
restrictions of Section 29 of the FDI Act will apply. Therefore, the insured depository instifution should
contact its primary federal regulator fo establish an appropriate supervisory plan for addressing how
brokered demand deposit accounts can comply with Section 29, In determining a supervisory plan, the
insured depository nstitution’s primary federal regulator and FDIC will consider how brokered deposits
could impact the institution’s liquudity, bank operations, or other factors. The goal of any supervisory
plan regarding brokered deposlts would be to not disrupt an institution’s operations as it attempts to
improve its capital category.”

If the insured depository institution is adequately capitalized for PCA purposes, the insured depository
imstifution may request a waiver from the FDIC to retain or accept brokered deposits. Even when the
insured depository instifution is undercapitalized for PCA purposes, the FDIC deals with each brokered
deposit situation mvolving accounts that are not time deposits on a case-by-case basis.

G. INTEREST RATE RESTRICTIONS
1. Whart are the interest rate resmictions?
Under the FDIC’s regulation on interest rate restrictions,” a bank that is not well capitalized generally

may not offer deposit rates more than 75 basis points above the “national rate™ for deposits of similar
size and maturity. The regulations define the national rate as “a simple average of rates paid by all

4 Loe Advisory Opinion No. 88-51 (December 21, 1989).

¥ Sae id.

M See Study on Core Deposits and Brokered Deposits, Section V.A

# Sae 12 CFER_ § 337.6; zee alzo Study on Core Depocits and Brokersd Deposits, Section IL
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insured depositery institutions and branches for which data are available "> On a weekly basis. the
FDIC posts the national rates and rate caps at National Rates.”

If a bank believes that the posted national rates do not represent the actual rates in the bank’s local
market area, the bank may seek a defermination from the FDIC that the bank is operating in a high-rate
area. Assuming that the FDIC makes such a determination, the bank may offer the prevailing market
rates instead of the national rates within the local market area. In accepting deposits from outside the
local market area, however, the bank must use the national rates. Further, under Section 29 of the FDI
Act. interest rate restrictions may not be waived.™

2. How is the prevailing rate calculated for a local market area?

As stated above, the national rate should be used to determine conformance with the interest rate
restrictions unless the bank has requested and received a determination from the FDIC that it is
operating in a high-rate area. The prevailing rate (effective yield) in a parficular market area 1s the
average of rates offered by other FDIC-insured depository institutions and branches in the geographic
market area in which the deposits are being solicited. Fates offered by credit nnions can be included in
this calculation if an institution can support that it is competing directly with the credit nmons for
deposits.

Using a local market approach, the prevailing rate is calculated based on the matunty and size of the
deposit as described below.

Maturity: For accounts with a maturity, calculate the prevailing rate by averaging competitors’ rates
based on the deposit term. For example, the bank’s one-vear certificate of deposit (CD) should be
compared against the average rate for its compefitors” one-year CDs. Separate rates may be calculated
for savings accounts. NOW accounts and money market deposit accounts (MMDASs). However, further
account bifurcation (for example, separate calculations for special-feature NOW accounts) 15 not
consistent with the regulations and is therefore not allowed.

Size: For deposits of like maturity, calculate the prevailing rates for deposits under $100,000 (non-
Jumbo) and over $100.000 (jumbae).

For example, a bank’s market area has seven other banks and branches offering these rates for a one-
year CD under $100.000:

Bank A 1.15%
Branch of Bank A 1.15%
Your Bank 1.35%
Bank B 1.50%
Bank C 1.55%
Bank D 1.20%
Bank E 1.25%

Branch of Bank E 1.30%

The effective yield on a one-vear CD for the subject bank’s market area 1s:

* Lae 12 CEER. § 337.6(b)(20(uHB).
* Available at: bttps:/ferwew. fdic soviresulations/ Tesources rates!.
¥ Lee 12US5.C_5 1831fe-h); sesalse 12 CF R § 337.6(c).
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(115+115+130+155+1.20+1.25+130)7=1.30%
Note: The average excludes the rate offered by the subject bank.

In this case, the maxinmum allowable rate, or rate cap, for the market area is:
1.30% +0.75% =2.03%

3. Why are branches of other banks included in determining the prevailing rate in a geographic
market area?

Individual branches of other institutions are considered to be competitors in soliciting deposits within a
market area. As mentioned previously, the regulations define the national rate as “a simple average of
rates paid by all insured depository institufions and branches for which data are available ™ Excluding
branches in calculating the prevailing rate for a local market would be inconsistent with the
methodology for calculating the national rate.

4. Can a market area consist of a subset of banks with similar characteristics, such as asser size
or a retail focus? Likewise, can a market area exclude branches of large institutions?

No. The market area nmst be a geographic area and include all FDIC-insured competitors and branches.

(5. Should the cost of gifts given for opening a deposit account be included in the calculation of
the deposit rate?

Yes. The rate used should include incentives provided to the customer, including the value of any gifts
or cash incentives.

G6. How are accounts with uncommon features or restrictions handled when determining che
effective vield?

The regulations allow the segregation of savings accounts, NOW accounts and MMDAs for evaluation
purposes. However, accounts cannot be segregated based on special features or restrictions.

G7. If an insured institution ceases to be well capitalized, should existing nonbrokered CDs
that exceed the applicable rate caps be reported as brokered deposits in the Consolidated Reports
of Condition and Income?

Mo. Above-market CDs, generated before a bank falls below well capitalized. should not be reported as
brokered deposits; they also may confinue to be held unfil their maturity dates. At renewal, the
certificate of deposit cannot exceed the applicable market average by more than 75 basis points.

G38. If an insured depository institution ceases to be well capitalized, must the institution
immediately meet the applicable rate caps on deposit accounts that never mature or renew, such
as interest checking or savings accounts?

While Section 29 restricts instifutions from paying above market rates on deposit accounts once they fall
below well capitalized. it is crifical that institution management contact its primary federal regulator
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when the lowering of the deposit rates could have a significant impact on liquudity or other factors
affecting bank operations.

9. In applyving the rate caps, should an insured depository institution use the all-in cost of a
deposit? Or should the bank use the annual percentage vield (APY) received by a deposit
broker’s customers? For example, if a bank pays 2.75 percent APY but a deposit broker charges
a 25 basis points fee on the deposit, should 2.75 percent or 2.50 percent be used to determine
conformance with the interest rate resirictions?

In the above example, the rate restrictions would apply to the all-in cost of the deposit (the customer’s
effective APY plus the 25 basis points fee or 2.75 percent). Tlds treatment is consistent with the
freatment mandated by the Consolidated Reports of Condition and Income, which include the following
mstruction:

“Include as inferest expense on the appropniate category of deposits finders” fees and brokers™ fees that
represent an adjustment to the interest rate paid on deposits the reporting bank acquires through brokers.
If material, such fees should be capitalized and amortized over the term of the related deposits.
However, exclude fees levied by brokers that are, in substance, retainer fees or that otherwise do not
represent an adjustment to the interest rate paid on brokered deposits.”™

H. APPLICATIONS FOR WAIVERS

H1. How can an insured depository institution obtain a waiver from the FDIC to accept brokered
deposits?

The brokered deposit waiver application procedures are set forth in the FDICs regulations at 12 CF R
§303.243. The FDIC may grant a waiver upon a finding that the acceptance of brokered deposits by the
msured depository institution will not constitute an unsafe or unsound practice with respect to the
mstitution. It 15 important fo note that a waiver will not exempt a less than well capitalized institution
from complying with the interest rate restrictions set forth in the FDIC s regulations at 12 CFR §
337.6.

H2. What factors does the FDIC consider when assessing an application for a waiver?

Applications for waivers from brokered deposit restrictions are not automatically granted and are
evaluated on a case-by-case basis. Further, brokered deposit waiver applications are usually not eligible
for expedited processing. Brokered deposit waiver applications are evaluated for traditional safetv-and-
soundness concerns based on an institution’s capital posifion, asset quality, iquadity, and eamings
performance. Applications also should include the institution’s plan for reducing its dependence on
brokered deposits. The FDIC also considers the opinion of the instifution’s primary federal regulator
and its Bank Secrecy Act/Anti-Money Laundering compliance. Other important factors considered
include management’s capability to manage the potential volatility of the brokered deposits,
contingency finding plans (such as alternate funding sources under lines of credit with correspondent
banks or government agencies), and the liquidity momitoring program. The FDIC also will assess the
mstitution’s current business plan. including any plans relating to expansion or growth, and
management’s sirategy to retirn the instifufion to a sound financial condition, if applicable.

LINES TO RESOURCES
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FDIC Law. Regulations and Related Acts

hitps:/arww. fdic. gov/regulations laws/miles/4000-100.htmlzbrok — Advisory Opinions, see “Brokerage
Activities”

Study on Core Deposits and Brokered Daposits
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| IDENTIFYING, ACCEPTING: AND REPORTING BROKERED DEPOSITS
IREQUENTLY ASKED QUESTIONS

| (Undated June 30, 2016)
A BROKERED DEPOSITS AND DEPOSIT BROKERS

Al. What is a “brokered deposit™?

The term “brokered deposit”™ is defined in the FDIC's regulations as “any deposit that is
obtamai directly or indirectlv, from or through the mediation or assistance of a deposit
broker.™ Thus, the meanmg of the term “brokered deposit™ depends upon the meaning of the
term ““deposit broker. ™

A2, What is a “deposit broker™?

- Act 3 “deposit broker” is “[a]ny person
cﬂgaged in the business nf placmg df:p-omts or fan:ﬂﬂamlg the placement of deposits, of third parties
with insured depository institutions. or the business of placing deposits with insured depository

msntununs fnr the purpose of se]]mg interests in tlmse deposlts to ﬂJJId parl:les M

1 i‘ss a Iesult of ﬂ]lS bmad d.eﬁ[ll’[lﬂﬂ_ a bmkerad df:posat may be any deposit accepted by an
msured depository mstitution from or through a third party. such as a person or company or
| orgamization other than the owner of the 4.'1n=:pu|:|sit.‘Lia

A3. How does the FDIC view brokered deposits?

Brokered deposits can be a suitable funding source when properly managed as part of an overall,
prudent funding strategy. However, some banks have used brokered deposits to find unsound or rapid
expansion of loan and investment portfolios, which has contributed to weakened financial and
liquudity positions over successive economic cycles. The overse of brokered deposits and the
improper management of brokered deposits by problem institufions have confributed to bank failures

| and losses to the Deposit Insurance Fund *

A4, What are the resirictions on brokered deposits?
| Section 29 of the Federal DepositHasuranee {FDL Act includes restrictions on the acceptance of

brokered deposits and certain restrictions on deposit interest rates. Under Section 29, an
undercapitalized msured depository institution may not accept, renew., or roll over any brokered

' See 12CFR §337.6(22).
? See FDIC's Study on Core Deposits and Brokered Deposits, lssued in July 2011, Section IT.
: See 120 SC §1831f: 2 =gee alzo 17 CFER § 33? ﬁ{a}(S}[ﬂ{A.}

""Sss Sn.rd'L on Care Dapm:r.s ama‘ Bm.kersdﬂapmu‘.. EEctlunIL
L Sae Study on Coare Deposits and Brokered Deposits, Section V. A.
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| deposit.i4 An adequately capitalized insured depository institution may not accept, renew, or roll over
any brokered deposit unless the institution has applied for and been granted a watver by the FDIC. A
well-capitalized msured depository institution. for the purposes of ‘iechon 38 of the FDI Act, 15 not

| restricted by Section 20 in accepting or renewing brokered deposits 2

Deposit rate restrictions prevent a bank that is not well capitalized from circumventing the prohibition
on brokered deposits by offering rates significantly above market in order to attract a large volume of
deposits quickly. As a general mile. a bank that is not well capitalized may not offer deposit rates
more than 75 basis points above average national rates for deposits of similar size and maturity. See
section G of this document for additional information.

AS. What factors are considered when determining if a third party is a deposit broker?

The definition of deposit broker applies to third parties engaged in “placing deposits™ and “facilitating

the placement of deposits.” The term “facilitating the placement of deposits™ is interpreted broadly to

include actions taken by third parties to connect insured depository institutions with potential

depositors. As aresult, a third party could be a deposit broker even when the third party does not open
| bank accounts on behalf of depositors or directly place funds into bank accounts *2

The third party may qualify as a deposit broker even if it recenres no fees or other direct compensation

| from the depository institution where the funds are placed "2 The fee structure is simply one factor
used by the FDIC in determining whether a particular party is a deposit broker. Other factors include
the nature of the fees (i.e, whether the amount of the fees is connected to the amount of deposits placed
at the insured depository institution). the purported purpose of the fees (i e, whether the fees are
intended fo reward the third party for placing deposits as opposed to rewarding the third party for
pmwdmg&nmr Oﬂ]E'_'[ smrin:f:} and ﬂ]E.' degn:f: of mmlvanent b} ﬂ]f: third parlj- m placmg lhE deposﬂ;s _

is CDﬂSldETEd Of 3 n:a.se-bv case hams

B. PLACING DEPOSITS AND FACILITATING THE PLACEMENT OF DEPOSITS
Bl. What activity qualifies as “placing deposits?™

A third party “places deposits™ for others when the third party actually delivers the funds to an

| insured depository instifution. *** In this sifuation, unless the third party is covered by one of the
exceptions to the defimtion of deposit broker (discussed in section E of this document). the third party
will be a deposit broker and the deposits will be brokered deposits.

| L Capital group assignments are made quarterly in accordance with the FDIC s Rules and Regulations, using the method
agreed upon by the Federal Finaneal Institutons Examination Council Swveillance Taszk Fores for caleulating capital ratios.
The method uses data reported in an institufion’s Consolidated Reports of Income and Condition (Call Reports), Reportof
Assets and Laabihfies of U5, Branches and Agencies of Foreign Banks, or Thnft Financial Report. See Capital Groups
{available at: https:'wow_fdic. gov'deposit/insurance risk irps_ovr. hitml).

| * A bank under a formal agreement with a directive to meet or maintain a specific capital level is not considered to be well
capitalized.

| 2 Sae Advisory Opinion Mo, 92-79 (Movember 10, 1992); Sgee alzo Study on Core Depasitz and Broksred Deposits, Section
IV,
= SBB Advisory Opimon No. 94-15 (March 16, 1994).

L Sesid.
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B2. What activities qualify as “facilitating the placement of deposits?”

When a third party takes any actions that connect an insured depository mstitution with depositors
or potential depositors, the third parl} may be “facilitating the placement of deposits.” Hence, the
| third party may be a deposit broker. =

B3, Are there instances when facilitating the placement of deposits or placing deposits would
not be considered the brokering of deposits?

Yes. For example. one of the exceptions to the definition of “deposit bmkf_'r 1s the “trustee of a

| pension or other employee benefit plan. with respect to funds of the plan. ™2 Under this exception, the
trustee is not classified as a deposit broker even if the trustee places the plan’s deposits (or facilitates

| the placement of the plan’s deposits) at an insured depository institution “&=

B4. Do companies or organizations that provide marketing for an insured depository
institution, in exchange for volume-based fees, qualify as deposit brokers because they are
facilitating the placement of deposits?

Yes. Some insured depository instiutions attempt to attract new depositors through advertising or
referrals by third parties (such as nonprofit affinity groups as well as commercial enterprises), in
exchange for volume-based fees. In these cases, the FDIC has taken the position that the third party is
“facilitating the placement of deposits™ by connecting the depository institution with neW accoumnt

| holders. Hence, the third party is a deposﬂ broker, and the deposits would be brokered =

B5. Do third parties that design deposit products, such as deposit accounts with special
features, qualifv as deposit brokers?

Some third parties design deposit products with special features, such as deposit accounts that produce

inferest or rewards based on account activity. If a company merely designs deposit products or deposit

accounts for one or more banks, without placing deposits or facilitating the placement of deposits at

these banks, the company will not be classified as a deposit broker. However, as discussed in B4. ifa

company also markets the bank’s deposit products in exchange for volume-based fees. then it would be
| a deposit broker, and the deposits would be brokered =k

B6. Are insurance agents, lawvers, or accountants that refer clients to a bank considered to be
deposit brokers?

It depends. The FDIC recognizes that within a commumity. there are many business professionals that
conduct banking business with a particular insured financial institution. and due to that banking
allegiance. often refer their customers to a particular financial institution on an informal basis for
deposit products. The deposits produced by those types of informal deposit referrals would generally
not be considered brokered. The deposits would be brokered, however, in more formal, programmatic
amrangements between the msured depository institution and the tusiness professionals. such as where
(1) the professional has entered into a written agreement with the bank for the referral of depositors;

2 S Advisory Opinion No. 92-79 (Movember 10, 1992).

T Lee 12TU.5.C. § 18318=)0(20D).

22 Sep Srudy on Cm Depasits and Brokered Deposits, Section ILB.

H g Advisery Opmion Mo. 93-71 (October 1, 1993); Advisory Opimion No. 932530 (Tune 1215 1993
L Cae Advisory Opmion Mes. 15-02 (June &, 2014) and 15-03 (December 18, 2014).

3

-31-
Updated Brokered Deposit Guidance
July 5, 2016



SULLIVAN & CROMWELL LLP

or
(2) the professional receives fees from the bank In these cases, the FDIC would generally consider
the professional to have facilitated the placm]fnt of deposits in the bank and therefore, the deposits
received by the bank would be brokered =

B7. What is an example of when the deposits in a programmatic arrangement to refer
depositors are not brokered deposits?

Some banks have programs where bank customers or emplovees of subsidiaries or affiliates of the
bank can earn bonuses in the form of cash. merchandise, or a higher interest rate on a deposit for
refernng deposifors. These programs are sometimes referred to as “friends and fanilv™ or lovalty

programs. Although these arrangements #remav be formal and programmatic ia-thatbecause they are
both covered by a written agreement and the referring individual is paid a fee However the FDIC
might determine that the program is sufficiently limited in scope so that it is not deemed tobe a
brokered deposit manganent.‘]‘h In this regard, the FDIC considers whether the program is designed
to significantly drive deposit growth to the mnsured depository institution or is merely a small
recognition of the customer’s or employee’s loyalty to the bank.

In making the determination. the FDIC considers whether the cost of the incentive package to the bank
1s relatively small, the fee is de minimis to the TEJEIPIEI[T ;md payments are cappﬁd n tol;al amouat or
llmﬂﬁ:l n ﬁﬂquenc} per mdwidua] - =

BS. What if a person or a group merely endorses a bank? Will the person or group be classified
as a deposit broker?

If an ndividual or a group merely makes a general endorsement of a bank in exchange for a flat fee
(i.e, a fee unrelated to the number of accounts or amount of deposits generated by the endorsement),
thm that person or group will ﬂnt be classified as a deposit broker. In such cases, the endorsements are
not viewed as active marketing “*2= Note, however, that the endorsement cannot appear in promotional
materials produced or distributed by the individual or the group. Rather, the endorsement must appear
in promotional materials produced and distributed by the bank. Dthemrise, the individual or group
providing the endorsement will be a deposit broker, and the deposits would be brokered ~«

C. BANK NETWORKES
C1. What is a bank network?
In a bank network. a participating bank places funds at other participating banks through the network

in order for its customer to receive full insurance coverage. For example, if a customer deposits
£1 million into his or her institution. the customer’s bank retains the deposit insurance limit (that is,

2L See EDIC Advisory Opinion No. 15-04 (February 4, 2015).

E e FDIC A dvisory Opinion No. 94-37 (Tuly 19, 1994); Szee also Study on Core Deposits and Brokered Deposiis,
Section VIILE.

HU e Advisory Opmion Mo, 93-30 (Juzme 15, 1993

U e Advisory Opmien Me. 93-71 (October 1, 1993).
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$250.000) and places the excess of $750,000 at three other institutions in insured increments of
$250.000.

In more complex arrangements. the customer’s bank may be part of a deposit placement network that
is managed by a third-party network sponsor. In this situation. when the customer deposits $1 million,
the customer s bank sends the nninsured portion to a settlement banlk, which then places the finds at
other banls within the network at the direction of the network sponsor.

At its most complex level, the network sponsor is facilitating the placement of nillions of dollars in

excess funds for all of the banks in the network. Offen, these placements are made through reciprocal

arrangements, in which institutions within the network are both sending and receiving identical

amounts sinultaneously (reciprocal deposits). This reciprocal arrangement allows the bank to maintain

the same amount of funds it had when the customer made his or her imtial deposit, while ensuring that
| deposits in excess of the $250,000 deposit limit are fully insured **

C2. When companies facilitate the placement of deposits through a bank network, are they
acting as deposit brokers?

Yes. In sponsoring or operating a bank network, the company is facilitating the placement of deposits.
Moreover, in acting as agents for customers in placing the customers’” funds at other insured
depository institutions, the banks themselves are placing deposits and thus serving as deposit brokers.
The mvnl'l.rmm of deposit brokers in these networks means that the deposits are brokered

| deposits ==

C3. When a bank only places deposits within a network of affiliated banks, is the bank acting as
a deposit broker?

Yes. If a bank. or its parent company, places part or all of a depositor’s funds with affiliated banks,
| then it is acting as a deposit broker. As a result, the deposits are brokered deposits ==

D. LISTING SERVICES

D1. What is a listing service?
A listing service is a company that compiles and publishes information about deposit accounts at
many different banks for consideration by interested depositors. The information published by a
listing service will include the inferest rates offered by the various banks. Some listing services
operate Internet sites open to the public, while others provide Lnfonnanﬂﬂ solely to banks and

| institutional investors who are willing to pay subscription fees. =
D2, When does a listing service qualify as a deposit brolker?

If the listing service places deposits or facilitates the placement of deposits (in addition to compiling
and publishing information on interest rates and other features of deposit accounts), the listing service

L See Study on Core Deposiis and Brokersd Deposits, Section IV E.

= Lo Study on Core Deposits and Brokered Deposits, Section IV E.

L fee Study on Core Deposits and Brekered Deposits, Sections IV E. and VIILE.

L fee Advisery Opmion No. 90-24 (June 12, 1990); Sz0e also Smudy on Core Deposits and Brokered Deposits, Sechon TV A
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15 a deposit broker, and the deposits would be brokered. In determining whether a particular listing
service is facilitating the placement of deposits, the FDIC applies the criteria set forth in FDIC
Advisory Opinion No. 04-04 (July 28. 2004).

The FDIC does nof treat the listing service as a deposit broker if the company safisfies each of
the following requirements:

(A) The person or entity providing the listing service is compensated solely by means of
subscription fees (i.e., the fees paid by subscribers as payment for their opporfunity
to see the rates gathered by the listing service) and/or listing fees (i .. the fees paid
by depository institutions as payment for their opporfunity fo list or “post”™ their
rates). The listing service does not require a depository institution to pay for other
services offered by the listing service or its affiliates as a condition precedent to
being listed.

(B) The fees paid by depository mstifutions are flat fees, not calculated on the basis of the
mumiber or dollar amount of deposits accepted by the depository institution as a result
of the listing or posting of the depository institution’s rates.

(C) In exchange for these fees. the listing service performs no services except: (1) the
gathering and transmission of information concerning the availability of deposits;
and/or (2) the transmission of messages befween depositors and depository
mnstitutions including purchase orders and trade confirmations. In publishing or
displaying information about depository institutions, the listing service must not
attempt to steer funds foward particular institutions. except that the listing service
may rank institutions according to interest rates and also may exclude mstitutions that
do not pay the listing fee. Similarly, in any comnmnications with depositors or
potential depositors, the listing service must not attenipt to steer finds toward
particular institutions.

(D} The listing service 15 not involved in the physical placement of deposits. Any finds
to be invested in deposit accounts are remitted directly by the depositor to the
insured depository institution and not. directly or indirectly. by or through the listing

| service =

D3. Why does the FDIC treat some listing services as deposit brokers, but not others?

The FDIC recognizes a distinction between providing information about deposit accounts and
facilitating the placement of deposits. If a listing service or other company merely provides
information. without attempting to steer potential depositors to particular insured depository
institutions, the FDIC believes that the company 15 not facilitating the placement of deposits. In
Adwvisory Opinion No. 92-50 (Tuly 24, 1992}, the FDIC staff explained the distinction as follows:
“Where the only finction of a deposit listing service is to provide information on the availability and
terms of accounts, we believe that the listing service is not facilitating the placement of deposits.
Rather, 1t facilitates the decision of the would-be buver whether (and from whom) to buy a certificate
of deposit; it 15 not facilitating the placement of deposits per 52

| FE fan Study on Core Depasitz and Brekerad Deposits, Section IV A

6
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A similar analysis applies to commmmnications companies (such as radio or television stations or
Internet Web sites) that run advertisements for insured depository institufions. If the advertising
platform is operated in a neutral manner. so that any insured depository institution could mn
advertisements, the FDIC would not treat the comnminications company as a deposit broker.

E. EXCEPTIONS TO THE DEFINITION OF DEPOSIT BROKER
E1l. What are the exceptions to the definition of deposit broker?

By statute, as mxplenmﬂed under the FDIC's regulations, the definition of deposit broker is subject to

| alist of exceptions. ™= The FDIC has applied these exceptions in a number of Advisory Opinions.
Based on the list of exceptions. the FDIC does mor treat any of the following parties as a deposit
broker:

(A) An insured depo&torj,' msnnmm_ with respect to funds placed with that
| depository institution:= <

(B) An emplovee of an insured depository institution, with respect to funds placed with
the emploving depository instifution;

(C) A trust department of an insured depository institution, if the trust or other
fiduciary relationship in question has not been established for the primary purpose
of placing funds with msured depository institutions;

(D} The trustee of a pension or other emplovee benefit plan, with respect to funds of
the plan;

(E) A person acting as a plan admingstrator or an investment adviser in connection with
a pension plan or other employee benefit plan provided that person is performing
managerial functions with respect to the plan;

(F) The trustee of a testamentary account;

(G) The trustee of an irrevocable trust . . . as long as the trust in question has not
been established for the ‘éjnmarvpmpose of placing funds with insured
| depository institutions=

(H) A trustee or custodian of a pension or profit-sharing plan qualjfled under section
| 401(d) or 403(a) of the Intemnal Revenue Code of 1986,

(I} An agent or nominee whose primary purpose is not the placement of finds

"-H—f See 12U0.5.C. § 18318=02); Sgee also 12 CER § 337.6(a0301).
*2 An insured depository mstitution that is not well capitalized is, however, subject to inferest rate restrictions under
":'eeuun 29 ofthe FDI Act and tl:ie miplemenunz reg,'u.lahnn.. See saction (5 of this docum.enr

%— Ses 26 USC.§ 4&1.::1) or 4&3-.:;.}

=1
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with depository institutions; or

(I} An insured depository institution acting as an intermediary or agent of a U.S.
government department or agency for a government sponsored minority or
women- owned depository institution deposit program.

E2. Inregard to the exception for an “insured depository institution, with respect to funds

placed with that depository institution,” does the exception apply to a company affiliated with
that institution, including a parent or a subsidiarv?

No. Ifanaffili : of dep i
wm demmmr_r mnmnmwﬁm
mx:h% a ]g:ment ora 511b51d1m might not be a deposﬂ broker %a&*mmm—thai-théaﬁﬁimd-egnq;&m-

semcrﬂs B :uld E of this dncwnenr

E3. In regard to the exception for an “emplovee of an insured depository institution, with
respect to funds placed with the emploving depository institution,” does the exception apply toa
contractor or a dual employee (i.e., a person emploved jointly by an insured depository
institution and the institution’s parent or affiliate)?

No. This statutory exception applies solely to an “emplovee” who safisfies the follewine definition-
-_Emla}exree—meaﬁﬁ of an emplovee provided by the statute. The statute defines an “employee™ as any
employee: £(i) Wwho is employed exclusively by the insured depository instifution: (if) Wuhose
compensation is primarily in the form of a salary; (iii) ¥who does not share such emplovee’s
compensation with a deposit broker; and (iv}-Wwhose office space or place of business isused
exclusively for the benefit of the insured depository institution which employs such individual "%
This exception will not apply to a contractor or dual employee because he/she will not be —emplcrjmd
exchlswel} bj the msm'ed dcposm:u} mstl‘muon— as set forth in the starute ‘-‘—'H%Ef&fefe—m&

Dﬂ.‘IEI TE350MS May E‘{lST for ﬂﬂt COTIs1 a du:d ]m‘ee or contractor a sif hmker

ﬂ::u: b:mk Ihf:se enm 101'{"25 may m d_e@ s1t aECOl:IJltS [uiil beha]fof ﬂlf.‘ b:m]c and would ﬂm be
considered sit brokers solely because they are licensed to sell securities or other financial

1;5"-_1:'.1'1'-:\1': Opipion Mo, 0262 (Qctober 31, 1007). co0 gleo Study on Corg Depacit: gnd Brokerad Depocitz Secgon
VIILE
3 Cordvisary Opinion 203 65 (Deteher 2l 10005 sasales Stndv-on-CoreDapasits-mnd-Braharad DapasitsSestion
JEE
56 12US.C. § 183182)4); Szee also 12 CFR. § 337.6a)(6)
L fesid.
g
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products to bank customers. Whether “dual-hatted” emplovees meet each of the other stanriory
elements of “emplovee” depends on the facts and circumstances of the situation.

E4ES, Do situations exist when contractors and dual emplovees are not considered to be deposit
brokers?

Yes. The FDIC does not believe that dual emplovees or contractors should be classified as deposit
brokers in all sifuations. Although dual enployees and contractors are not “emplovees™ of the insured
depository institution under the stafute because they are not “emploved exclusively by the insured
mstitution ” other exceptions may apply or they may not be considered to be engaged in the business
of “placing deposits™ or “facilitating the placement of deposits.”

Consider a broker-dealer affiliate of an insured deposifory institution where emplovees of the affiliate
are also employees of the insured depository institution. The fundamental role of some employees of
this affiliated company may be fo sell securities to clients, but they may also recommend deposit
products. If a client wishes to invest in a deposit product, the dual employee refers the client to a bank
employee or may open the account personally. The broker-dealer affiliate 1s paid a fee, part of which iz
paid to the dual emplovee as a sales commission for opening the account and part of which is paid for
the employee’s confimual inferaction with the client in order to monitor balance activity, address client
inquiries about rates, and provide information regarding additional accounts or account services, such
as wire services. The ongoing fee is based on the balance of the account. In this case, the dual

| emplo}'ee would be considered to have facilitated the placement of deposits. and the deposits would be
brokered ¥

| On the other hand, dual employees or contractors who merely perform “back-office” administrative
work (and who are not involved in facilitating the placement of deposits) would not qualify as deposit
brokers.

placed or nmntamed ata ‘mnk asa result of c*all center Eouuel su:u:rntact mth the l:aller -

| FE s Advisory Opmion No. 94-15 (March 16, 1994); Szee also Siudy on Core Deposiis and Brokered Depaosits,
Section VIILE.

-37-
Updated Brokered Deposit Guidance
July 5, 2016



SULLIVAN & CROMWELL LLP

Even if “call center” onnel are not sit brokers. it would not necessarily mean that the deposits
- i - - . ” 15 1 red in the placeme

L i Lb, sl Lih w I £ il i 0
of the 05l 3 te analvsis would be necessary to determine the status of thal

ESLT. Inregard to the exceptions for “insured depository institutions™ and their “emplovees™
(discussed above), would these exceptions apply to affiliates or independent agents located in
foreign countries?

| No exception exists for enfities or persons who seek or gather deposits in foreign countries. = Unless
the entity 1s an actual foreign branch of the msured depository institution that receives the funds, or the
person is an actual “employee” as defined above, the deposits obtained by these enfities or persons will
be brokered deposits.

| ESES. Are deposits placed by the trust department of an insured depository institution classified
as brokered deposits?

As stated above, the definition of deposit broker includes the following exception: “A trust department
of an insured depository instifution, if the trust or other fiduciary relationship in question has not been

| established for the primary purpose of placing finds with insured depository institutions. ™= Under
this exception, a bank’s trust department might or might not qualify as a deposit broker. For example,
if the trust department 15 acting as a traditional trustee with fiduciary responsibilities and investment
discrefion over the assets of an irrevocable trust, the trust department will not be a deposit broker
because the trust relationship will have been established for the primary purpose of administering the
trust and not for the primary purpose of “placing funds with insured depository institutions.”™

Cm the other hand, if the trust department 15 merely assisting customers in placing funds at msured
depository institutions so that the cusfomers may obtain total FDIC insurance coverage in excess of
the $250.000 limit, the trust department will be a deposit broker and the deposits (at the receiving
insured depository institution) will be brokered deposits. In Advisory Opinion No. 92-87 (December
9,1992), the FDIC staff explained the distinction as follows: “The brokered deposit restrictions were
not intended to curtail the normal activities of trust departments. but since a blanket exemption for all
frust department activities might have led to circumvention of the statute through various trost-type
mechanisms, the statute imposed a *primary purpose’ test. The primary purpose test serves to
distinguish the normal activities of trust departments from arrangements that have the purpose and
effect of circumventing the statute. The “primary purpose” of an agreement with a trust department can
only be determined on a case-by-case basis. in light of the particular facts and circumstances of each
case.”

EZLE9 What is the “primary purpose” exception to the definition of a deposit broker?
This exception applies to the following: “An agent or nominee whose primary purpose is not the

| placement of funds with depository institutions. ™ This exception is applicable when the intent of the
third party, in placing deposits or facilitating the placement of deposifs, is to promote some other goal

"_E See Advisory Opmicn No. 96-4 (February 5, 1996).
S 500 12 US.C. § 183182)2NC): Szee also 12 CFR. § 337.6(ENSHLNC).
“% See 12 U.S.C. § 183182)(2Feelll): gee alse 12 CFE § 337.6(a)0(S))D.
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| (i.e., other than the goal of placing deposits for othﬂs}.i“; The primary purpose exception is nof
applicable when the intent of the third party is to eamn fees through the placement of the deposits.
Also, the applicability of the primary purpose excepfion does not depend upon a comparison between
the amount of revenue generated by the tllirdpartj, 5 dgyoaﬂ placement activities and the amount of

| revenue generated by the third party’s other activities ™= Rather, as previously stated. the applicability
of the primary purpose exception depends upon the infent of the third party in placing deposits (or
facilitating the placement of deposits).

Jﬁ-—ﬂ—ﬁ&ﬂ&bﬁ—eﬁ&aﬂ&ﬁbﬁi—ﬂ—ﬂhﬁ&ﬂ%ﬁ%ﬁ-ﬂﬂﬂT swem] FAQs-will address the primary

purpose excepti : N e and rteroret thie

request faﬁﬂﬁmmeﬁﬁ—me—@%@m&mfﬁmﬂemw 1 this

exceptmnﬁaaa—aﬁﬁh—fhe—ﬁéﬁ—ﬂ%seﬂﬁmeseﬁ&me&em{m ; :
. - a case- bw, -case basis. 111

Wﬂm pmnarvapﬂﬁfr ExcEphméﬂemaﬂﬂﬁe&
l‘E].lf.‘S upon m.fnrmanoﬂ pmwded by the m:mestmg party. and other available information. Asa result
the eeaditiensfacts as theyhad been provided by
the requesting g@ may trigger a reassessment of the original determination.

| EESELD. Does the primary purpose exception apply to companies that distribute financial
products (such as prepaid cards) that provide access to funds at one or more insured depository
institutions?

Whether such companies qualify as deposit brokers depends upon the circumstances. As illustrated by
the FAQs below, the primary purpose exception generally does nof apply to such cumpames and
| consequently. thf:} are classified as deposit brokers, and the deposits would be brokered. .

| EOF11. Does the primary purpose exception apply to companies that sell or distribute
general purpose prepaid cards?

No. Some companies operate general purpose prepaid card programs, in which prepaid cards are sold
to members of the public at retail stores or other venwes. After the funds are collected from the
cardholders, the funds may be placed by the card company or other third party into a custodial account
at an insured depository institution. The fimds may be accessed by the cardholders through the use of
their cards.

The selling or distributing of general purpose prepaid cards, accompanied by the placement of the
cardholders™ funds into a deposit account, 15 not secondary or incidental to the accomplishment of
some other objective on the part of the prepaid card company. The general purpose prepaid card and
the deposit account are mseparable, in that the card is a device that provides access to the funds in the
underlving deposit account. Becanse of this relationship, prepaid card companies are not covered by
the primary purpose exception. Therefore, prepaid card companies or other third parties, in selling or
distributing prepaid cards, would qualify as deposit brokers, with the result that the deposits are

| classified as brokered deposits ==

T See Advisory Opinion No. 94-13 (March 11, 19943,

2 See Advisory Opinion Mo. 90-21 (May 29, 1990).

L Ses Study on Core Deposits and Brekered Deposits, Section IV F.
S Study on Core Deposits and Brokered Deporsits, Section IV F.
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| E142. Does the primary purpose exception apply to companies or organizations that distribute
debit cards or similar products that serve multiple purposes? For example, what if a debit card
provides access to funds in a bank account but also serves as a college identification card?

In evaluating this scenano, the FDIC would consider the following factors: (1) the stated primary
purpose of the third party in distributing or marketing the debit cards; (2) the features of the card (such
as whether the card is reloadable and whether the card will provide access to a permanent account in
the student’s name at the insured depository institution); and (3) the compensation (if anv) received by
the third party from the bank for distributing or marketing the cards.

For example, in the case of a debit card distributed to students by a college, the stated primary purpose
of the card nught be to promote education In making this argument. the college (or the insured
depository institution) might rely upon the fact that the card will serve as the cardholder’s student
identification card and vehicle for access to student loan funds. Other factors such as the reloadability
of the card and the permanency of the account, however, might indicate that the primary purpose of
the card is to provide access to the account at the insured depository mstitution. This conclusion
would be confirmed by the payvment of fees or commussions to the college by the insured depository
nstitution as compensation for distributing or marketing the cards. Under these facts, the primary
purpose exception would be inapplicable. Therefore, the college would be a deposit broker, and the
associated fonds would be brokered deposits.

| E113. What is an example of a company that distributes prepaid cards (providing access to
funds at an insured depository institution) without being classified as a deposit broker?

An example is a corporation that distributes prepaid cards as part of a rebate program. In this scenanio,
the corporation places its own corporate fiunds (not the cardholders” funds) into an account at an
msured depository institution. The cardholders collect their rebates by using the cards. Thus, the
distribution of prepaid cards in this case 1s no different than the distribution of checks (payable against
the corporation’s checking account). The corporation is not a deposit broker.

Of course, if a third party (not the corporation) is involved i the placement of the corporation’s funds
info the account at the insured depository instimution. the third party would be a deposit broker. Asa
| result. the deposits would be brokered deposits *=

| El124. How does FDIC treat federal-ex, state,_or local agency_(“agency™) funds dishursed to
beneficiaries of covernment programs through debit cards or prepaid cards?

| Fedesal and state asenctesAgencies sometimes use debiteards or prepaid cards to deliver funds to the
beneficiaries of government programs. In some cases, the program is structured so that each
beneficiary will own a separate deposit account at a particular insured depository institution (with the
account being accessible by the beneficiary through the use of a debit card). Other programs may be
structured so that multiple beneficiaries will own a commingled deposit account with “per beneficiary™
or “pass-through™ deposit insurance coverage (with the commingled account being accessible by the
beneficianes through the use of prepaid cards). In these scenarios, though the deposits will not belong
to the government but instead will belong to the beneficiaries, the fedemlerstate-agency might be

involved in choosing the insured depository institution or in opening the deposit accounts. Lta—eﬂ-m‘—

werdsMNevertheless, the agency ssighiwould not be =

| i e Srudy on Core Deposits and Brokered Depaosits, Section IV F.
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a dtposn bmkerﬁﬁleaﬁjf 1t iﬁ—EB’rEfEé-h-'*r'ﬂ'leT‘: one n::-f ﬂlE excepn{:-ns to ﬂ]ﬂ deﬁmhun of deposit broker.

The exception that might be applicable in this circumstance is the primary purpose exception. The
| FDIC would apply this exception uadeswhen the followins crreumstaneesagency:

1. Thefederslorstate seneyvis]s mandated by law to disburse the funds to the beneficianes;

2. Thefederslorstate aseneyis]s the sole source of funding for the deposit accounts; and

3. Thedepesisowned by the beneficianesdaDoes not preducereceive feesiaaﬁ%bie—m—?he—
federal er state ageney byfrom the insured depository institution, other than those fees
necessary to helg cover the agency’s administrative costs.

| Satisfaction of these requirements would indicate that the primary purpose of the federal ar state
agency, in facilitating the placement of the beneficianes” deposits, is not to provide the beneficiaries
with a deposit-placement service or to assist the insured depository institution in expanding its deposit
base. Rather, satisfaction of these requirements would indicate that the primary purpose of the-fedesal
erstate agency is simply fo discharge the government's legal obligations to the beneficiaries.
Therefore, the-federal or state agency would be covered by the primary purpose exception with the

result that the deposits would nof be classified as brokered deposits ™2 When a request is received for

a primary purpese exception for a government program. this interpretation applies to programs
involving (1) the agency 2 the msmed snorv mnstimtion and 53; the beneﬁmnes of the

s«epar.]te detﬂnunannﬂ as to ‘ﬂ.hEﬂlE’l’ that tlm'dnmw is a dfpomt bmker

E. ACCEPTING DEPOSITS
F1l. When does an insured depository institution “accept™ a deposit?

A deposit is “accepted” when the insured depository institfion receives the fimds. Under Section 29 of
the FDI Act, an insured depository institution may accept brokered deposits without restriction if the
mstitution 15 well capitalized for the purposes of section 38 of the FDI Act. In conftrast, if the insured
depository institution 15 adequately capitalized, the mstifution cannot accept brokered deposits unless it
has obtained a waiver from the FDIC. Finally, if the instifution is undercapitalized, it may not accept
brokered deposits under any circumstances.

2. Does a renewal or rollover of an account qualify as an acceptance of a deposit?

Yes. The fimds in a certificate of deposit (CD)) account are accepted when the accounf is renewed or

| rolled over. % Of course, an acceptance of a deposit is not restricted under Section 29 of the FDI Act
unless the deposit is accepted from or through a deposit broker. Therefore, if no third party is involved
with the CD account at the time of renewal or rollover, the insured depository institution will be free
fo accept the deposit (i ., renew the account), even if the institution is not well capitalized at the time
of the renewal or rollover and even if a third party (i e, a deposit broker) was involved with the

| original opening of the account ==

| **2 This response was based on several oral inquiries received in 2015 reparding federzl and state benefits delivered via debit
cards and prepaid cards.

‘ “E 2o Advisory Opmion Mo, 89-51 (December 21, 1989).
T g Advisory Opmion No. 92-69 (October 23, 1997}
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However, any type of involvement by the third party will be sufficient to qualify the renewed account
as a brokered deposit. For example, the payment of a fee to the third party by the insured depository
institution, such as a “renewal fee.” would constifute involvement. A common example of involvement
would be the actual holding of the account in the name of the third party (as agent or custodian for the
owner or owners). Another example of involvement by the third party would be its contimued access fo
account i.iif_mmalion {zuch a=that has been provided for the balasncepurpose of offering suidance to the
the account ** As a result of these tvpes of mvolvement. or any other tvpes of involvement by the third

party, the renewed account would be a brokered deposit subject to the restrictions in Section 20

‘reﬁ 'JLCCDllﬂ'[‘: holdin bmkered nommaturity sits. ofl mallw established with the i iy u:rlwment of

11V olmed with the 1cu:crunt the account remains bIDkE’IEd untll no third truh 15 involved fu:rr a
consecutive 12-month DE’Ilﬂd

F2F4. When an institution is less than well capitalized, must it refuse to renew or roll over a
brokered CD if the deposit broker (at the time of renewal or rollover) continues to be involved

with the account?

Yes. Under Section 29 of the FDI Act. if an msured depository mnstifution is not well capitalized, the

b . -y Ll 1 A i Tk |

1:-‘-‘= Advicorv Qpinion No 15-01 (Apd] 16, 2014)
z r— i - F— -
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institution will be prohibited from accepting (7 <., renewing) the brokered CD account without a
| waiver from the FDIC “=%

| E4E5. If an insured depository institution ceases to be well capitalized after the opening of a
brokered CD account but before the maturity of the account, must the institution close the
account immediately (assuming the institution does not obtain a waiver to accept brokered
deposits), or can the instimtion wait until the CD matures before closing the account?

For a maturing CD, the deposit is accepted when the CD rolls over. Therefore, assumung a third party
would be involved with the renewal of the accmmt ﬂ]f_‘ mnsured depository instifution can waif until
|  the maturity of the CD before closing the account. a2

F5Xd. If an insured depository institution ceases to be well capitalized for Prompt Corrective
Action (PCA) purposes, how should an institution treat brokered deposit accounts that are not

time deposits (such as demand depesitaceountsdeposits)?

If an msured depository institution ceases to be well capitalized for PCA purposes, the brokered
deposit restrictions of Section 20 of the FDII Act will apply. Therefore, the insured depository
institution should contact its primary federal regulator to establish an appropriate supervisory plan for
addressing how brokered demand deposit accounts can comply with Section 29. In determining a
supervisory plan. the insured depository institution’s primary federal regulator and FDIC will consider
how brokered deposits could impact the mstitution’s liquudity, bank operations, or other factors. The
goal of any supervisory plan regarding brokered deposits 1 1.1.'|:||u]1|:l be to not disrupt an instifution’s

| operations as if aftempts fo improve its capital category.

If the insured depository institufion is adequately capitalized for PCA purposes, the insured depository
institution may request a waiver from the FDIC to retain or accept brokered deposits. Even when the
insured depository institution is undercapitalized for PCA purposes, the FDIC deals with each Sectien
20 hrokered deposit sitnation sesardissinvolving accounts that are not time deposits on a case-by-case
basis.

G. INTEREST FATE FEESTRICTIONS

1. Whar are the interest rate restrictions?

| Under the FDIC's regulation on inferest rate restrictions, =+ a bank that is not well capitalized
generally may not offer deposit rates more than 75 basis peints above the “national rate” for deposits
of similar size and maturity. The regulations define the national rate as “a sn:uple average of rates paid
by all msured deposttory institutions and branches for which data are :wmlable %4 On a weekly
basis, the FDIC posts the national rates and rate caps at National Rates **<

If a bank believes that the posted national rates do not represent the actual rates in the bank’s local
market area, the bank may seek a defermination from the FDIC that the bank 15 operating in a high-rate
area. Assuming that the FDIC makes such a deternunation, the bank may offer the prevailing market

2 Coer Advisory Opinion No. §9-51 (December 21, 1989).
& Sesid.
2 Soe Study on Core Deposits and Brokered Deposits, Section V.A.
L See 12 CFR. § 337.6; Sgee also Study on Core Deposits and Broksred Deposits, Section IL.
L gas12C. FR. § 337 6(b}2)}uKB).
“2 fyailable at: hm:u 'www.fdic povirezulanons'resources/rates/
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rates instead of the national rates within the local market area. In accepting deposits from outside the
local market area, however, the bank must use the national rates. Further, under Section 29 of the FDI

| Act, interest rate restrictions may not be waived *=
2. How is the prevailing rate calculated for a local market area?

As stated above, the national rate should be used to determine conformance with the interest rate
restrictions unless the bank has requested and received a determination from the FDIC that 1t 1s
operating in a high-rate area. The prevailing rate (effective vield) in a particular market area is the
average of rates offered by other FDIC-insured depository institutions and branches i the geographic
market area in which the deposits are being solicited. Rates offered by credit unions can be included in
this calculation if an nstitution can support that it is competing directly with the credit unions for
deposits.

Using a local market approach, the prevailing rate is calculated based on the maturity and size of the
deposit as described below.

Maturity: For accounts with a maturity, calculate the prevailing rate by averaging competitors’ rates
based on the deposit term. For example, the bank’s one-vear certificate of deposit (CD) should be
compared against the average rate for its competitors” one-year CDs. Separate rates may be calculated
for savings accounts, NOW accounts and money market deposit accounts (MMDAs). However, further
account bifurcation (for example. separate calculations for special-feature NOW accounts) 15 not
consistent with the regulations and 15 therefore not allowed.

Size: For deposits of like maturity, calculate the prevailing rates for deposits under $100,000 (non-
jumbo) and over $100.000 (jumbo).

For example, a bank’s market area has seven other banks and branches offering these rates for a one-

vear CD under $100,000:
Bank A 1.15%
Branch of Bank A 1.15%
Your Bank 1.35%
Bank B 1.50%
Bank C 1.55%
Bank D 1.20%%
Bank E 1.25%

Branch of Bank E 1.30%%

The effective yield on a one-vear CD for the subject bank’s market area is:
(1L15+115+150+155+120+125+1300/7=130%
Note: The average excludes the rate offered by the subject bank.

In this case, the maxinmim allowable rate, or rate cap, for the market area is:

| “£ 566 12U5.C. § 18315e-h); Sgee also 12 CER § 337.6(c).
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1.30% +0.75% =2.05%

G3. Why are branches of other banks included in determining the prevailing rate in a
geographic market area?

Individual branches of other mnstitutions are considered to be competitors in soliciting deposits within
a market area. As mentioned previously, the regulations define the national rate as “a simple average
of rates paid by all insured deposifory mstitutions and branches for which data are available.”
Excluding branches in calculating the prevailing rate for a local market would be inconsistent with the
methodology for calculating the national rate.

4. Can a market area consist of a subset of banks with similar characteristics, such as asset
size or a retail focus? Likewise, can a market area exclude branches of large institutions?

Mo. The market area must be a geographic area and include all FDIC-insured competitors and
branches.

G35, Should the cost of gifts given for opening a deposit account be included in the calculation of
the deposit rate?

Yes. The rate used should include incentives provided to the customer, including the value of any gifts
or cash incenfives.

6. How are accounts with uncommon features or restrictions handled when determining the
effective vield?

The regulations allow the segregation of savings accounts, NOW accounts and MMDAs for evaluation
purposes. However, accounts cannot be segregated based on special features or restrictions.

| G7. If an insured institution ceases to be well capitalized, should existing non-brokered
CDs that exceed the applicable rate caps be reported as brokered deposits in the
Consolidated Reports of Condition and Income?

Mo. Above-market CDs, generated before a bank falls below well capitalized. should not be reported
as brokered deposits; they also may continue to be held until their maturity dates. At renewal. the
certificate of deposit cannot exceed the applicable market average by more than 75 basis points.

GS8. If an insured depository institution ceases to be well capitalized, must the institution
immediately meet the applicable rate caps on deposit accounts that never mature or renew, such
as interest checking or savings accounts?

While Section 29 restricts institutions from paying above market rates on deposif accounts once they
fall below well capitalized, it is critical that institution management contact its primary federal
regulator when the lowering of the deposit rates could have a significant impact on liquidity or other
factors affecting bank operations.

G9. In applving the rate caps, should an insured depository institution use the all-in cost of a
deposit? Or should the bank use the annual percentage vield (APY) received by a deposit
broker’s customers? For example, if a bank pays 2.75 percent APY but a deposit broker
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charges a 25 basis points fee on the deposit, should 2.75 percent or 2.50 percent be used o
determine conformance with the interest rate restrictions?

In the above example, the rate restrictions would apply to the all-in cost of the deposit (the customer’s
effective APY plus the 25 basis points fee or 2.75 percent). This treatment is consistent with the
treatment mandated by the Consolidated Reports of Condition and Income, which mnclude the
following instruction:

“Include as inferest expense on the appropriate category of deposits finders” fees and brokers™ fees that
represent an adjustment to the interest rate paid on deposits the reporting bank acquires throungh
brokers. If material, such fees should be capitalized and amortized over the term of the related deposits.
However, exclude fees levied by brokers that are, in substance, refainer fees or that otherwise donot
represent an adjustment to the interest rate paid on brokered deposits.”

H. APPLICATIONS FOE WAIVERS

H1. How can an insured depository institution obtain a waiver from the FDIC to accept
brokered deposits?

| The brokered deposit waiver application procedures are sef forth in the FDIC's regulations at
12CFR §303.243. The FDIC may grant a waiver upon a finding that the acceptance of brokered
deposits by the insured depository institution will not constitute an unsafe or unsound practice with
respect to the institution. It is important to note that a waiver will not exempt a less than well
capitalized institution from complying with the interest rate restrictions set forth in the FDIC's
regulations at 12 CFR § 337.6.

H2. Whar factors does the FDIC consider when assessing an application for a waiver?

Applications for watvers from brokered deposit restrictions are not automatically granfed and are
evaluated on a case-by-case basis. Further, brokered deposit waiver applications are usually not

| eligible for expedited processing. WaivesBrokered deposit waiver applications are evaluated for
traditional safety-and-soundness concerns based on an institution’s capital position, asset quality,
licuidity, and earnings performance. Applications also should include the institution’s plan for
reducing its dependence on brokered deposits. The FDIC also considers the opinion of the institution’s
primary federal regulator and its Bank Secrecy Act/Anti-Money Laundering compliance. Other
important factors considered include management’s capabality to manage the potential volatility of the
brokered deposits, contingency finding plans (such as alternate funding sources under lines of credit
with correspondent banks or government agencies). and the liguidity monitoring program. The FDIC
also will assess the institution’s current busmess plan, including any plans relating to expansion or
growth, and management’s strategy to retum the institution to a sound financial condition if
applicable.

LINKS TO RESOURCES

FDIC Law, Regulations and Related Acts

| hitps:/enanw fdic gov/regulations/laws/ miles/4000-100 htmlFbrok — SeeAdvisory Opinions. see
“Brokerage Activities™
Study on Core Deposits and Brokered Deposits
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